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PREFACE 


I  HAVE  rewritten  this  treatise  from  a  sense  of  duty  to 
myself  and  to  the  Profession ;  with  an  interest  in  the  theme 
which  has  been  growing  through  several  years ;  and  with  a 
design  to  state  the  law  with  clearness  and  without  unneces- 
sary discussion,  in  the  belief  that  legal  principles  fairly 
stated  vindicate  themselves.  The  work  covers  a  well  de- 
fined branch  of  the  law  of  contracts ;  including  some  classes 
which  have  received  a  marked  development  within  a  few 
recent  years ;  notably,  those  relating  to  pledges  or  collat- 
eral securities,  transportation,  and  telegraphic  messages. 

The  work  has  been  rearranged,  as  well  as  rewritten.  It 
has  been  thrown  into  the  form  of  sections,  so  as  to  secure 
an  orderly  treatment  and  separation  of  the  subjects  consid- 
ered. My  object  has'^be^n,  not  to  increase  the  volume,  but 
to  secure  clearness  and  compactness  of  statement. 

The  work  has  cost  me  much  labor,  and  I  do  not  regret  it. 
Justice  being  the  supreme  interest  of  mankind,  the  law  es- 
tablished to  ascertain  and  enforce  it,  is  a  most  worthy  object 
of  labor  and  study.  Aside  from  its  value  as  the  measure 
and  conservator  of  our  rights,  the  Law  is  one  of  the  noblest 
of  the  applied  sciences.  It  is  beneficent  in  its  purpose ;  it 
aims  to  secure  equity  between  men  in  their  dealings  with 
each  other.    It  lies  at  the  foundation  of  our  system  of 
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government ;  it  is  both  a  source  and  a  principle  of  autbority, 
in  our  balls  of  legislation  and  in  our  tribunals  of  justice. 
It  underlies  our  institutions,  and  conserves  tbem.  It  out* 
reacbes  tbe  individual  reason,  and  covers  witb  its  protecting 
power  every  social  interest  and  every  relation  in  life.  It 
is  tbe  conscience  of  tbe  State,  every  wbere  present  in  tbe 
manifold  activities  of  ber  citizens* 

Albany,  July  1, 1878. 
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f  254.  Difference  between  a  loan  for  nse  and  a  pledge. 

i  255.  Shaies  of  stock,  identity  of;  pledgee's  d»ty»  els. 

i  256.  Demand  of  note  secured  by  collaterals 

i  257.  Wiongfiil  sale  of  coUatezale;  effeets  of,  in  anifcim  4sbt»  «n>lipmiiiit> 

i  258.  Unauthorized  sale^  with  apparent  anMisilty. 

i  259.  Sales  of  goods  pledged  on  execution ;  stsAolsft 

$  260.  The  sale  does  not  affect  oentraot  of  pledge. 

i  261.  The  statute  recognises  the  rights  of  bstk  pHrtkft 

f  262.  Sheriff's  duty  to  sell  in  one  peie^ 

i  263.  What  property  may  be  sold  on  exeoiiAioiu 

1264.  Pledgee^sintsmt;  may  it  be  levied  on  and  ssMf 
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i  965.    Death  dT  pledgor  or  pledgee ;  effect  of  on  pledgiB. 

^  266.    The  contract  is  not  personal ;  debt  and  pledge  transfbrablew 

§  967.    4^tkni8  for  jiTopertj,  after  wrongful  sale ;  recovery  in. 

f  233.    Saioof  goods  by  pledgor  to  a  third  party;  mode  and  effect  of. 

$  269.    Possession  by  pledgee  necessary  to  preeerye  the  lien ;  esceptioiis. 

§  270.    Bccovery  in  trover  for  a  bond  or  note. 

§  271.    Pledgee  must  keep  the  pledge  separate;  liable  lil:e  %trastee. 

$  272«    Bis  duty  m  applying  the  pledge,  towards  a  sorety. 

4  273.    Wliero  pledge  covers  several  debts. 

^  274.    Where  some  of  the  debts  are  secnred. 

(  275.    Bcscmblance  between  a  faetoi;  andi  orpledgM. 

^  2^6     Factor  mnst  resort  to  the  fund. 

i  277.    Eelatlve  rights  of  pledgee  and  factor. 

i  278.    Factor's  character  as  a  commercial  agent. 

^  279.    Salb  or  Foreclosure.    Pledgee  may  fill  a  bill,  or  sell  on  notiee;  ri^t 

to  sell  implied. 
i  280.    Rule  of  jBivilf  l«w--Lonlsiann. 
(  28L    Pledgee's  right  to  sell  accrues  <m  dtfauU, 
$  282.    A  prior  demand  necessary. 
$  283.    Agreements  regulating  sale. 
$  5!S4.    The  usual  pledge  on  short  loans ;  fttock. 
i  285.    Demand  and  notice,  mode  of. 
i  238.    Personal  notico  required^  and  reasonable  notice. 
$  237.    Legislation  on  tho  subject. 
$  2d8.    Bight  to  sell,  how  enlarged  or  limited ;  under  pled|$e of  goods  oonsigned 

for  sale. 
$  289.    Where  tho  titio  is  transferred. 
\  290.     Factor's  right  to  selL 
5'20i.    Trustees  to  sell,  cannot  purchase ;  rule. 
f  293.    Pledgee  cannot  purchase ;  may  tho  mortgagee  f 
$  293.    Pledgee  cannot  sell  choscs  in  action ;  may  sue  on  and  collect. 
^294.    An  assignment  to  indemnify  a  surety;  sales  by  assignee;'  under  » 

mortgage  of  a  mortgage. 
$  295.    Duty  to  sell,  where  pledge  covers  several  debts. 
$  206.    Pledgee  not  bound  to  sell ;  may  soli  from  time  to  time. 
\  297.    May  foreclose  in  equity. 

f  298.    RESTnuTiON  ground  of  duty ;  duty  not  to  be  waived. 
$299.    Proceeds  of  plodgo  to  be  returned,  less  costs  and  expenses  of  sult^ou 

collatefals. 
$  300.    Pledgee  must  account  for  income  from  the  pledge,  etc. 
$  301.    Appropriation  of  property  by  pledgee  or  mortgagee. 
$  39i2.    Pledge  by  one  man  for  anottier's  debt ;  owner  to  be  treated  as  surety, 
t  303.    Pledges  to  secnre  fulfillment  of  contracts. 
(  304.    Cumulative  or  additional  securities  on  a  debt. 
)  303.    Bonds,  bills,  and  notes  ;  duty  in  respect  to  negotiable  parper ;  aocomiiio- 

dation  parties. 
i  308.    Misappropriated  accommodation  paper;  giving  value  therefor. 
.  $  307.     Title ;  an  honest  purchaser  from  a  fraudulent  purchaser ;  effect  of  rakb 
i  308.    Pledge  to  secure  usurious  loan,  of  valid  securities ;  rights  under. 
f  309.    Discharge  of  original  debt ;  different  effects  oL 
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(  310.  Where  there  is  a  snrety,  daty  to  resort  to  the  primary  fond. 

$  311.  Loss  during  an  unlawful  detention. 

i^VL  Bemrdies.    Right  of  property  inoludes  remedies.    General  property, 

violation  of. 

f  313.  Eight  to  redeem ;  receiver. 

P  314.  Gromid  of  equity  Jurisdiction. 

$  315.  Illustrations. 

i  316,  Right  of  a  purchaser  firom  general  owner ;  rights  of  parties  daimiag 

under  him. 

i  317.  Pledgee's  remedy  in  equity. 

$  316.  Effect  of  a  change  iu  form  of  debt ;  merger, 

i  319  Remedy  for  bailee's  negligence  ;  appropriation  by  him* 

$  320.  Pledgee's  engagement  to  collect. 

{  321.  When  does  a  right  to  redeem  accrue  f 

(  322.  Effect  of  a  long  lapse  of  time. 

i  323.  Effect  of  a  bar  of  the  debt,  on  the  pledge, 

f  324.  Statute  of  limitations;  payment;  ineffectual  foredoeixra^ 

CHAPTER   VI. 

BAILMENTS    FOB    HIRE.. 

f  325.  Contracts  included  in. 

f  326.  Sources  of  our  law ;  the  principle  of  authority*.  ] 

$  327.  Bailee  liable  for  ordinary  diligence. 

$  328.  Hire  of  Custody  ;  of  horses. 

$  329.  Care  required ;  right  of  property. 

J  330.  Duty  in  an  emergency. 

i  331.  No  1  ion  f or  kcepi  ng  or  pastn  ring  horses  or  cattle ;  same  given  by  statnte. 

$332.  WAREnousRMEN ;  business  public. 

$  333.  Bound  for  ordinary  diligouco ;  thefts  and  accidental  losses. 

$  334.  A  warehouseman  and  a  forwarder ;  instructions. 

(335.  A  forwarder;  when  a  carrier ;  express  companies. 

^  336.  Carrier  and  warehouseman ;  holds  in  which  capacity. 

$  337.  Carrier^s  right  to  deposit  with;  may  become  a  warehouseman. 

$  338.  Carrier's  duty  iu  delivering;  custom  and  course  of  basinoss. 

$  339.  Goods  carried  over  successive  lines. 

$  340.  Double  contract  to  carry  and  store. 

(  341.  Course  of  business,  usage,  custom ;  way  stations. 

$  342.  AiVlieu  warehouseman's  duties  begin. 

$  343.  In  raising  or  lowering  goods ;  servants. 

$  344.  His  duty  covers  entire  business;  warehouses! 

^345.  Duty  in  building. 

i  346.  Injury,  and  subsequent  loss. 

i  347.  Sales  by  owner;  effect  of. 

$348.  A  misdelivery ;  receipting  to  another. 

f  349.  Goods  to  be  returned  or  paid  for. 

i  350.  Warehouseman's  lien ;  origin  of. 

(•  351.  Right  to  receive  goods,  and  pay  freight ;  ouatouit 

i  352.  Receipts  of  grain  in  »tore,  on  freight,  &c. 

f  353.  Duty  to  redeliver;  cannot  dispute  title. 
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i  354    Bnrden  of  proof;  rnle  -with  excepfcions. 

i  355.    Wharves  and  Piers  ;  public  and  private, 

J  356.    Whakfingbrs,  like  and  unliko  warelionsemen.' 

i  357.    When  their  duties  begin  and  end ;  delivery. 

i  358.    Not  liable  as  a  carrier. 

i  359.    Liablo  under   same   rule   as   warehousemen ;    for  losses  by   theft| 

embeszlemeut,  fire. 
$  360.    Where  the  goods  are  insured. 
$  361.    Liable  for  their  servants. 
i  362.    Must  return  or  deliver ;  relation  to  the  title* 
i  363.    Contracts  to  fortccrd  goods;  effect  of, 
$  364.    LiBN— nature  and  extent 
%  365.    Factor's  lien. 
$  366.    When  for  general  balai 
f  367.    An  ageuty  and  more. 
\  368.    Where  he  has  no  lien. 

i  369.    Hire  of  TmNOS ;  Hirer's  Rioht  or  Interest, 
^  370.    Bisk  of  loss,  under  a  sale ;  under  a  bailment. 
i  371.    Hirer's  special  property, 
i  372.    Under  a  hiring  for  a  term,  "with  a  farm. 
$  373.     Lessor's  duty  and  liability ;  livery  horaes,  de.c«^ 
$  374.    His  implied  undertaking. 
%  375.    Eight  to  hire  ends  "when  the  goods  x>erish« 
f  376.    Hire  of  use,  "where  there  is  no  bailment. 
(377.    Illegal  bailments;  Sunday  contracts. 
(378.    Hiring  by  an  infant;  liability. 

$  379.    The  hirer's  engagements ;  written  contracts  and  special.. 
$  380.    Express  contracts ;  sense  of. 
$  3S1.    BXrer  confined  to  the  use  agreed  on,  ^Eto. 
$  382.    The  use  fixed  by  the  nature  and  conditloii  of  property. 
$  383.    When  the  purpose  enters  into  contract. 
$  384.    Hirer's  duiy  of  care  and  diligence',  in  lure  of  horses,  &.o. ' 
%  385.    Expenses;  by  whom  borne. 

(  386.    Bailee's  right  to  recover;  when  it  exceeds  his  liability. 
$  387.    Under  a  contract  of  hire  or  sale. 
^  388.    Joint  bailments ;  remedies  under. 
%  389.    Liabilitg  in  respect  to  Servants]  ground  of  liability,  ^. 
$  390.    Ifol  where  servant  goes  l)eyond  the  range  of  his  employment* 
$  391,    When  liable  for  his  unlawful  act,  or  his  trespass. 
^  392.    Question  f    Whose  servant  t 

$  393.    Separate  branches  of  business ;  carmen,  eontractors. 
^  391.    Special  servants;  on  one  occasion. 
9  395.    Liability  to  servants;  fellow-servants.  J 
^  396.    Nonfeasance  by  servant. 
(  397.    Who  are  servants — in  legal  sense. 
^  39S.    Servant  liable  to  his  master. 
(  399     Burden  of  Proof;  when  changed, 
§  400.    A  refusal  to  return,  without  excuse*; 
^  401-    Efiect  of  circumstances. 
f  402.    Proof  of  oonversion  by  misuser. 
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i  403.  Acoenion;  inoreiuie  flroinaheep  and  cattle,  Ac,  or  aooeaiion  to  xeal  Mtate. 

i  404.  Tenninaiion  of  the  Coufnut;  modasot 

i  405.  Duty,  time  and  pAace  of  retQiH. 

$  406.  To  the  owner;  effeot  of  a  misieli^wiy. 

$  407.  Effect  of  a  return  after  a  conversion. 

j^  ^0^.  patj  nnderagrcemeat  toDBstoroondomand. 

i  409.  Bailment  terminated  by  the  lessor  destraotion -of 'tba^^ifaines  bailed, 

&c.,  or  by  lote  of  title. 

$  410.  Bailments  for  Labor  and  Services. 

i  411.  Contracts  to  make  or  to  sol^, 

(  412.  Goods,  drc,  made  to  order  j  atatofee  af  Awidi. 

$  413.  Executory  sales. 

$  414.  Title  under  a  hailmenifor  services;  when  a  sale  and  wImr  a  baUmail* 

$  415.  Sales  or  leases  of  live  stock. 

$  416.  Agreements  to  manufactore  on  shares ;  a  ohaew  faotoxj. 

$  417.  Bailments  for  services ;  illustrations. , 

$  418.  Subject  contioveil;  .booder  caaeo. 

i  419.  Bailments  for  repair. 

$  420.  BaiMs  Itighi  of  Property  and  Lien, 

$  421.  Subject  continued. 

$  422.  Ground  and  extent  of  lien. 

$  423.  IIow  waived  or  defeated. 

$  424.  Assertion  and  defence  of  lien.' 

$  425.  LoweSf  hy  whom  homo  ;  Insurance, 

i  426.  Hire  of  Labor  and  Services  gbneballt  ;  under  a  general  retainer ; 

skill. 

i  427.  Degree  of  lnielfi§ence  and  Skill  required;  of  experts,  physioians,  ^t&e. 

$  428.  Different  modes  or  schools  of  practice. 

$  429.  Skilled  workmen ;  engineers,  architects,  &«. 

$  430.  Attorney  and  oonosel;  liability  of;  skill,  4m.  • 

$431.  English  and  American  ru^e. 

$  432.  Ministers  xuad  clergymen;  contracts  o£ 

$  433.  Contracts  for  Personal  Services  ;  Spedflo  performance  of,  not 
I  decree^ 

$  434.  Not  assignable. 

$  435.  Breach  of;  damages  on. 

$  433.  An  infant's  ccmtract  for  work ;  apprentjoe. 

$  437.  Agreements  to  work  ^r  a  term;  recovery  of  wagei. 

$  438.  Effect  of  sickness  or  doath,  on  contfact. 

$  439.  Delays  caused  by  employer ;  reclsion  of  contract.^ 

$  440.  Damages  for  breach — when  waived,  ^o. 

$  441.  Voluntary  services. 

f  442.  Accepting  goods  made  tooffder;  effect  o£ 

f  443.  Bailments  for  Labor  and  Services  resumed, 

§  444.  Care  and  skill  required. 

$  445.  Rule  when  not  employed  in  his  vocation. 

i  446.  Diligence  required ;  losses  by  theft ;  proof. 

t  447.  Fulfillment  of  the  Contract ;  required  to  vast  bailee  with  tStla^ 

f  448.  Bailee's  demand  and  lien. 

i  449.  Mechanic's  lien  by  statatar 
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f  450.  The  business  not  a  franchise. 

i  451.  Licenses  to  retail  liqnvs ;  CiiiSL  S^niage  act. 

}  452.  License  a  trust;  disqualifications  of  licensee;  tayem  bills. 

i  453.  HotelS;  inns,  tayenps^  character -eC 

}  454.  Who  are  not  innkeepers.  ^  .'   T 

$455.  Who  are  Gueatst    AotmUly  and  CaustrupUfifd^  f 

i  456.  At  an  inn,  also  kept  as  a  boardinn^-hpv^  j  t^fCfiem/B^  J^^Hwyd, nnffaii 

ot 

i  457.  Entertained  nnder  a  special  po^nitract. 

i  458.  Taking  refreshments! 

i  459.  DtLvcery  ia  an  Innkeqp&r;  no  form  of  deUv«iy  fie^puied  ;  jpilayjfcn^  *^*^|MrW' 

t  46(K  Usages;  deflirery  of  parcels  or  propertj^. 

$  461.  Kecent  statutes;  money,  jewels  and  ornaBiwatSi 

}  462.  Sesponsihility  of  Innkeepers^  Ground  <^. 

$  463.  Application  of  the  rule. 

i  464.  Kot  liable  for  <tct  of  God  orpuhUo  enemjf* 

$  465.  Contributorj  negligence ;  rule  as  to. 

$  466.  Illustrations  of  the  rule. 

$  467.  Statutes  qualifying  Liability. 

$  468.  Constmction  of. 

$  469.  Common  law  right  to  limit  liability.^ 

$  470.  When  liability  begins  and  endm 

$  471.  Jnnkeeper^s  duty  to  receipe  Guests, 

^  472.  Private  and  public  action  against  liim  for  a  lefusaL 

§  473.  Innkeeper's  Lien. 

(474.  Extent  of  the  lien. 

$  475.  Kot  specific ;  waiver  oL 

§  476.  How  made  available. 

i  477.  Lien  given  to  boarding-house  keeper  j  liability  ot ' 

§4ffd^  fitat«jfce*esiiiLatiiuis;  common  iaw.  ( 

i  479.  Action  against  innkeeper ; 
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SPECIAL*  liTB  QUASI^GABraESa. 

f  480.  Special  Carriers.    Towing  Boats,  Sec. 

i  481.  Contracts  of  affreightment. 

i  462.  Continued.    Character  of  the  ship. 

$483.  Post  Office  Department.    Liability  of  postmastets. 

i  484.  Continued.    Local  postmaster. 

$485.  Hail  contractor ;  liability  of. 

$486.  Telegraph.    Nature  of  service  by.' 

$  487.  Liability  of  telegraphic  companies. 

$  488.  Right  to  make  rules  and  regulations,  \ 

$  489.  Liability  to  the  sender;  burden  of  proof. 

$490.  The  company's  contract ;  sending  beyond  the  line.* 
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(491.  With  sendee ;  injury  to. 

$  492.  Contracts  made  by  ;  which  the  orig^inal  and  which  the  oopy, 

f  493.  Tho  company  liable  for  sending  false  messages. 

1 494.  Measure  of  doiages, 

CHAPTER  IX. 

» 

COMMON  CARRIERS. 

L  Who  ars  Common  Caiuiiers. 

%  495.  What  constitutes  a  common  carrier. 

S  496.'  Froof  to  establish  the  character. 

%  497.  Hire ;  implied  contract  for. 

)  496.  Carrier  of  passengers ;  liable  for  baggage. 

}  499.  Enumeration  of  carriers. 

\  600.  Cartmex,  Dratmex,  Porters  ;  Baggage  Express  Companhs* 

ffiOl.  The  Wagoner;  Old  Customs. 

$  502.  Proprietor  or  Stage-Coaches  ;  Boffffoge, 

§  503.  General  liability,  and  when  they  curry  parcels* 

f  504.  Hackmen  and  Cabmen  as  Carriers. 

i  505.  Ferries  ;  Ferrymen  as  Carriers. 

$506.  Character  of  the  ferryman. 

i  507.  Bpecifio  duties  and  rights. 

i  508.  Masters  of  Vessels  as  Carriers. 

(  509.  Ground  and  form  of  liability. 

i  510.  The  master  as  an  agent. 

i  511.  Owners  of  Vessels  as  Carriers. 

$  512.  Their  employment  decides  this ;  master's  power.*! 

i  513.  Evidence. 

§  514.  Other  carriers  by  water. 

i  515.  Railroads  as  Carriers. 

f  516.  Express  Companies  as  Carriers.  ' 

(517.  Private  carriers. 

i  518.  II.  Duty  of  Carriers  to  Receive  :  On  a  tender  of  reasonable  fkeighit 

i  519.  Reasonable  charges ;  l^slation  as  to. 

i  520.  English  statute ;  equal  charges,  d&o. 

f  521.  Carrier  cannot  impose  terms. 

i  522.  His  rights  in  receiving. 

$523.    III.  Delivery  to  the  Carrier;  What  is, 

i  524.  Usage ;  delivery  to  the  ship  carrier. 

$  525.  Conventional  delivery. 

f  526.  Delivery  actual ;  custody. 

f  527.  Mode  and  proof  of  delivery 

f  528.  When  carrier's  liability  attaches.: 

i  529.  Delivery  in  good  faith. 

(530.  Without  fraud  or  conceahnent. 

531.  Of  dangerous  goods. 

t  532.    IV.  Responsibiuty— Rule  ov» 
$533.    Ground  of— by  Ch.  J.  Best.. 
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TREATISE 


ON  THE 


LAW  OF  BAILMENTS. 


CHAPTER    I. 

ON  BAILMENTS. 

§  1.  The  delivery  of  goods  in  trust  for  a  specifio  purpose,  termed  a 
bailment,  is  a  species  of  contract  frequently  implied  by  law.  The 
contract  results  from  the  delivery  of  the  goods  for  a  particular  use  or 
purpose.  According  to  Mr.  Justice  Blaokstono,  "  Bailment,  from  the 
French  haiUery  to  deliver,  is  a  delivery  of  goods  in  trust  upon  a  con- 
tract, express  or  implied,  that  the  trust  shall  be  faithfully  executed  on 
the  part  of  the  bailee." '  According  to  Sir  William  Jones,  it  is  "a  do- 
livery  of  goods  in  trust  on  a  contract,  expressed  or  implied,  that  the 
trust  shall  be  duly  executed,  and  the  goods  redelivered  as  soon  as  the 
time  or  use  for  which  they  were  bailed  shall  have  elapsed  or  be  per- 
formed."^ This  definition,  accurate  so  far  as  most  kinds  of  bailment  are 
concerned,  has  been  criticised  as  defective,  because  it  does  not  include 
chattels  delivered  for  sale,  or  under  such  circumstances  that  a  return 
of  them  is  not  contemplated.  Indeed,  it  is  not  easy  to  express  in  a 
single  sentence  all  those  conditions,  and  those  only  which  accompany 
every  case  of  bailment.  Mr.  Justice  Story  defines  bailment  as  ''a 
delivery  of  a  thing  in  trust  for  some  special  object  or  purpose,  and  upon 
a  contract,  express  or  implied,  to  conform  to  the  object  or  purpose  of 

the  trust."' 

On  the  other  hand,  Kent  gives  this  definition :  Bailment  is  a  de- 
livery of  goods  in  trust,  upon  a  contract  expressed  or  implied  that  the 

^  d  Black.  Comm.,  453.     •  Jones  on  Bailm.,  117.      >  Stoxy  on  Bailm..  i  S2. 
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trust  shall;  De  'duSy  executed  and  the  goods  restored  by  the  baQee  as 
soon  qs.^^  purpose  of  the  baflment  shall  bo  answered.* 

§  2;  ^ese  definitions  agree  in  nearly  all  essential  particulars;  and  disa- 
.  gree  jn*two  or  three  respects.  Jones  and  Kent  assume  that  the  property 
.•^*r«ri3*tt>*  be  returned;  while  Blackstone  and  Story  include  contracts  under 
.  ^  *•;*•.**  which  no  such  return  is  contemplated.  This  is  not  merely  a  diiTcrence 
•\  •.***  in  the  form  of  expressing  tOie  same  meaning.  Story  intends  to  include 
among  contracts  of  bailment  a  delivery  of  goods  for  sale  ^  and  Kent 
intentionally  limits  his  definition  so  as  to  exclude  that  species  of  con- 
tract. 

A  delivery  of  merchandise  to  a  factor  for  sale  constitutes  the  relation 
cff  principal  and  agent  j  but  the  right  of  thepnndpal  to  prescribe  &e 
terms  and  time  of  the  sale  gives  to  the  contract;  expressed  or  implied 
between  the  parties;  the  elements  of  at  least  one  species  of  bailment. 
If  the  owner  directs  the  factor  to  hold  the  goods  untU  further  orders, 
the  relation  of  the  parties  thereupon  arising  can  hardly  bo  distinguished 
from  the  relation  subsistiug  between  bailor  and  bailee.'  There  are 
also  instances  of  the  delivery  of  goods  under  a  commission;  not  to 
speak  of  the  delivery  of  goods  to  a  carrier  for  a  purchaser  residing  at 
a  distance;  in  which  a  return  of  the  property  is  not  contemplated,^ 

A  perfect  definition  ought  to  include  everything  essential  in  every  eon- 
tract  of  bailment;  and  should  exolude  eveiything  which  is  not  essential. 
Among  other  things,  it  should  contain  a  description  of  tho  kind  of 
property  which  may  be  the  subject  matter  of  the  contract.  In  general 
termS;  it  may  be  said  that  the  delivery  of  goods  or  any  other  species  of 
personal  estate  for  usc;  keeping  or  on  some  other  trust.,  where  the  gene- 
ral property  does  not  pass,  creates  a  bailment.  A  delivery  of  cliattels 
upon  a  sale  made  on  condition  that  the  title  shall  pass  on  the  payment 
of  the  purchase  money  at  a  future  day,  is  somcthuig  more  than  a  bail- 
ment; it  gives  the  buyer  a  conditional  title,*  If  the  contract  give  the 
buyer  a  definite  credit  or  a  reasonable  time  within  which  to  pay,  it  gives 
him  a  transferable  interest  in  the  chattels  until  the  credit  expires,  and 
the  property  in  them  as  soon  as  he  pays  the  price.' 

^  2  Kent's  Comm.,  658. 

*  Per  Lord  Holt,  in'GoggB  v.  Beramnl,  2  Iid.Baym.,  917,  918 ;  Mons  v.  Stone, 
6  Barb.,  616. 

'  Jourdan  v.  Beed,  1  Clarke  (Iow4),  135 ;  the  cose  of  a  Jelivery  of  gold  to 
be  delivered  to  the  bailor'ti  wife. 

"*  Haebroack  v,  Lounsbury,  2C  N.  Y.,  598. 

«  Bailey  v.  Colby,  34  N.  H.,  29 ;  Vincent  v.  Cornell,  13  Pick.,  294.  The  contract 
gives  no'title  where  the  goods  are  delivered  on  a  condition  that  they  are  to  re- 
main the  seller's  properly  till  |iaid<for :  Ballftrd  v.  Bmgett,  40  N.  T.,  314 ;  Ana* 
tin  T.  Dye,  46  N.  Y.,  500 ;  Cole  v.  Mann,  62  N.  Y.,  1. 


OK  BAILHE^TS.  8 

A  bailment  of  choscs  in  action  may  ho  created  where  tbe  title  passes 
in  form  to  the  bailee :  ^  certificates  of  stock  are  daily  given  in  pledge 
by  a  formal  transfer  of  the  title — a  transfer  being  the  only  way  in 
which  such  property  can  be  delivered.  The  absolute  title,  that  is,  th^ 
general  property  in  the  stock  or  in  the  choscs  in  action,  does  not  pass.^ 

The  contract  of  bailment  is  very  often  impUed  from  the  circumstan 
ccs  attending  the  delivery  of  the  goods.  The  usual  definition  assumes 
that  there  is  a  contract,  cither  expressed  or  implied,  in  every  bailment ; 
and  it  is  clear  that  the  bailee  is  held  bound  to  the  performance  of  his 
duties  on  the  theory  of  contract.  There  ai*e  cases,  it  must  be  admitted, 
in  which  therp  is  an  apparent  want  of  consideration ;  e.  g.,  where  one 
loans  a  chattel  gratuitously  for  an  indefinite  length  of  time ;  or  where  a 
man  accepts  the  custody  of  property  to  keep  or  to  carry  without  com- 
pensation. In  reality  the  contract  in  each  of  these  cases  is  executed  on 
the  part  of  the  bailor ;  bo  has  delivered  the  property  ;  and  it  remains  ex- 
ecutory on  the  part  of  the  bailee.  The  consideration  is  valid,  tliough  it 
be  not  beneficial  to  the  party  promising ;  and  the  contraot  having  been 
partly  executed  is  valid,  notwitbst^ndmg  the  election  given  to  one  of 
the  parties  to  withdraw  from  it  or  to  terminate  it.^  Hence  there  is 
nothing  in  the  circumstance  that  the  gratuitous  lender  has  the  right  to 
terminate  the  agreement  and  take  back  his  property,  or  in  the  fact  that 
the  depositary  without  reward  has  the  right  to  restore  the  goods  and 
thus  put  an  end  to  his  liability,  to  repel  the  theory  of  a  contraqt.  On 
the  contrary,  these  rights  assume  the  existence  of  the  contract  and  grow  ^ 
out  of  it.* 

§  3.  Authors  of  received  authority  on  the  subject  generally  specify 
five  sorts  or  classes  of  bailment,  which  are  defined  as  follows  : 

1.  Dcposiium,  that  is,  a  simple  delivery  or  deposit  of  goods,  to  be 
kept  and  returned  without  recompense.  Tlie  depositary  is  here  under 
but*  a  limited  liability,  being  answerable  only  for  gross  neglect.  As  he 
receives  no  reward  fi>r  the  service,  the  law  does  not  render  him  responsi- 
ble for  anything  more  than  the  ordinary  care  which  he  bestows  upon  his 
own  property  of  a  simUar  nature. 

2.  Mandatumj  or  commission,  is  a  species  of  bailment  where  the 
bailee  receives  goods,  and  withput  reward  undertakes  to  do  spme  act 

^  CampboU  v.  Parker,  9  Bosw.,  322,  lalatos  to  tho  pledge  of  a  bond  and 
mortgage. 

«  Wilson  T.  Little,  2  N.  Y.,  443. 

*  Kutgcra  V.  Lucet,  2  Jobn.  Cas.,  92 ;  Miller  v.  Drake,  1  Gaines,  Kepiy  45,  46; 
Giles  V.  liradley,  2  John.  Cases,  253,  234 ;  Towers  v.  Darrett,  I  Tejrrn  Rep.,  133. 

«  Orson  V.  Storms,  9  Cowcn,  007 ;  B<9^UtcMl  r.  H'C^eil^d,  2K.  D.  Smith,  60. 
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about  them^  or  simply  to  carry  them.  This  kind  of  imdertaking  does 
not  differ  materially  from  that  of  the  bailee  in  the  case  of  deposit ;  the 
duties  and  liabilities  arising  out  of  it  are  very  similar.  The  actual  en- 
trance upon  the  work  to  be  performed  is  the  ground  of  liability,  since  an 
executory  contract  of  this  nature  cannot  be  enforced,  wanting,  as  it  does, 
the  essential  ingredient  of  a  consideration  promised  or  received.^ 

3.  Cammodatum  is  the  loan  or  bailment  of  goods  to  be  used  for  a  cer- 
tain time  and  then  returned  to  the  owner,  and  is  made  for  the  accommo- 
dation of  the  bailee  -,  as  the  loan  of  a  horse  or  carriage,  from  which  tho 
owner  derives  no  benefit. 

4.  Property  delivered  in  pledge  for  debt,  pignori  acceptumy  is  a  bail- 
ment in  the  nature  of  collateral  security.  The  title  remains  in  the 
pledgor,  so  that  under  our  statutes  it  may  be  levied  upon  and  sold  as  his 
property,  but  after  the  sale,  tho  pledgee  is  entitled  to  the  possession  of 
it  until  the  purchaser  redeems  it  from  him.  At  common  law,  however, 
goods  pawned  or  pledged  are  not  liable  to  bo  taken  in  execution  in  an 
action  against  the  bailor  3^  and  the  special  property  of  tho  pawnee  gives 
him  a  right  of  action  against  the  officer  who  assumes  to  take  thcm,^  and 
even  against  the  owner  himself  who  wrongfully  attempts  to  repossess 
them.*  For  the  purposes  of  the  pledge  he  acquires  a  paramount  right 
over  the  property,  and  is  responsible  for  ordinary  neglect.  If  he  con- 
vert the  property  to  his  own  use,  or  dispose  of  it  in  any  manner  con- 
trary to  the  trust,  he  is  liable  to  tho  owner  for  its  value.* 

Goods  are  delivered  in  pledge  for  the  mutual  benefit  of  the  parties  to 
the  contract ;  and  hence  the  responsibility  of  the  pkdgee  is  tho  same  as 
that  of  the  bailee  for  hire.  Ho  has  an  advantage  from  the  security  it 
furnishes  him  for  the  payment  of  his  demand,  and  the  owner  of  the 
things  pledged  gains  a  credit ;  so  that  in  the  eye  of  the  law  the  parties 
stand  upon  an  equal  footing. 

6.  A  hiring,®  termed  in  the  civil  law  locatio  conductio,  is  a  bailment  of 
goods  always  for  a  reward,  and  includes  the  hire  of  things  for  use,  Icca- 
tio  rei;  the  hire  of  deposit  or  storage,  locatio  ciistodia;  hire  of  labor  and 
services  to  bo  performed  on  the  goods  delivered,  locatio  operis  faciendi; 
and  hire  of  carriage,  locatio  operis  mercium  veltendarum.  Hire  for  use, 
such  as  hiring  horses  and  carriage  for  a  journey,  is  a  bailment  of  proper- 

^  Thome  v.  Deas,  4  Johu.  Rep.,  84. 

'  Steif  V.  Hart,  1  Comst.  S.;  20,  and  cases  cited  by  J.  Jeweti. 

•  5  Binney,  457. 

«  Mills  V.  Stewart,  5  Humph.  B.,  308. 
^  JoDes  OD  Bnilm.,  121. 

*  JoDes  on  Bailm.,  86 )  and  Story  od  Bailm.^  $  8L 
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ty  which  renders  the  bailee  responsible  for  ordinary  neglect.*  The  hire 
of  deposit,  such  as  the  storage  of  goods  by  commission  merchants  and 
warehousemen,^  concerns  the  custody,  and  requires  ordinary  diligence  in 
the  bailee.  Innkeepers,  from  motives  of  public  policy,  are  held  to  a 
much  higher  responsibility.  Where  work,  is  to  be  done  on  the  property, 
as  where  cloth  is  left  with  a  tailor  to  be  made  into  clothes,  or  logs  at  a 
saw  mill  to  be  converted  into  boards,  it  is  termed  a  bailment  for  labor 
and  services,  and  the  bailee  is  liable  for  ordinary  neglect.  In  such 
cases  there  is  an  implied  contract  that  the  work  shall  be  done  in  a  work- 
manlike manner.  The  hire  of  carriage,  or  transportation  of  goods  by  a 
common  carrier,  is  such  a  bailment  of  goods  as  renders  the  bailee  liable 
for  them  without  any  neglect,  unless  the  loss  be  caused  by  inevitable 
accident,  by  public  enemies,  or  by  the  act  of  the  owner  of  the  property. 
The  policy  of  the  law  holds  him  to  a  strict  accountability,  and  makes 
him  in  cfiFcct  an  insurer  of  the  goods.' 

§  4.  The  various  degrees  of  liability  imposed  on  the  bailee  are  grad- 
uated by  the  cii'cumstances  attending  the  trust.  He  that  borrows  his 
friend's  horses  or  books,  clearly  is  in  honor  bound  to  take  vigilant  care 
of  them,  so  that  the  lender  may  not  sujQfer  by  his  kindness ;  and  the 
principle  that  holds  the  borrower  responsible  for  even  a  slight  neglect  of 
this  duty  is  confessedly  just.  Every  one  readily  recognizes  it  as  a  nat- 
ural obligation.  So,  where  the  owner  of  property  deposits  it  with  his 
neighbor,  who  receives  it  into  his  house  or  store  without  pay,  and  solely 
as  an  accommodation,  it  is  plain  that,  if  he  take  the  same  care  of  it 
as  ho  does  of  his  own  goods,  nothing  more  can  in  fairness  bo  demanded 
of  him.  Unless  ho  bo  guilty  of  gross  neglect,  which  is  morally  as  well 
as  legally  a  breach  of  good  faith,  he  ought  not  to  be  responsible  for  loss. 
The  rule  of  equity  is  the  rule  of  law  in  such  a  case.  Evciy  man  is 
bound  under  all  circumstances  to  deal  honestly,  and  that  is  the  limit  of 
his  responsibility  as  a  mere  depositary.  Where,  however,  he  volunta- 
rily and  officiously  proposes  to  keep  the  goods  of  another,  there  is  a 
sound  reason  why  ho  should  be  held  to  a  sti-icter  liability,  since  by  his 
own  act  he  may  have  prevented  them  from  being  stored  in  safety.  If 
ho  press  himself  into  the  undertaking,  or  make  an  express  agreement  to 
keep  them  safely,  he  must,  in  honesty,  exercise  ordinary  prudence  in 
its  faliillment. 

When  the  relation  so  far  changes  that  both  parties  derive  an  advan- 
tage from  the  contract,  it  is  easy  to  perceive  that  the  liability  must  change 

»  Milion  V.  Salisbury,  13  J.  R.,  211. 

•  Kuapp  V.  Curtis,  9  Wood.,  60. 

*  12  Mod.,  48-2*,   Jones  on  Bailm.,  108 ;  Forward  v.Pittard,  1  Term  Bep.,  27 ; 
Hyde  v.  The  Trent  Sc  Menoy  Navigation  Co.,  5  Term  Bep.,  389. 
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proportionably ;  SB  where  property  is  hired  to  be  used,  and  a  oompensa- 
tion  is  paid  for  the  use.  Here  there  is  no  inequality  between  the  owner 
and  him  who  receives  the  property  in  trust.  The  price  of  the  hire  bal- 
ances the  use,  so  that  neither  owes  to  the  other  any  special  obligation. 
The  contract  between  them  is  one  of  oi*dinary  busmess,  from  which  both 
derive  a  benefit  of  profit  or  convenience.  In  the  employment  of  property 
received  under  such  circumstances,  it  is  obvious  that  the  hirer  can  only 
be  held  responsible  for  the  use  of  ordinary  care  and  common  prudence 
In  its  preservation.  It  has  sometimes  been  said,  that  he  is  bound  to  the 
exercise  of  all  imaginable  care  of  goods  so  received;  but  the  rule  does 
not  go  so  far.^  If  he  exercise  the  common  vigilance  which  the  general- 
ity of  mankind  take  of  their  own  property,  it  will  protect  him  from  liabil- 
ity. In  the  absence  of  an  express  agreement,  the  law  implies  nothing 
strained  or  unreasonable;  if  is  satisfied  with  the  usual  and  ordinary  care 
incident  to  the  custody  of  another's  goods. 

In  the  negotiation  for  hire,  it  is  presumed  that  a  fair  price  was  given 
for  the  use  of  the  thing  hired,  and  that  the  hirer  undertook  to  keep  it 
with  reasonable  care.  Nothing  extraordinary,  as  to  the  manner  of  keep- 
ing or  using  it,  can  be  presumed  to  have  entered  into  a  contract  so 
common. 

Property  received  with  a  commission  or  authority  to  do  some  act  in 
relation  to  it,  as  when  one  receives  money  to  use  in  a  particular  way, 
imposes  the  palpable  and  plain  duty  of  faithfully  executing  the  trust 
Tnough  no  compensation  be  paid  for  the  service,  the  commission  must 
be  faithfully  executed,  and  the  person  undertaking  it  is  understood  to 
stipulate  that  he  will  exercise  the  necessary  labor  and  skill  in  its  execu- 
tion. Bcceiving  no  recompense,  if  he  undertake  and  execute  the  trust 
in  good  faith,  he  cannot  be  held  responsible  for  the  issue  of  the  business. 
IIo  must  act  with  prudence,  doing  nothing  by  which  his  employer  may 
suffer  damage,  and  omittmg  to  do  nothing  which  the  nature  of  the  act 
requires.'  The  profession  or  business  of  the  employee,  it  ia  true,  may 
sometimes  affect  his  liability. 

One  who  takes  property  in  pledge  for  a  loan  of  money  or  a  debt  due, 
as  well  as  he  who  receives  it  with  the  view  of  bestowing  labor  upon  it 
in  order  to  make  it  more  valuable,  assumes  the  responsibility  of  keeping 
it  safely.  The  ground  of  liability  in  each  case  seems  to  be  the  trust 
reposed  in  the  pers<m  who  receives  the  property.  The  manufacturer 
receiving  wool  to  be  converted  mto  cloth,  upon  an  agreement  for  compen* 

^  Jones  on  Bailm.,  86,  speaks  of  the  rule  with  hia  usual  neatn6flS  of  ftuaae 
an  establisrfaed  by  the  hariuouious  oontent  o(  nationa. 
*  Jones  on  Bailui.,  59. 
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saUun^  retaina  m  li»  upon  the  goods  until'  it  is  paid.  The  custo^  b 
equally  for  the  benefit  of  botb  p«vtiea»  So  also  in  the  ease  of  pledgmg; 
the  contract  is  one  of  reciprocal  advantage.  The  debt  perhaps  ib  ccm- 
tractcd  (m  the  mid(»rstandingthat  the*  property  shall  be  taken  in  pledge 
for  its  poyment ;  or,  the  debt  being  due)  its  payment  is  postponed  on  the 
receipt  of  the  pledge.  The  one  par^  gains  a  credit  and  the  other  secu- 
rity by  the  ctHitract.  The  principle  ef  liability  is  therefore  the  same  as 
in  a  hlriBg  tot  use,  and  the  bailee  is  re^HMisible  for  erdlhary  care,  and 
for  every  departure  from  the  terms  ef  tJ^  agreement.  It  is  also  a  rule 
of  law,  as  well  as  ef  eommen  equit;f ,  that  whatever  is  accessary  to  the 
thing  pledged  shall  accrue  or  be  applied  to  the  benefit  of  the  owner;  if 
it  be  a  bond  and  mortgage,  the  interest  growing  due  on  them  shall  be' 
credited  to  hiaa  on  the  debt  for  which  they  are  in  pledge. 

The  common  carrier's  Iiab3%,  grounded  on  the  hire  he  receives,  is 
extended  by  the  policy  of  the  law  nrach  beyond  that  of  an  ordinary  bailee. 
His  agreemeuffe  to  carry  and  deliver  the  goods  at  the  place  of  destination 
may  be  discharged  without  perfbrmanee  only  hv  three  instances,  namely, 
whenr  they  are  destroyed!  by  the  act  of  Gofi,  by  public  enemies,  or  by  the 
conduct  of  the  owner  hiinsdf.  The  reaseu  of  this  rule,  it  is  said,  is  the 
public  cmpleymcni  exercised  by  the  carrier,  and  the  danger  of  his  com- 
bining with  robbers,  to  the  ii^nite  hijury  of  commerce  and  extreme  m- 
coftvenience  of  society.^ 

The  difficulty  of  following  the  prc^rty,  and  in  ease  of  loss  establish- 
ing by  evidence  the  liability  ef  the  eanrier,  seems  t»  bo  the  true  ground 
of  the  rule ;  especially  since  it  matters  little  what  principle  prevails,  so 
long  as  the  parties  to  the  costract  make  their  agreement  with  reference 
t4»  it.  The  added  liability  of  an  insurer,  being  perfectly  understood,  is 
taken  into  the  account  in  fixing  the  price  of  transportation ;  thus  in  fact 
the  law  is  stringent  in  its  requirements  and  at  the  same  time  Just.  It  is 
made  the  interest  of  the  person  having  the  custody  of  the  goods  to  keep 
and  convey  them  safely,  so  that  the  carrier,  on  whom  rests  the  duty, 
has  the  interest  in  and  the  means  of  carrying  them  safely  to  the  place 
of  defivery.  No  otiier  principle,  it  may  be  safely  asserted,  would  so 
completely  unite  commercial  convenienee  and  economy  with  tiie  strict 
demands  of  private  justice. 

The  common  carrier  is  by  virtue  of  his  occupation  a  servant  of  the 
public,  whose  duties  and  responslMlities  are  regulated  with  a  view  to 
the  promotion  of  the  intevests  which  be  serves^  and  are  founded  upon 
universal  rules  of  commercial  policy.  These  rules,  that  have  grown  up 
out  of  wasLgB^  and  easterns  handed  down  from  the  rudest  periods,  have 

*  Jtmrn  en  BaEfan^  10r» 
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been  corrected  and  qualified  by  the  experience  and  wisdom  of  each 
gucceeding  age,  so  as  to  form  at  the  present  time  a  singularly  consistent 
system  of  law. 

Innkeepers  are  in  like  manner  and  to  a  like  extent  liable  for  the  goods 
of  guests  stopping  with  them.  In  the  usual  language  of  the  books  they 
are  insurers  of  the  property,  and  nothing  but  the  act  of  God  or  public 
enemies  will  excuse  a  loss.^  In  consideration  of  exercising  the  publio 
business  of  innkeepers,  they  are  bound  to  receive  and  entertain  straugcrs 
and  travelers,  and  answer  for  their  goods.  In  part  requital  of  this  un- 
usual liability,  the  landlord  has  a  lien  on  the  goods  for  his  reasonable 
charges.  The  relation  of  landlord  and  guest,  however,  must  exist  bo- 
fore  cither  the  lien  or  liability  can  arise.  Indeed,  the  lien  and  liability 
are  coincident,  the  one  supporting  the  other,  and  both  standing  and  fall- 
ing together.  The  extraordinary  responsibility  of  an  innkeeper,  like 
that  of  a  common  carrier,  is  based  on  a  principle  of  public  policy,  sus- 
tained by  motives  of  general  utility.  The  stranger  cannot  be  supposed 
to  have  at  his  command  the  means  of  showing  the  precise  negligence  by 
which  his  goods  may  have  been  lost.  He  is  compelled  to  trust  to  the 
care  of  others,  without  having  the  means  of  ascertaining  personally  the 
prudence  and  care  of  those  to  whom  ho  confides  his  property.  And 
hence  the  law  wisely  casts  upon  the  landlord  the  burden  of  answering 
for  the  loss  against  which  he  has  the  best  means  of  providing.  The 
presumptions  of  the  law  are  thrown  against  him,  in  order  that  his  interest 
may  stimulate  his  vigilance  in  the  safekeeping  of  property  committed  to 
his  custody. 

While  there  is  no  injustice  in  this  rule,  since  the  innkeeper  carries  on 
his  busmess  with  a  perfect  knowledge  of  his  liability,  there  is  at  the  same 
time  the  highest  public  convenience.  The  exhausted  traveler  sleeps  in 
security  under  a  watchful  care,  presided  over  and  enforced  by  a  strict 
law. 

The  several  degrees  of  diligence  required  of  the  bailee  in  the  care  of 
property  intrusted  to  him  under  different  circumstances,  and  the  kinds 
of  negligence  for  which  he  may  become  liable,  require  to  be  carefully 
marked  and  fixed  in  appropriate  terms.  The  language  of  the  law  must 
have  a  uniform  standard  value,  a  sort  of  technical  and  scientific  precision. 
In  ordinary  speech,  it  is  sufficient  to  say  that  the  person  having  the  cus- 
tody of  property  must  keep  it  with  diligence;  but  it  will  not  suffice  in 
legal  reasoning.  Its  meaning  varies  and  is  relaxed  or  intensified  too 
much,  according  to  the  notions  of  responsibility  entertained  by  the  per- 
son using  it.    The  idea  expressed  by  it  is  not  a  fixed  quantity^  but 

>  Qrinnell  V.  Cook,  3  Hill,  488L 
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ratlier  a  quality  of  attention;  differing  as  much  as  men  differ  in  the  caro 
they  take  of  property  entrusted  to  them.  It  varies  also  in  respect  to 
the  object  in  reference  to  which  it  is  employed. 

§5.  Stated  in  affirmative  form,  these  several  degrees  or  measures 
of  diligence  commend  themselves  to  universal  acceptance ;  they  are  the 
dictates  of  reason ;  they  rest  upon  the  solid  basis  of  sound  morality; 
and  they  have  been  approved  and  established  by  a  long  course  of  decis- 
ions. 1.  A  mere  depositary,  who  receives  into  his  custody  goods  or 
chattels  for  the  owner's  accommodation,  as  an  act  of  favor  or  friendship, 
fa  bound  to  take  the  same  care  of  them  as  he  does  of  his  own  property 
of  a  like  kind.  A  mandatary  acting  gratuitously,  is  bound  to  the  samo 
rule  of  diligence.  In  the  absence  of  any  special  agreement,  the  law  im- 
plies an  undertaking  by  each  to  keep  the  property  under  ordinary  cir- 
cumstances, with  as  much  care  as  ho  does  his  own.  2.  A  bailee  unde)r 
a  bailment  which  is  mutually  beneficial  to  the  parties,  is  required  to  use 
ordinary  diligence  to  preserve  the  goods  entrusted  to  him ;  namely  that 
care  which  prudent  men  take  of  their  own  property ;  or  that  care  which 
reasonable  men  use  in  their  own  business.  The  law  exacts  greater 
diligence  from  the  bailee  deriving  a  benefit  from  the  contract,  because 
his  engagement  is  made  in  the  ordinary  course  of  business.  3.  When 
the  bailee  alone  derives  a  benefit  from  the  bailment,  ho  is  bound  to  use 
great  vigilance  and  extraordinary  care  in  the  use  and  safe-keeping  of  the 
property.  As  a  borrower,  receiving  the  use  of  goods  or  chattels  gra- 
tuitously, he  must  preserve  and  return  them  with  very  great  caro. 

§  6.  It  is  customary  to  state  the  rules  of  liability  in  a  negative  form. 
JE.  g.y  it  is  usual  to  state  the  degree  of  negligence  for  which  bailees,  in 
these  several  classes  of  bailment,  are  liable.  As  usually  stated,  these 
rules  stand  as  follows :  1.  A  gratuitous  depositary  of  goods  is  liable  for 
their  value,  when  they  are  destroyed  or  lost  through  his  gross  negli- 
gence i  or  by  his  omission  or  neglect  to  take  the  same  care  of  them 
-which  ho  takes  of  his  own  property  of  a  similar  kind.  2.  The  bailee  for 
hire,  or  for  some  beneficial  consideration,  is  responsible  for  losses  arising 
through  ordinary  negligence,  or  by  his  omission  to  take  that  care  of  the 
goods  entrusted  to  him  which  prudent  men  take  of  their  own  property. 
3.  The  borrower  who  receives  the  use  of  goods  gratuitously,  is  liable 
for  their  loss  or  injury  through  slight  neglect,  or  by  the  failure  to  use 
that  diligence  which  very  ckcumspect  and  thoughtful  persons  use  in 
preserving  their  own  goods. 

§  7.  Does  the  law  recognize  these  three  degrees  of  negligence?  No 
one  denies  that  there  are  differing  degrees  of  negligence,  or  that  the  law 
takes  notice  of  them ;  nor  does  any  one  deny  the  liability  of  a  bailee 
for  slight  negligence;  where  like  a  borrower  he  alone  is  to  receive  a  ben- 
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efit  from  the  bailment ;  nor  is  it  denied  that  the  bailee  is  liable  for  ordina- 
ry negligence;  where  the  bailment  is  mutually  beneficial  to  the  parties ; 
neither  does  any  one  deny  the  liability  of  a  gratuitous  bailee  for  gross 
negligcnco.  But  the  classification  has  been  called  in  question ;  it  has 
been  doubted  whether  the  terms  ''  slight,  ordinary  and  gi*os8  negligence 
can  be  usefully  applied  in  practice.''  It  has  even  been  questioned 
whether  there  is  any  intelligible  distinction  between  negligence  and 
gross  negligence;  on  the  notion  that  the  addition  of  the  epithet  grass 
is  mere  matter  of  Tituperauon  which  adds  nothing  to  the  sense.^  The 
Justness  of  these  criticisms  may  well  be  conceded;  se  far  as  they  call  in 
question  the  sufi^ciency  of  these  terms ;  since  in  their  ordinary  use  they 
are  really  terms  of  comparison.  In  legal  language  as  in  conyersft- 
tiou;  they  are  used  with  implied  reference  to  what  the  situation  caHs 
for — ^with  implied  reference  to  the  affirmative  duty  required  under  the 
circumstances.* 

They  are  recognized  by  a  long  course  of  decisions }  they  are  used  t& 
express  a  rule  of  law  constantly  administered  in  our  coarts ;  and  they 
are  perhaps  as  definite  and  certain  as  the  rule  itself.  An  assignment 
for  the  benefit  of  creators;  relievmg  the  assignee  or  trustee  from  liabil- 
ity for  losses  not  eaused  by  willful  misfeasani3e  or  gross  negligence;  is 
fraudulent  in  law  i  because  the  law  holds  the  trustee  to  a  higher  degreo 
of  responsibility;  and  does  reeognize  the  different  degrees  of  negligence. 
BuGGLES;  Gh.  J :  ''  These  distinctions  are  sufficiently  obvious  to  the 
mind  in  theory ;  but  it  must  be  admitted  that  their  practical  appliiea- 
tion  to  particular  cases  is  sometimes  diffieult.  They  appear;  however, 
to  be  well  established  and  generally  acknowledged  f  and  the  clause  in 
the  assignment  which  gives  rise  to  tlw  present  controversy  seems  to  have 
beeen  drawn  with  reference  to  their  existence  and  practical  operation. 
The  assignee  is  not  exempted  from  accountability  for  gross  negligence, 
but  is  exonerated  from  the  consequences  of  negligence  in  any  inferior 
degree."  * 

The  rules  of  pleading  are  often  appealed  to  a»  good  iUostrations  of 
the  rules  and  principles  of  the  common  law.    The  eld  form  of  declara- 

^  gteanboftt  K«w  Wovld  r.  King,  16  Row;  V.  S.,  469;  HtnCon  v.  Dibbin,  9 
Aaolph  &  Ellis;  N.  R.,  645 ;  Ferkiiia  v.  N.  T.  Central  R.  R.  Co.,  24  N.  Y.,  207 ;  Wil- 
son V.  Brett,  11  Ifees.  &,  Welsh,  113 ;  Biiggs  v.  Taylor^  28  V t.,  185. 

<  Philadolpbia  and  Reading  R.  R.  Co.  v.  Derby,  14  How.  U.  8.,  486  ;  Storerv. 
QoweD,  18  Maine  R.,  177 ;  Gill  r.  General  Iron  Screw  Collier  Co.,  Law  Rep.,  1 
C.  P.,  612 ;  Kelaey  v.  Baniey,  13  N.  Y.,  4S^,  439;  Whitney  r,  Lee,  8  Metcatf,  9L 

*  LitcbAeia  t.  Wbite,  ST  Saiiid.  S.  C.  R.,  545;  8.  C.  7  N.  T.,  436.  The  anigneo 
is  cbargeable  with  the  oaie  and  diligence  of  a  ptevideiit  owner,  and  liable  for  a 
loss  by  ordlnaiy  negligence. 
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tion  in  ossumpflit  agamat  a  bailee  without  reward,  alleged  among  fMier 
things  that  the  defendant  so  negligently  and  carelessly  eondncted  himseff 
that  through  his  negligence  the  goods  ^ere  lost  to  the  plaintiff.  The 
same  allegation  was  made  in  an  action  against  a  bailee  for  hire.^  The 
allegation  in  both  of  these  oases  measures  the  degree  of  negligence  for 
which  the  bailee  is  liable;  and  it  tacitly  implies  that  the  bailee  is  liable 
whenever  he  has  so  carelessly  and  negligently  conducted  himself  that 
the  goods  arc  lost  to  the  plaintiff  or  injured  to  his  damage.  While  there- 
fore the  rules  of  pleading  do  not  in  form  recognize  the  different  de- 
grees of  negligence,  they  do  assume  that  the  law  proportions  the  care  . 
required  of  a  bailee  to  the  natural  dangers  to  which  the  goods  are  ejt- 
poeed  I  and  they  do  fairly  imply  that  the  bailee  is  liable  for  such  care- 
lessness as  actually  results  in  a  loss,  where  his  negligence  is  tka  direct 
and  producing  cause  of  the  loss  or  injury.' 

§  8.  It  is  desirable  to  have  these  ivies  of  duty  and  liability  imposed 
by  law  upon  the  bailee  expressed  in  terms  that  convey  a  imitDrm  and 
fixed  meaning  ]  and  yet  every  one  knows  that  these  and  similar  terms 
vary  in  their  signification,  from  different  causes.  Used  by  oiie  person 
they  do  not  express  exactly  the  same  sense,  as  they  do  when  spoken  by 
another.  Men  differ  in  their  sense  of  obligation,  so  that  the  same  word 
of  duty  spokeft  by  different  persons  does  not  express  a  fixed  meaning, 
as  it  does  when  spoken  with  reference  to  a  physical  law  or  fact  of  natu- 
ral science.  The  sense  of  the  term's  is  also  modified  by  the  situation 
or  circumstances  in  regard  to  which  they  are  spoken.  Ordinary  care 
of  one  kind  of  property  is  not  the  care  required  of  a  different  species 
of  property :  a  package  of  money  requh*es  one  kind  of  care,  and  a  spaa 
of  horses  another.  In  one  community  the  danger  of  loss  from  thef^ 
tiiay  not  be  very  great  j  while  in  another,  being  much  greater,  it  calls 
for  proportionate  vigilance.  Our  banks  and  safety  deposit  companies 
With  which  negotiable  bonds  and  securities  are  left  for  safe-keeping, 
build  with  a  view  to  defend  themselves  against  dangers  of  this  kind ; 
they  construct  their  vaults  and  employ  watchmen  to  defend  themsefves 
against  losses  by  robbery  ;  in  some  of  our  cities  they  even  construct  a 
telegraphic  wire,  so  that  the  burglar  unwittingly  reports  himself  and  his 
crime  to  the  headquarters  of  the  police.  In  other  localities,  where  but 
few  secunties  of  this  kind  are  found,  and  the  crime  of  burglary  is  scarce- 


1  tates'  Pleadings,  246,  250/ 

'  I'he  degree  of  negligence  is  disonssed  in  Biasell  v.  The  N.  7.  C.  H.  R.  Co., 
5»Barb.,  602^  613 ;  S.C.,  22  K.  Y.,  258, 305 ;  and  in  Wells  v.  N.  Y.  C.  R.  B.  Co.,  24  ^. 
Y.  181 ;  and  in  Whitney  v.  Lee,  8  Mot.^  91 1  and  in  Foster  v.  Eeaez  Sank,  17 
Mass.,  479. 
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ly  known,  precautionary  measures  of  safety  like  these  are  rarely  taken ; 
and  it  would  be  hardly  reasonable  to  hold  the  omission  to  take  such 
measures,  proof  of  negligence. 

* 

§  9.  Strictly  speaking,  the  law  does  not  allow  neglect  of  any  Idnd  in 
the  execution  of  a  contract.*  Its  rule  varies  only  in  respect  to  the  care 
it  exacts  under  varying  circumstances.  The  borrower  must  be  very  cir- 
cumspect and  careful  of  goods  and  chattels,  the  use  of  which  he  receives 
gratuitously.  The  relation  in  which  he  stands  makes  it  appropriate  that 
the  law  should  be  construed  rigorously  against  him  for  his  acts  of  neg- 
lect. Having  received  a  favor,  it  is  adjudged  a  great  fault  in  him  to  bo 
guilty  of  even  a  slight  negligence,  through  which  the  confidence  and  trust 
reposed  in  him  are  converted  into  an  injury  to  his  friend.  In  efifect  these 
differing  degrees  of  neglect  are  only  so  many  accents  of  mildness  or 
severity  in  which  the  law,  according  to  the  attending  circumstances,  pro- 
nounces the  same  principle  of  equity.*  Where  the  contract  is  one  of 
ordinary  business  and  gainful  to  both  the  parties  to  it,  no  special  care  is 
required,  and  common  prudence  will  satisfy  the  rule  of  liability.  And 
in  the  case  of  a  naked  deposit,  without  reward,  the  construction  becomes 
still  more  favorable  to  the  bailee,  whose  situation  with  reference  to  the 
goods  does  not  impose  upon  him  the  same  watchful  diligence  usually  be- 
stowed on  property  stored  for  hire.  In  all  cases,  indeed,  there  is  an  ad- 
mirable and  intimate  relation  between  the  duty  of  the  bailee  and  the  con- 
sideration he  receives  as  a  reward,  or  as  a  motive  for  entering  upon  the 
execution  of  the  trust. 

The  principles  embraced  in  the  law  of  bailments,  originally  in  a 
great  measure  derived,  like  our  principles  of  equity,  from  the  civil  law, 
compose  a  system  of  a  somewhat  complex  nature,  involving  many  nice 
distinctions,  and  a  great  variety  and  extent  of  interests.  Contracts  im- 
plied by  law,  manifestly  must  be  modified  by  the  customs  and  course  of 
trade.  Liabilities  imposed  by  public  policy,  must  be  enforced  with  a 
wise  reference  to  the  conservation  of  the  general  interest. 

Engagements  of  a  voluntary  nature,  fairly  entered  upon,  are  to  be 

^  Story  on  Bailm.,  $  17. 

'  la  its  tmo  and  gennino  meaniog,  equity  ia  the  sonl  and  spirit  of  all  laws- 
Paeiiive  law  is  constraed,  and  rational  law  is  made  by  it :  in  tbis,  eqnity  is  ay* 
nonymoos  with  Justice ;  in  tbat,  witb  the  true  sense  and  sound  interpretation  <^ 
tbe  rule.    3  Black.  Comm.,  429. 

A  sentence  from  Hooker  is  very  often  quoted  as  expressing  tbe  bigbest  idea 
of  abstract  and  pure  law.  "  Of  law  no  less  can  be  acknowledged  tban  tbat  ber 
Beat  is  tbe  bosom  of  God,  and  ber  voice  tbe  barmony  of  tbe  world ;  all  tbingv 
in  beaven  and  on  earth  do  ber  bomage,  tbe  very  least  as  feeling  her  care,  and 
tbe  greatesti  as  not  exempt  from  ber  power.'' 
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carried  into  effect  equitably  and  in  good  faith ;  and  the  nnmerons  trusts 
accompanying  the  delivery  and  possession  of  personal  property,  modified 
as  they  are  by  the  circumstances  of  each  caBo,  and  guarded  by  ^ell  de- 
fined principles  of  law,  evidently  require  a  high  degree  of  care  in  their 
enforcement.  On  the  principle  that  no  man  can  be  wiser  than  the  law, 
it  is  evident  that  only  legal  reasoning  can  be  of  service  in  its  elucida- 
tion. The  appeal  must  be  constantly  made  to  the  reported  decisions  of 
the  courts,  which  the  great  master  of  English  jurisprudence  has  so  hap- 
pily termed  the  witnesses  of  the  law.  From  a  fair  canvass  of  these  wit- 
nesses we  shall  derive  the  elements  and  principles  which  make  up  the 
main  body  of  our  laws  of  bailments.^ 

^  In  the  infancy  of  onr  common  law  system,  Judicial  decisions  rested  solely 
on  the  oral  testimony  of  suitors  or  tottan,  who  bore  witness  to  the  Judgments 
which  they  or  their  predecessors  had  pronounced.  They  remembered  and 
recorded  them.  In  progress  of  time  their  Judgments  were  committed  to  writ* 
ing  as  records  of  court,  and  to  give  them  greater  publicity,  they  were  at  length 
put  forth  x>eriodically  in  the  shape  of  reports.  Warren's  Law  Studies,  404.  See 
31 N.  T.,  290,  with  xioferenoe  to  the  oonatraction  of  a  statute. 
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OHAPTEB   ir. 

DEPOSITS :  CONTRACTS  INYOLVING  THE  CUSTODY  OP 

PERSONAL  PBOPEETY. 


§  10.  A  delivery  of  goods  to  be  kept  and  returned  without  recom- 
pense, creates  a  bailment ;  it  is  called  a  deposit ;  the  distinguishing  fea- 
ture of  the  contract  is  that  the  keeping  be  gratuitous.  Allowing  for  a 
certain  dlfiPerence  in  the  circumstances,  the  engagem^it  of  the  deposit<aiy 
is  the  same  in  substance  as  that  of  the  mandatary  who  receives  money 
or  goods  under  a  commission;  each  of  them  acts  gratuitously.  Ho 
receives  no  compensation  for  his  services.* 

How  then  can  the  parties  make  or  the  law  imply  a  valid  contract  t 
The  law  does  not  imply  a  promise  from  a  mere  moral  obligation ;  nor 
will  it  enforce  a  naked  promise,  such  as  a  promise  without  consideration 
to  become  a  mandatary  or  a  depositary.^  But  when  a  person  actually 
enters  upon  the  trust  and  receives  the  property  into  his  custody,  the 
confidence  reposed  in  him  and  his  undertaking  will  raise  a  sufficient 
consideration.^  After  that  he  is  bound  to  perform  his  engagement  and 
execute  the  trust.*  It  has  been  strongly  urged  that  an  undertaking  of 
this  nature  cannot  bo  considered  a  contract;  though  it  is  admitted, 
that  it  imposes  an  obligation  to  act  fairly  and  with  reasonable  diligence.' 
But  the  criticism  is  rather  one  of  form  than  of  substance.  The  party 
accepting  the  tnist  voluntarily  comes  under  an  obligation,  and  there 
can  be  no  impropriety  of  speech  in  calling  such  an  undertaking  a 
contract.' 

It  is  a  contract  so  far  as  it  goes.    It  docs  not  bmd  the  depositary  to 
continue  in  the  custody  of  the  goods  for  an  unlimited  time ;  for  he  may 

^  2  Kent's  Com.,  560;  Code  of  Loaislana,  art.  2900. 

*  Edwards  v.  Davis,  16  John.,  281 ;  Thorae  v.  Deaa,  4  John.,  84 ;  Elile  v.  Jod- 
Bon,  24  Wend.,  97. 

'  Rutgers  v.  Lacet,  2  John.  Cas.,  93. 
^  Elsee  y.  Gatwood,  5  Term.  IL,  143. 
'  16  Amer.  Jarist,  231-275. 

*  WoUs  V.  N.  Y.  C.  B.  B.  Co.,  24  N.  Y.,  181. 


DEPOSITS.  15 

tender  them  to  the  owner,  giving  him  a  reasonable  opportmiity  to  re- 
move them,  and  thus  terminate  his  responsibility.* 

The  contract  of  bailment  is  very  often  implied  by  law  from  the  cir- 
oomstances  attending  the  delivery  of  the  goods.  The  usual  definition 
assumes  that  there  is  a  contract,  either  expressed  or  implied,  in  every 
bailment ;  and  it  is  clear  that  the  bailee  is  hold  bound  to  the  performance 
0f  his  duties  on  the  theory  of  contract.  There  are  cases,  however,  in 
which  it  is  at  least  doubtful  whether  the  bailor  assumes  any  legal  obli- 
gation ;  e.  g.,  where  he  loans  a  chattel  gratuitously  for  an  indefinite  length 
of  time.  His  delivery  of  the  property  famishes  a  valuable  consideration 
for  the  borrower's  promise  to  use  and  l^eep  it  with  the  greatest  care ;  but 
it  does  not  bind  the  lender.  So  where  a  person  finds  a  chattel  and  takes 
it  into  his  custody,  he  assumes  iho  duty  of  preserving  it ;  but  does  the 
law  imply  a  contract  between  him  and  the  owner  t  It  will  probably 
when  the  owner  comes  and  receives  his  property,  and  thus  accepts  the 
benefit  of  the  finder's  services.' 

Where  one  i)erson  receives  and  uses  valuable  property  of  another  for 
a  length  of  time,  with  the  owner's  consent,  the  law  presumes  a  contract 
of  hiring  and  not  a  gratuitous  loan  of  the  use.  And  the  rule  is  not  dif- 
ferent where  the  goods  are  used  by  the  bailee  under  the  belief  that  ho 
has  acquired  the  title  to  them  by  purchase.  A  gratuity  of  considerable 
value  is  not  to  bo  presumed ;  it  is  to  bo  proved.'  There  being  no  spe- 
cial agreement,  the  nature  of  the  property,  the  reliction  of  the  parties  to 
each  other  and  the  circumstances,  will  ordinarily  decide  the  question  of 
fact,  whether  the  goods  were  delivered  and  used  under  a  contract  of  lure, 
or  under  a  gratuitous  bailment. 

§  11.  It  is  to  be  remembered  that  only  chattels  personal  or  things  mov- 
able, which  are  capable  of  being  delivered,  can  properly  be  made  the 
subject  of  a  bailment  by  deposit.  These  include  everything  that  can 
bo  put  in  motion,  and  transferred  from  place  to  place  ,•  all  that  great 
class  of  property  which  is  termed  personal  estate  because  it  is  supposed 
to  follow  the  i)er8on.*  Securities  of  every  kind,  promissory  notes  and 
bills  of  exchange,  and  .bonds  and  mortgages  may  become  the  subject  of  a 

'  Konlston  v.  MeClelland,  9  E.  D.  Smith,  60. 

'  Sheldon  v.  Shemuto,  42  N.  Y.,  484,  and  caws  there  cited. 

«  Rider  v.  Union  India  Rubber  Co.,  5  Bosw.,  85;  S.  C,  «8  N.  Y.,  379.  fiee 
Davis  V.  Gorton,  16  N.  Y.,  255 ;  see  also  Cullen  v.  Loid,  39  lova,  302. 

*  BecAQse  pononal  property  Is  supposed  to  follow  the  person,  wills  and 
otber  dispositions  of  it  mnst  be  made  aecording  te  the  law  of  the  testator's 
domicii  at  tbotiuM  of  Ills  death;  Par8omv.Lymsn,20N.  Y.,  103, 11^;  Bloultrie 
▼.  Hant,  23  N.  Y.,  304.  Meoeyniay  be  the  subject  of  the  contract;  Dustan  y. 
HsOgen,  38  111,  3o2. 
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deposit  ]  ^  and  so  may  also  title  deeds  or  any  chose  in  action.  But  in  the 
nsual  course  of  business  these  securities  are  not  often  made  the  subject 
of  this  kind  of  bailment ;  and  oven  where  they  are  deposited,  the 
dej)08itary  has  generally  but  a  slight  control  over  them.  Frequently 
he  has  the  bare  custody  of  the  paper,  while  the  owner  retains  the 
legal  title  to  it.  E,  g,,  if  John  Doe,  having  a  draft  or  noto  payable 
to  himself  or  order,  delivers  it  to  another  person  to  keep,  without 
indorsing  it,  the  depositary  will  have  simply  the  custody  of  the  paper.* 
So  where  he  delivers  without  transferring  a  bond  and  mortgage,  the 
depositary  will  not  have  control  of  the  title.'  It  follows  that  the 
effect  of  the  deposit,  as  well  as  the  duties  incumbent  upon  the  deposit- 
ary, must  depend  upon  the  nature  and  condition  of  the  security;  in 
other  words,  upon  the  extent  to  which  he  is  entrusted  with  the  property 
or  charged  with  its  preservation.  Should  the  holder  of  an  indorsed  note 
deliver  it  to  a  friend  to  obtain  the  money  on  it  when  it  becomes  due,  it  is 
doubtless  his  duty  to  have  it  duly  protested  in  case  it  is  not  paid  at 
maturity.* 

§  12.  Where  money  is  paid  into  court  or  placed  in  the  hands  of  an 
officer  under  an  order  of  the  court,  the  title  to  the  money  is  not  changed, 
and  the  duties  of  the  depositary  are  not  created,  nor  are  they  precisely 
defined  as  in  ordinary  cases  by  contract."  The  depositary  voluntarily 
accepts  the  office  held  by  him,  and  he  receives  the  money  in  the  due 
course  of  his  official  duty ;  he  does  not  act  gratuitously ;  he  is  therefore 
a  bailee  for  hire,  and  not  a  mere  depositary.  His  responsibility  for  the 
money  is  at  least  equal  to  (and  it  may  be  greater  than)  that  of  a  bailee 
for  a  reward.' 

*  Rutgers  v.  Lucet,  2  JobD.  Cases,  93.  An  agent  receiving  a  bill  of  ex- 
change from  another,  to  bo  ci'odited  to  his  principal  in  other  transactions,  or  to 
be  returned,  is  liable  for  the  amount  of  the  bill  where  the  means  of  paying  it 
passes  through  his  hands. 

'  There  can  be  no  question  on  this  point ;  even  in  the  case  of  a  pledge,  the 
paper  shonld  be  indorsed  in  order  to  transfer  it ;  Nelson  v.  Wellington,  5  Bosvr., 
178,  187. 

*  The  security  maybe  assigned  by  parol,  bnt  a  delivery  is  not  a  trans- 
fer of  the  title ;  Hooker  v.  Eagle  Bank  of  R.,  30  N.  Y.,  83,  87. 

^  It  is  the  duty  of  a  bailee  holding  the  note  as  collateral  security  to  have  it 
duly  protested.  Foot  v.  Brown,  2  McLean,  3C9 ;  Chitty  on  Bills,  305 ;  Edwards 
on  Bills  and  Notes,  494,  495. 

'  Under  the  73d  rule  of  onr  Supreme  Court,  the  surplus  moneys  arising  on  a 
foreclosure  sale  must  bo  paid  over  to  the  treasurer  of  the  county,  to  await  the 
further  order  of  the  Court.    6ee  Parsons  t.  Travis,  5  Duer,  650. 

"  Muzzy  V.  Shattuck,  1  Denio,  233 ;  Supervisors  of  Albany  v.  Dorr,  25  Wend^ 
440;  S.  C,  7  Hill,  583 ;  U.  States  v.  Pre8Cott,3How.  U.  8.  R.,  578;  Aurentiv. 
Porter,  56  Penn.  St.,  115 ;  38  VI.,   89. 
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When  a  deposit  is  made  by  agreement  between  parties  engaged  in 
litigating  the  title,  the  depositary  without  compensation  incurs  the 
usual  liability.  His  contract  is  that  which  he  makes  it  in  express  terms, 
or  that  which  the  law  will  imply  in  the  absence  of  an  express  agree- 
ment.^ He  is  an  agent  of  both  parties  pending  the  litigation  5  on  the 
termination  of  the  suit,  he  holds  for  the  owner  in  the  same  fiduciary 
capacity  as  an  ordinary  bailee ; '  bound  to  pay  over  the  money  or  give 
some  reasonable  account  of  it.^ 

Paettes. 

§  13.  All  persons  except  those  who  are  disabled  by  law,  are  capa* 
ble  of  contracting.  Married  women,  infants,  and  persons  of  unsound  or 
deficient  mind,  are  incapable  of  binding  themselves  by  contract.  Let  us 
consider  these  exceptions  separately,  since  they  stand  each  upon  a 
distinct  ground  of  reason  or  public  policy. 

1.  Under  the  common  law,  except  so  far  as  it  is  modified  by  statute,  the 
legal  existence  of  the  wife  is  merged  in  that  of  her  husband,  and  they 
become  one  person  in  law  ]  the  wife  no  longer  capable  of  binding  herself 
personally  by  contract  or  by  covenant.  The  rule  is  counted  droll  and 
harsh  in  these  modem  days ;  and  it  is  certainly  yielding  to  a  new  theory, 
under  which  the  doctrine  of  merger  in  a  marriage  is  repudiated.  The 
old  word  coverture  must  therefore  be  gradually  dismissed.  At  the  same 
time  it  is  but  just  to  remember  that  the  rule  had  its  affirmative,  as  well 
as  its  negative  side.    The  wife's  disability  was  also  her  shield.^ 

2.  Under  our  recent  statutes  a  married  woman  may  now  carry  on  any 
trade  or  business  on  her  sole  and  separate  account  ^  she  may  sell  and 
convey  her  separate  real  and  personal  property  or  any  part  of  it,  and 
invest  the  proceeds  in  her  own  name  5  and  she  may  bind  herself  by  any 
contract  or  covenant  of  title  in  reference  to  her  separate  real  estate, 
with  the  same  effect  as  if  she  were  unmarried.*  Applying  the  same  rule 
of  interpretation  to  the  language  of  the  last  statute  which  has  been  ap- 
plied to  the  acts  of  1848  and  1849,  and  it  will  be  found  that  the  law  of. 
this  State  has  almost,  but  not  quite,  removed  the  married  woman's  dis- 
ability to  contract.*  She  can  bind  herself  by  any  contract  made  in 
the  course  of  her  trade  or  business.^     She  may  purchase  real  estate  on 

^  La  Farge  v.  Morgan,  11  Martin,  462,  622. 

*  Borhans  v.  Casey,  4  Sand.  S.  C.  £.,  707. 

»  Parry  v.  Roberta,  3  Adol.  &  Ellis,  118 ;  8.  C.  30  Eng.  C.  L.,  75. 

*  Wilson  T.  Burr,  25  Wend.,  386 ;  Jackson  v.  Vanderheyden,  17  John.,  167. 

*  Chap.  90  of  Laws  of  1860,  as  amended  by  Chap.  }72  of  the  Laws  of  1862 ; 
41  Barb.,  208. 

«  White  T.  McNett,  33  N.  Y.,  371. 

»  Owen  V.  Cawley,  36  N.  Y.,  600 ;  Schmitt  v.  Costa,  3  Abb.  Pr.,  N.  8.,  188L 
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credit  and  take  tlie  title  in  her  own  name  ^^  and  she  may  bind  herself 
for  improvements  thereon.^ 

The  present  rule  may  be  stated  thus :  A  married  woman  may  now 
in  this  State  bind  herself  by  contracts  made  in  her  separate  business  or 
relating  to  her  separate  property  ,*  and  snch  contracts  may  be  enforced 
in  law  or  equity  the  same  as  if  she  were  unmarried.  Her  other  con- 
tracts do  not  bind  her  personally,  but  may  be  enforced  in  equity 
against  her  separate  property,  proTided  her  intention  to  charge  it  is 
stated  in  the  contract.' 

The  rule  is  hardly  satisfactory ;  since  a  married  woman  carrying  on 
A  trade  or  business  may  bind  herself  personally  by  contracts  of  purchase 
or  sale,  while  a  married  woman  who  does  not  thus  engage  in  trade  has 
no  such  power.  The  want  of  uniformity  in  the  rule  evidently  was  not 
intended ;  it  has  grown  out  of  the  settled  principle  of  construction  that 
binds  our  courts  to  limit  the  effect  of  a  statute  modifying:  the  common 
law  to  the  words  of  the  statute.* 

It  will  bo  easy  to  apply  these  principles  to  the  contract  of  deposit. 
Where  the  common  law  remains  intact,  the  married  woman  cannot  ren- 
der herself  liable  as  a  depositary.  Eeceiving  goods  into  her  custody 
without  consent  of  her  husband,  she  does  not  bind  either  him  or  herself; 
but  if  the  goods  come  into  his  custody,  or  if  he  voluntarily  retain  them, 
knowing  the  purpose  for  which  they  were  received,  he  will  be  respon- 
sible for  them.*  This  is  on  the  principle  that  where  the  circumstances 
call  upon  him  either  to  adopt  or  repudiate  her  act,  it  is  his  duty  to 
act  promptly."  Unless  he  does  so,  he  certainly  cannot  be  in  any  better 
position  than  one  who  comes  into  the  possession  of  goods  by  finding. 

The  wife  often  acts  as  the  agent  of  her  husband ;  but  her  authority 
60  to  act  must  be  shewn  affirmatively,  by  direct  proof  of  her  authority 
or  by  proof  of  facts  and  circumstances  from  which  it  may  be  inferred.' 
It  follows  that  a  delivery  to  the  wife  of  the  bailor  is  not  equivalent  to 
a  delivery  to  him.  Where  she  obtains  the  goods  from  a  bailee  by 
^aud,  an  action  may  indeed  be  maintained  against  both  husband  and 

'  Rnapp  V.  Smith,  27  N.  Y.,  277 ;  Draper  v.  Stouvenal,  35  N.  T.,  507. 

*  Fowler  v.  Seaman,  40  N.  T.,  502. 

*  Corn.  Ex.  Ins.  Co.  v.  Babcock,  42  N.  T.,  613. 

*  Yale  V.  Dederer,  18  N.  Y.,  265 ;  S.  C,  22  id.,  450 ;  BalUn  ▼.  Dillaye,  37  K. 
Y.,35. 

'  KowiDg  V.  Manly,  49  K.  Y.,  192,  and  authorities  cited  in  the  opinioii<>f 
the  Conrt. 

^  Berwick  v.  Dusenberry,  32  How.  Pr.,  348. 

T  1  Greenl.  Ey.,  $  185 ;  Goodwin  y.  Kelly,  42  Barb.,  194.  The  consent  of  the 
"vife  to  the  taking  of  her  hasband's  property  will  not  prevent  a  conviction  of 
the  wrong-doer  for  the  larceny.    The  People  v.  Cole,  43  K.  Y.,  508. 
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wife  for  the  wrong ;  but  this  liability  will  not  prevent  a  recovery  by 
the  bailor  against  the  bailee  on  the  contract  of  bailment.^ 

§  14.  Persons  of  unsound  mind  and  memory  cannot  enter  into  a  bind- 
ing contract.  There  are  four  kinds  of  persons  whom  the  law  recog- 
nizes as  non  compos  mentis^  and  incapable  of  contracting :  1.  Idiots, 
who  are  such  from  birth  by  a  perpetual  infirmity.  2.  Those  who  by 
sickness,  grief,  or  other  accident,  wholly  lose  memory  and  understand- 
ing. 3.  Lunatics,  who  sometimes  have,  and  sometimes  have  not  under- 
standing, and  are  therefore  incapable,  so  long  as  the  infirmity  contin- 
ues. 4.  Lastly,  they  that  for  a  time  deprive  themselves  by  their  own 
vicious  acts,  of  memory  and  understanding,  as  they  that  are  drunken.' 
None  of  these,  while  so  afflicted,  have  what  is  termed  discourse  of  rea- 
son. An  idiot  is  one  who  has  not  any  use  of  reason,  has  no  understand- 
ing to  tell  his  age,  who  is  his  father  or  mother,  or  what  shall  be  for 
his  profit  and  loss ;  for  he  ''  is  not  an  idiot  if  ho  hath  any  glimmering 
of  reason,  so  that  he  can  tell  his  parents,  his  age,  or  the  like  common 
matters."^  Lunatics  are  such  as  occasionally  labor  under  fits  of  insan- 
ity, and  can  enter  into  contracts  only  during  lucid  intervals.  Those 
who  have  lost  their  understanding  by  calamity,  or  demented  themselves 
by  drunkenness,  are  regarded  as  incapable  of  discharging  the  ordinary 
duties  of  life. 

An  infant  is  capable  of  contracting,  but  cannot  bind  himself  by 
contract :  that  is  to  say,  the  law  gives  him  the  personal  privilege  of 
repudiating  his  contract,  while  it  at  the  same  time  holds  his  agreement  a 
sufficient  consideration  to  sustain  undertakings  made  to  and  with  him. 
As  a  rule,  his  contracts  are  not  void,  but  merely  voidable.  Until  ho  re- 
pudiates them,  they  remain  good.  No  other  person  can  take  advantage 
of  his  privilege ;  his  promises  have  not  in  themselves  the  e*ence  of  a 
contract,  that  is  obligation,  yet  they  constitute  a  valid  consideration  for 
a  mutual  promise  by  another;  and  also  a  sufficient  consideration  for  a 
new  promise  by  the  infant,  when  he  shall  be  capable  of  making  a  bind- 
ing promise.* 

In  respect  to  his  contracts  which  remain  wholly  executory,  no  action 

^  Kowing  Y.  Manly,  supra.  Tlie  common  law  liability  of  the  hnsband  for 
bis  life's  rested  upon  two  distinct  grounds,  viz.  1,  bis  control  over  ber  conduct, 
and  %  bis  rigbt  of  property  in  the  goods  acquired  by  ber.  Reeves'  Domes- 
tic Relations,  71, 149 ;  Matbews  v.  Fiestel,  2  E.  D.  Smitb,  90 ;  Rowe  v.  Smith, 
45  N.  Y.,  230. 

«  Stewart  v.  Lispenard,  2?  Wend.,  299. 

'  I  Black.  Comm.,  304. 

«  Mason  v.  Donison,  15  Wend.,  64 ;  Millard  Y.  Hewlett,  19  Wend.,  301 ;  Sli^ 
cum  Y.  Hooker,  13  Barb.,  536. 
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to  enforce  them  can  be  maintained  against  an  infant  ]  and  even  where 
his  contract  has  been  partly  performed,  the  law  allows  him  the  privi- 
lege of  refusing  to  go  on  mider  it.^  In  short,  he  cannot  be  compelled 
to  perform  a  contract  by  virtue  of  anything  contained  in  the  terms  of  it.' 
But  where  he  receives  and  retains  the  benefits  of  the  contract  on  com- 
ing of  age,  he  cannot  escape  from  its  burdens.  He  is  not  allowed  to 
affirm  it  in  part,  and  reject  it  as  to  the  residue.'  If  he  buys  and  pays 
for  property,  neither  law  nor  equity  will  suffer  him  to  retain  the  prop- 
erty and  recover  back  the  purchase  money.* 

It  is  not  material  here  to  consider  in  what  cases  an  infant  may  bmd 
himself  for  necessaries  and  the  like ;  but  it  is  material  to  bear  in  mind 
that  infants  are  liable  for  their  tortious  acts,  such  as  trespass,  assault, 
and  fraud,  in  the  same  manner  as  adults.  If  an  infant  purchase  goods 
under  fraudulent  misrepresentations,  a  recovery  may  be  had  against  him 
in  an  action  of  trover  5  *  or  he  may  be  indicted  and  punished  for  obtain- 
ing goods  on  false  pretenses.*  An  action  on  the  contract  will  not  be 
supported ; '  nor  can  his  contract  be  turned  into  a  tort  for  the  purpose 
of  charging  him."  The  action,  disaffirming  the  contract,  must  be  found- 
ed upon  the  infant's  tortious  act;  because  the  law  does  not  hold  him 
liable  on  the  contract,  even  where  it  is  infected  with  fraud.* 

An  infant  may  avoid  his  contract  at  any  time  before  and  within  a 
reasonable  time  after  he  comes  of  age.^*  If  he  hire  a  horse  to  go  a 
journey,  he  engages  to  use  ordinary  care  and  diligence  to  protect  the 
animal  from  injury,  and  to  return  him  at  the  time  agreed  upon.    A  bare 


^  Whitmarsh  v.  Hall,  3  Denio,  375. 

«  Medbury  v.  Watrous,  7  Hill,  110. 

»  Henry  v.  Root,  33  N.  Y.,  520,  53G ;  LyDdo  v.  Budd,  2  Paige  Ch.  R.,  191. 

*  Bartholomew  v.  Finnemore,  17  Barb.  428 ;  Kitchen  t.  Lee,  11  Paige  Ch.  R , 
107. 

'  Bollock  v.  Babcock,  3  Wend.,  391.  In  this  case  an  infant  of  twelve 
years  was  adjudged  liable  in  an  action  of  trespass,  assault  and  battery,  viz.,  for 
shooting  the  plaintiff,  his  playfellow,  with  a  bow  aud  arrow.  See  Conklin  v. 
Thompson,  29  Barb.,  18.  Scott  v.  Watson,  40  Me..,  362.  And  in  Wallace  v. 
Moras,  5  Hill,  391,  an  action  of  tort  was  maintained  against  the  defendant  for 
obtaining  goods  of  the  plaintiff  fraudulently,  with  an  intention  not  to  pay  for 
them.  See  also  Badger  t.  Phinney,  15  Mass.,  359 ;  Homer  y.  Thwing,  3  Pick.| 
492;  and  cases  cited  in  Eckstein  v.  Frank,  1  Daly,  334. 

«  The  People  v.  Kendall,  25  Wend.,  399. 

'  Brown  v.  McCune,  5  Sand.,  224. 

*  Robbins  v.  Mount,  4  Robertson,  553,  560 ;  Manger  v.  Hess,  28  Barb.,  75. 

»  Green  v.  Greenbank,  2  Marshall,  485;  Price  v.  Hewitt,  8  Wels.,  Hurl.  A 
Gor.,  146 ;  Gilson  v.  Spear,  38  Vt.,  311 ;  Hewitt  v.  Warren,  10  Hun.,  560. 
»o  Chapin  v.  Shafer,  49  N.  Y.,  407. 
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neglect  to  do  either  will  not  render  him  liable  on  his  contract,  nor  sub* 
jcct  him  to  an  action  of  trespass.*  But  if  he  does  any  willful  and  posi- 
tive act  which  amounts  to  a  disadirmance  of  the  contract,  the  owner  is  en- 
titled to  the  immediate  possession  and  may  maintain  an  action  of  tres- 
pass against  him.'  Though  no  action  can  be  maintained  against  the 
infant  based  on  the  contract,  it  is  admitted  that  an  action  of  trover  may 
be  maintained  against  him  for  a  conversion  of  the  property.'  The  act  of 
conversion  by  sale  or  by  appropriating  the  property  to  his  own  use,  is 
a  tortious  act.  A  failure  by  him  to  pay  over  money,  received  by 
him  for  a  third  person,  where  by  the  understanding  he  is  not  bound  to 
pay  over  the  same  money,  is  not  a  conversion.  It  is  a  breach  of 
contract.* 

As  the  infant  may  make,  though  he  cannot  bind  himself  by,  a  con- 
ti^ct,  the  law  will  probably  imply  an  undertaking  on  his  part  safely  to 
keep  and  return  goods  bailed  to  him,  from  the  circumstances  attending 
the  delivery.  If  he  repudiate  this  implied  contract,  he  certainly  cannot 
afterwards  claim  to  hold  the  goods  under  it  or  to  shield  himself  from  lia- 
bility by  appealing  to  it.  Hence  he  is  liable  for  any  positive  and  tor- 
tious iLJury  to  the  goods,  for  a  conversion  of  them,  or  for  any  act  of  fraud 
by  which  he  deprives  the  owner  of  his  property.*  A  refusal  to  sur- 
render the  goods,  or  a  misappropriation  of  them  is  a  wrongful  act,  from 
the  consequences  of  which  the  law  will  not  protect  him.  The  invalidity 
of  the  contract  does  not  affect  the  liability  of  a  party  for  a  conversion  of 
the  property.* 

§  15.  The  presumption  is  always  that  the  person  entering  into  a  con- 
tract, is  of  sound  mind  and  capable  of  contracting.    The  disability  must 


»  Eaton  V.  HLl,  50  N.  H.,  235. 

*  Campbell  v.  Slakes,  2  Wond.,  1S7.  In  thiB  case  it  was  held,  that  the  in- 
fant disafflrmed  the  contract  bj*^  willfally  and  intentionally  injuring  the  hired 
horse. 

»  Vasso  V.  Smith,  6  Cranch  226, 230 ;   Baxter  v.  Bush,  29  Vt.,  4C5. 

*  Hoot  V.  Stevenson,  24  Ind.,  115 ;  Walsh  v.  Powers  was  decided  on  same 
pnnciple ;  43  N.  Y.,  itS. 

^  Tho  principles  recognized  in  analogous  cases  f:ill7  support  the  text.  Mar- 
shall V.  Wing,  50  Maine,  G2.  He  is  liable  for  a  trespass  though  under  seven 
years  of  ago :  Hutching  v.  Engel,  17  Wis.,  230 ;  Baxter  v.  Bush,  29  Vt.,  4G5.  He 
is  oven  liable  on  his  note,  given  in  a  settlement  with  the  mother  in  his  bastard 
child ;    Gavin  v.  Burton,  H  Ind.,  C9. 

*  Hall  V.  Corcoran,  107  Mass.,  251.  In  this  case  the  hirer  of  a  horse  to  be 
driven  for  pleasure  ou  tho  Lord's  day,  was  held  liable  for  a  conversion  of  the 
property  notwithstanding  the  contract  was  illegal.  The  horse  was  let  to  go  to 
a  particular  place,  and  the  act  of  conversion  consisted  in  injuring  the  hone 
by  driving  it  to  another  place. 
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be  established  by  evidence  ]  it  is  treated  as  an  exception  to  the  general 
rule,  to  be  established  by  the  party  alleging  the  disability.* 

What  is  unsoundness  of  mind,  such  as  will  render  a  man  incompetent 
to  bind  himself  by  contract?  It  is  not  easy  to  give  a  precise  answer; 
but  it  is  safe  to  say  that  the  free  consent  of  a  rational  mind  is  necessary  to 
create  a  contract;  a  rule  which  is  easily  capable  of  being  enforced  in 
respect  to  all  executory  contracts,'  and  in  cases  where  no  equity  requires 
a  partial  or  complete  enforcement  of  the  agreement.'  In  strict  law,  the 
want  of  miderstandlng  prevents  the  meeting  of  minds  which  is  essential  to 
the  creation  of  a  binding  contract.  In  many  cases  the  situation  of  a 
lunatic  or  deranged  person  is  like  that  of  an  infant ;  though  incapable 
of  binding  himself,  he  will  not  bo  sufered  to  retain  the  consideration  of 
an  executed  contract  and  at  the  same  time  set  it  aside.  This  is  espe- 
cially reasonable  where  the  party  dealing  with  him  acts  fairly  and  in 
good  faith,  and  without  any  knowledge  of  his  infirmity.* 

Mere  imbecility  or  weakness  of  mind,  short  of  idiocy  or  derangement, 
or'loss  of  mind,  does  not  take  away  a  man's  capacity  to  contract.^  The 
rule  is  one  of  necessity  j  it  is  founded  on  the  extreme  difficulty  of  pre- 
scribing any  other  rule  defining  the  strength  of  mind  requisite  for  the 
transaction  of  business.  To  say  that  a  man  of  very  weak  mind  cannot 
bind  himself  by  contract,  would  raise  endless  issues  of  fact  and  practi- 
cally take  away  from  such  persons  the  means  of  self-support.* 

Certain  rules  of  evidence  favor  the  impression  that  the  law  requires  a 
higher  degree  of  capacity  to  bind  one's  self  by  contract  than  it  does 
to  make  a  valid  disposition  of  property  by  will.  For  example,  all 
transfers  of  property  and  all  contracts  made  by  a  lunatic  or  by  a  confirm- 
ed inebriate  after  the  finding  of  an  inquisition  declaring  his  incompe- 


>  Jackson  v.  King,  4  Cowen,  907. 

'  Kice  v.  Peet,  12  John.,  503.  This  was  the  case  of  a  note  held  and  delivered 
by  an  iucompetcnt  party  nnder  a  contract. 

*  iDgraham  v.  Baldwin,  12  Barb.,  9 ;  S.  C.  9  N.  T.,  45.  In  this  case  the  de- 
fence of  Innacy  was  offered  after  a  mortgage  had  been  foreclosed  and  the  prcm- 
ises  sold ;  and  the  Court  held  that  no  one  could  interpose  the  defence  unless  ho 
claimed  nnder  the  martgagoT. 

*  Loomis  V.  Spencer,  2  Paige's  Ch.,  153 ;  Molten  v.  Camroux,  4  Exch.,  17;  S. 
C,  2  Exch.,  487 ;  Baxter  v.  Earl  of  Portsmouth,  5  B.  &  C,  170 ;  7  Dow.  &  Ry., 
614. 

*  Odell  V.  Buck,  SI  Wend.,  142 ;  Jackson  v.  King,  4  Cowcn,  207.  Second 
childhood  ;  Matter  of  Barker,  2  John.  Ch.,  232.  Monomania  connected  with 
the  disposition  or  management  of  properly;  Matter  of  Eussell,  1  Barb^  Ch.,  38. 
Imbecility  iiom  epilepsy ;  Ridgway  v.  Darwin,  8  Vcs.,  65.  . 

«  Spragne  v.  Duel,  Clarke,  90 ;  S.  C,  11  Paige  Ch.  480. 
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teney,  are  yoid:'  but  Qxe  inquisition  is  not  conclusive  evidcnco  of  his  in- 
capacity  to  make  a  will.'  The  courts  give  effect  to  the  inquisition  with  a 
view  to  accomplish  the  intent  of  the  statute }  so  that  the  rule  of  evidence 
annulling  such  subsequent  contracts  springs  from  the  spirit  of  the  stat- 
ute. The  presumption  of  a  want  of  capacity  to  make  a  will,  arising  from 
the  fact  that  a  man  is  under  the  guardianship  of  the  court,  remains ; 
and  it  is  perhaps  overcome  where  the  court  modifies  the  commission  for 
the  purpose  of  enabling  him  to  execute  a  will.^ 

In  truth,  the  rule  of  law  does  not  vary  with  reference  to  the  subject 
matter  of  the  transaction.  A  person  of  unsound  mind  can  neither 
bind  himself  by  contract,  nor  make  a  will.  Our  law  does  not  distin- 
guish between  different  degrees  of  intelligence  or  mental  capacity.  By 
the  statute  a  man  of  sound  mind  and  memory  may  dispose  of  his  prop- 
erty by  will  J*  he  has  a  sound  mind  when  he  is  able  to  comprehend  the 
situation  of  his  property,  his  natural  relations,  and  the  nature  of  his  act ; 
ho  has  a  sound  memory  when  he  his  able  to  collect  in  his  mind,  without 
prompting,  the  elements  of  the  business  to  be  transacted,  and  form  some 
rational  judgment  in  relation  to  them.' 

§  IC.  A  man  who  is  so  intoxicat.ed  that  he  is  deprived  of  the  use  of  his 
reason  and  understanding,  cannot  bind  himself  by  contract ;  he  has  no 
legal  capacity.*  Partial  intoxication,  where  there  is  no  fraud  or  undue  in- 
fluence practiced,  does  not  render  him  incompetent ;  he  may  make  a  con" 
tract  or  a  will  unless  he  be  so  far  under  the  influence  of  intoxicating 
liquor  as  to  disorder  his  faculties  and  pervert  his  judgment.^  Where  a 
person  takes  advantage  of  an  intoxicated  man  and  obtains  a  contract 
from  him  by  artful  and  fraudulent  dealing,  a  court  of  equity  will  grant 
relief;  and  a  defense  may  be  interposed  in  an  action  at  law,  grounded  on 
the  fraud."    By  retaining  the  benefits  arising  from  the  contract,  as  where 

1  L  'Amonxenx  v.  Crosby,  2  Paige's  Ch.  B.,  422 ;  Wads  worth  v.  Sharpsteen,  8 
N.  T.,  388. 

'  Leonard  v.  Leoijard,  14  Pick.,  284 ;  Breed  v.  Pratt,  18  Pick.,  116. 

'  lu  the  matter  of  Barr,  2  Barb.  Ch.  U,,  203;  iu  the  matter  of  Patterson,  4 
How.  Pr.,  34 ;  Lewis  v.  Jones,  50  Barb.,  653. 

*  Blanchard  v.  Nestle,  3  Denio,  37 ;  Stewart's  Esr.  v.  Lispenard,  26  Wend.,  255, 
»  Delafield  v.  Parish,  25  N.  Y.,  9,  66, 07 ;  Van  Guysling  v.  Van  Kuren,  35  N.  Y., 

70 ;  Clapp  v.  FuUerton,  34  N.  Y.,  190 ;  Tyler  v.  Gardner,  35  N.  Y.,  fjSO.  What  is 
derangement  f  See  Havilaud  y.  Hayes,  37  K.  Y.,25 ;  and  Seaman's  Friend  Soci- 
ety V.  Hopper,  33  N.  Y.,  619. 

*  Gore  V.  Gibson,  13  Mees.  &  Wels.,  623 ;  Prenticd  v.  Achone,  2  Paige,  30. 
'  Peck  V.  Gary,  27  N.  Y.,  9,  20  ;  Bums  v.  O'Koiirke,  5  Robt.,  649. 

*  Hutchinson  v.  Brown,  Clarke's  Ch.  R.,  408,  420 ;  Dane  v.  Kirkwell,  8  C.  & 
P.,  679.  The  contract  of  a  dmnken  man  is  voidable ;  it  is  not  void.  Mathewi 
V.  Baxter,  L.  R.,  8  Ex.,  133. 
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a  drunken  man  purchases  goods  and  keeps  them  afler  ho  becomes  sober, 
he  renders  himself  liable  on  the  contract. 

§  17.  When  goods  come  into  the  possession  of  one  who  has  no  capacity 
to  contract,  it  has  been  argued  that  the  law  will  raise  or  imply  a  duty  or 
contract  from  the  circumstances.'  "Without  attempting  to  resolve  this 
point,  we  may  reasonably  assume  that  the  law  will  deal  with  him  as  it 
does  in  the  case  of  an  executed  contract ;  it  will  not  suffer  him  to  inter- 
pose his  disability  as  a  cloak  for  misconduct.  If  he  repudiates  the  im- 
plied contract  ordinarily  raised  by  law,  the  owner  may  at  once  recover 
his  goods  5  the  right  of  possession  follows  the  title,  and  where  the  cus- 
tody of  the  property  has  been  parted  with  through  misapprehension,  it 
may  be  retaken. 

A  lunatic,  though  incapable  of  committing  the  moral  wrong  of  tres- 
pass, is  nevertheless  answerable  in  his  estate  for  the  injury  he  commits." 
Under  the  statute  which  gives  damages  recoverable  in  the  name  of  the 
executor  or  administrator  of  the  deceased,  for  the  destruction  of  life 
through  carelessness  or  by  any  wrongful  act,  a  lunatic  has  been  held 
responsible.  The  decision  was  made  at  a  General  Term  of  the  Supremo 
Court  at  Albany,  and  is  supported  by  many  other  cases  adjudged  upon 
the  same  principle.  The  law  in  such  cases  demands  of  the  lunatic  only 
the  actual  damages,  to  be  satisfied  out  of  his  estate.^ 

On  the  same  principle,  an  insane  man  is  liable  for  his  wrongful  and 
tortious  acts  of  injury  to  the  property  of  other  persons.  He  is  liable 
like  an  infant.^ 

§  18.  TJw  Finder.  The  finder  of  personal  property  is  not  compelled 
by  law  to  take  the  same  into  his  custody ;  but  if  he  voluntarily  assume 
the  charge  of  it,  the  law  imposes  upon  him  the  duties  of  a  deposi- 
tary.* The  action  of  trover  so  long  in  use,  was  designed  expressly  for 
the  recovery  of  property  by  the  owner  from  the  custody  of  the  persoOi 
into  whose  hands  it  may  have  lawfully  come,  as  by  finding,  the  impor- 
tant fact  in  the  case  being  the  act  of  conversion ;  that  is,  the  exercise 
of  some  act  of  ownership  or  control  over  the  property  in  exclusion  of 
the  legal  owner.    In  that  form  of  suit,  in  general,  only  the  two  ques- 


»  Per  Pollock,  C.  B.,  13  Mees.  &  Wels.,  625. 

'  Morse  v.  Crawford,  17  Verm.,  499 ;  held  liable  in  trover  for  straDgliDg  an 
ox  bailed  to  him. 

*  Mull  v.  Kelly,  also  Krone  v.  Scboonmaker,  3  Barb.,  647.    See  Session  Laws 
of  1847,  cb.  450 ;  also  Laws  of  1849,  cb.  256. 

*  Weaver  v.  Ward,  Hob.,  134 ;  Cross  v.  Andrews,  Cro.  Eliz.,  622.    See  Bash 
v.  Pettlbone,  4  N.  Y.,  300. 

*  Story  on  Bailm.,  §  86, 87;  Coiy  v.  Little,  6  K.  Hamp^  213^ 

V: 
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tions  of  title  and  conversion  are  litigated.  A  careful  examinationy 
however,  of  the  decisions  in  the  action  of  trover  will  show  that  the 
finder  is,  and  upon  principle  ought  to  be,  held  responsible  for  the  care 
of  the  goods  so  received.  The  law,  in  fact,  gives  him  a  special  prop- 
erty in  them,  and  he  may  maintain  a  suit  against  any  one  wbo  shall 
convert  them  except  the  rightful  owner  j  ^  having  the  right  and  the 
means  of  protecting  the  property,  it  is  but  reasonable  that  be  should  be 
required  faithfully  to  exercise  and  use  them.  Where  a  right  is  con- 
ferred, it  is  a  general  prmciple  of  both  Jaw  and  equity,  that  the  person 
or  party  in  whom  it  is  vested  shall  be  required  to  exercise  it  in  good 
faith,  so  as  to  carry  out  the  purpose  for  which  it  is  given.' 

The  action  of  trover,  which  always  assumes  that  the  property  in 
question  came  lawfully  into  the  defendant's  possession,  was  frequently 
brought  and  sustained  for  the  injury  suffered  by  the  misuse,  or  dis^ 
position  of  it  contrary  to  orders.  Every  direct  act  of  authority,  amount- 
ing to  an  assertion  of  title,  every  breach  of  the  express  or  implied 
trust  on  which  it  was  received,  and  every  abuse  of  the  lawful  possession, 
has  been  repeatedly  held  a  conversion  of  the  property.^  These  familiar 
principles  are  applicable  both  to  chattels  and  to  choses  in  action.* 

§  10.  The  finder  is  in  lawful  possession  against  all  the  world  except 
the  owner ;  he  has  what  the  law  treats  as  a  special  property  in  the  chat- 
tel, a  title  or  interest  sufficient  to  enable  him  to  maintain  the  action  of 
trover  against  any  stranger  or  third  person  who  takes  or  detams  it  from 
him.*  The  rule  does  not  apply  to  the  finder  of  a  chose  in  action  5  •  a 
mere  servant  of  the  owner  has  no  such  interest  or  special  property  in  the 
goods  entrusted  to  him.^  Ho  is  not  clothed  with  the  rights  of  a  bailee  or 
finder  of  chattels. 

§  20.  Not  being  legally  bound  to  assume  the  custody  of  lost  goods  or 
chattels,  the  question  often  arises  whether  the  finder  is  entitled  to  com- 

*  McLaughlin  v.  Waite,  9  Cowen,  670. 

*  The  Mayor,  &c.,  of  Now  York  v.  Furze,  3  Hill,  612. 

*  Baldwin  v.  Colo,  6  Mod.,  212 ;  M'Coinbio  v.  Davies,  C  East,  540. 

*  Marray  v.  Burling,  10  John,  fi.,  172;  2  Eso.  N.  P.,  190;  Edwards  on  Bills 
and  Notes,  2Dd  ed.,  679  a. 

*  Amory  v.  Delamirie,  1  Strange,  505.  The  plaintiff,  who  was  a  chimney 
sweeper's  hoy,  found  a  jowol,  and  having  left  it  with  the  defendant,  who  refused 
to  return  it,  an  action  of  tro/erwas  sustained  in  favor  of  the  finder;  N.  Y. 
And  H.  B.  Co.  V.  Haws,  66  N.  Y.,  175. 

«  McLaughlin  v.  Waite,  9  Cowen,  670. 

^  Tuthill  V.  Wheeler,  6  Barb.,  332,  364.  Where  a  man  bargains  for  property 
and  the  title  is  to  vest  in  him  when  he  pays  for  it,  he  canuot  bring  trover  for 
it-  against  an  officer  who  levies  on  it  as  the  seller's  property  until  he  has  paid 
for  it. 
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pensation  for  his  services  and  expenses  when  he  does  take  them  into  his 
keeping.  The  rule  as  usually  stated  is,  that  one  who  takes  up  an  cstray 
or  any  other  lost  chattel  cannot  levy  a  tax  upon  it  by  way  of  reward  or 
indemnity.*  He  certainly  does  not  acquire  any  lion  upon  it  for  his  ser- 
vices or  expenses  in  taking  care  of  the  property.  In  most  cases  it  must 
bo  admitted  that  he  performs  a  meritorious  act  j  but  it  is  a  voluntary 
act  of  charity  or  good  will ;  and  it  is  the  policy  of  the  law  to  leave  good 
offices  and  meritorious  acts  of  benevolence  dependent  for  reward  upon 
the  moral  duty  of  gratitude.  Hence  the  law  gives  no  recovery  for  voL 
untary  services  in  preserving  a  neighbor's  property  from  loss  by  fire  or 
fiood.^  But  suppose  a  chattel  is  taken  up  and  preserved  by  the  finder  at 
some  expense  of  both  time  and  money,  and  that  the  owner  afterwards 
comes  and  receives  it,  thereby  accepting  the  benefit  of  the  expenses  thus 
incurred ;  does  the  law  hold  the  owner  liable  for  these  reasonable  ex- 
penses? If  he  choose  to  abandon  his  property,  it  is  clear  that  he  is  not 
liable  ]  because  the  expense  was  not  incurred  at  his  request.  But  if  ho 
accepts  the  property,  preserved  and  restored  to  him  by  these  reasonable 
expenses,  ho  is  bound,  we  think,  to  reimburse  the  finder.^  It  is  remark- 
able that  a  question  of  so  much  practical  importance  should  .have  re- 
mained so  unsettled.^ 

A  reward  being  offered  to  the  finder  of  lost  goods  or  chattels,  any  one 
may  act  upon  it  and  may  claim  the  compensation  as  a  matter  of  con- 


*  IRool.  Abr.,  879,  C.  5;  Noy's  Eep.,  144 ;  Salk.,  686;  Watts  v.  Ward,  1 
Oregon,  86. 

*  Nicholson  v.  Chapman,  2  H.  Black.,  254 ;  Bartholomew  v.  Jackson,  20  John^ 
K.,  28;  Watts  v.  Ward,  1  Oregon,  83 ;  Binst^^ad  v.  Bnck,  2  W.  Blackstono,  1117. 

'  Seeder  v.  Anderaon,  4  Dana,  193 ;  Etter  t.  Edwards,  4  Watts,  G3 ;  Amory 
V.  Fly n,  10  John.  R.,  102 ;  Preston  v.  Neale,  12  Gray,  222, 223 ;  Chase  v.  Corcoran, 
100  Mass.,  286. 

Sheldon  v.  Sherman,  42  Barb.,  368;  S.C.  42  N.  Y.,  482.  This  case  Jostlfica 
the  inference  that  where  the  owner  comes  and  takes  his  property  benefited  by 
the  services  of  the  finder  the  law  will  imply  a  promise  to  pay  for  such  services : 
N.  Y.  and  Harlem  B.  Co.  v.  Haws,  56  N.  Y.,  175.  When  is  a  thing  to  be  con- 
sidered OS  lost  f  Money  or  chattels,  volantarily  laid  down  and  forgotten,  are 
not  considered  lost  in  a  legal  sense  and  so  it  is  held  that  the  proprietor  of  the 
store,  or  bank,  or  place  where  they  are  left,  is  the  proper  custodian,  rather  than 
the  party  who  first  discovers  them.  State  v.  McCann,  19  Mo.,  249 ;  Lawrence 
V.  The  State,  1  Humph.,  228;  McAvoy  v.  Medina,  11  Allen,  549;  Kincaid  v. 
Eaton,  93  Mass.,  139.  The  rale  docs  not  hold  where  a  conductor  finds  money  in 
a  railroad  car,  and  the  owner  cannot  be  found :  Tatom  v.  Sharpless,  G  Phila., 
18 ;  or  where  the  bailee  of  an  old  safe  finds  within  its  lining  a  roll  of  bank  bills, 
<and  the  owner  cannot  be  found :  Dnrfee  v.  Jones,  16  Albany  Law  Journal,  368 1 
Bridges  v.  Hawkesworth,  7  Eng.  Law  &  Eq.,  424. 
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tract;  and  where  by  its  terms  or  by  a  fair  interpretation  of  the  offer,  the 
reward  is  to  be  paid  on  restoring  the  property,  the  finder  may  detain  it 
until  the  reward  is  pald.^ 

Under  a  statute  of  this  State  a  person  finding  horses,  cattle  or  sheep 
irponhis  enclosed  lands,  may  acquire  alien  upon  them  for  his  reasonable 
charges  for  keeping  them,  in  the  manner  pointed  out  in  the  act.  But  he 
cannot  do  so  imless  he  follows  the  provisions  of  the  statute.' 

§  21.  The  finder  of  a  lost  article,  who  takes  it  into  his  custody  in 
good  faith,  not  knowing  who  the  owner  is,  is  not  rendered  guilty  of  lar- 
ceny by  afterwards  secreting  and  appropriating  it  to  his  own  use.  The 
taking  must  bo  felonious  in  order  to  make  the  act  a  felony ;  the  taking 
must  be  a  trespass  f  and  it  must  be  with  an  intent  to  steal,  animo  ft^ 
randi,*  The  discrimination  between  the  act  of  taking  up  a  lost  pocket- 
book  containing  money  with  an  intent  to  appropriate  it,  and  the  act  of 
taking  it  up  and  presently  concealing  it  with  the  same  intent,  is  clearly 
made  ]  the  distinction  is  indeed  nicely  drawn,  to  a  rather  thin  edge ;  and 
yet  it  must  be  admitted  that  the  crime  of  larceny  is  plainly  distmguish- 
able  from  the  fraudulent  concealment  and  conversion  of  property  that 
comes  lawfully  into  a  man's  possession.  The  finder  of  a  pocket-book 
containing  bank  bills  and  having  the  owner's  name  legibly  written  in  it 
is  a  thief,  if  he  conceals  and  appropriates  the  money.''  It  is  not  neces- 
sary that  he  should  have  lifted  it  from  the  ground  with  a  thievish  in- 
tent.* On  the  other  hand,  he  is  held  not  guilty  of  felony,  where  he  takes 
up  the  book  with  the  money  in  it,  without  finding  any  mark  or  name  in  it 


^  Weutworth  V.  Day,  3  Mete.,  352;  Neville  v.  Kelly,  12  C.  B.  N.  &,  740$ 
Bftker  v.  Hoag,  7  Barb.,  113 ;  S.  C.  7  N.  Y.,  556.  ^ 

'  1  R.  S.»  831,  5th  ed.,  Of  Estrays:  The  enactment  of  such  a  statute  assumes 
that  the  common  law  does  not  furnish  a  remedy  of  this  kind,  and  admits  the 
equity  and  justice  of  the  iinder*s  claim  to  compensation  where  he  acts  in 
good  faith  and  renders  a  beneficial  service.  North  v.  McDonald,  47  Barb.,  528 ; 
Cowles  V.  Balzer,  47  Barb.,  562.  The  statute  of  1852  is  unconstitutional  so  far 
as  it  authorizes  a  seizure  and  sale  of  animals  found  trespassing  on  a  private 
eueloBUxe ;  Rockwell  v.  Nearing,  3.5  N.  Y.,  302. 

*  The  People  v.  Anderson,  14  John.,  294.  The  indictment  was  for  the  larceny 
of  a  trunk,  lost  from  a  stage  coach. 

*  The  People  v.  McGurren,  17  Wend.,  459 ;  The  State  v.  Weston,  9  Conn* 
B.,  527 ;  Wilson  t.  The  People,  39  N.  Y.,  459. 

'^  The  State  v.  Weston,  supra;  People  y.  Swan,  1  Park.  Cr.,  9. 

0  The  People  v.  Call,  1  Denio,  120.  In  this  case  the  defendant  was  convicted 
of  the  larceny  of  a  promissory  note ;  the  note  was  handed  to  him  to  write  an 
indorsement  upon  it,  and  he  carried  it  away  feloniously.  Stealing  a  receipt  is 
not  larceny.  The  People  v.  Loom  is,  4  Denio,  380  *.  see  Florence  Sewing  Ma- 
chine Co.  v.  Warford,  1  Sweeney,  433, 44a 
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to  indicate  the  owncr^  and  afterwards  fraudulently  conceals  the. same 
with  a  view  to  convert  it  to  his  own  use.^  It  is  his  duty  to  take  means 
to  find  the  owner  and  restore  the  property;  but  the  law  does  not  pun- 
ish him  as  a  thief  for  his  failure  to  fulfill  this  obligation. 

§  22.  Under  the  old  common  law,  where  a  ship  was  lost  at  sea  and 
the  goods  or  cargo  were  thrown  upon  the  land,  the  property  was  adjudged 
to  the  king.  The  law  was  afterwards  modified  under  a  growing  sense  of 
justice,  and  it  was  made  the  duty  of  the  slierifif  to  seize  and  keep  the  proper, 
ty  for  a  year  and  a  day,  to  await  the  appearance  of  the  owner.  But  the 
goods  were  not  deemed  a  legal  wreck  unless  they  came  to  land.'  Under 
a  statute  of  this  state,  ships  and  goods  cast  upon  the  land  from  the  sea 
are  taken  care  of  and  secured  on  behalf  of  the  owner,  in  the  name  of  the 
people.  Unless  the  property  be  of  a  perishable  nature,  it  is  made  the 
duty  of  the  sheriff  to  keep  the  same  for  a  year ;  and  if  no  one  appear  to 
claim  it  within  that  time,  it  then  becomes  his  duty  to  sell  the  property 
and  pay  over  the  proceeds  into  the  treasury  of  the  state,  for  the  benefit 
of  the  parties  interested.  In  the  case  of  perishable  property,  the  county 
judge  may  at  once  order  it  sold  and  the  proceeds  retained  for  the  owner.' 
Under  this  statute  the  officer  is  entitled  to  a  reasonable  allowance  for 
his  services  as  salvage,  and  may  detain  the  property  until  the  same, 
together  with  his  expenses,  are  paid.  The  statute  applies  only  where 
the  property  is  thrown  upon  the  shore ;  and  though  the  officer's  services 
are  compensated  under  the  name  of  salvage,  they  are  utterly  different 
and  distinct  from  the  services  rendered  in  the  saving  of  a  vessel  or  goods 
from  loss  while  at  sea,  either  by  shipwreck,  fire  or  other  distress. 

§  23.  Salvage  is  a  term  of  the  maritime  law  -,  it  is  the  reasonable 
compensation  which  that  law  gives  to  the  salvor,  to  one  who  renders 
effectual  services  upon  the  high  seas  or  on  the  sea-coast  or  anywhere 
within  admiralty  and  maritime  jurisdi6tion,  in  saving  a  ship  or  cargo 
from  impending  perils  or  in  recovering  them  from  actual  loss ;  whether 
such  services  be  rendered  in  recapturing  the  vessel,  or  in  recovering  it 
when  found  derelict  at  sea,  or  in  raising  it,  or  in  taking  charge  of  it  with 
the  assent  of  the  master  while  in  distress.  The  raismg  of  a  boat  and 
the  saving  of  its  cargo  from  the  river,  where  the  tide  ebbs  and  flows, 
gives  a  title  to  salvage.*  It  is  a  peculiarity  of  this  right  to  salvage,  that 
it  accrues  only  where  the  property  is  in  fact  saved ;  and  the  amount  to 
be  allowed  is  estimated  with  reference  to  the  extent  of  the  services  and 


»  The  People  v.  Cogdell,  1  HUl,  94 ;  State  v.  McCann,  19  Mo.,  249. 

«  1  Blank.  Com.,  290-294. 

>  2  R.  S.,  960,  5th  ed. ;  3  Selden,  555. 

«  Baker  v.  Hoag,  7  N.  Y.,  3  Seld.,  555 ;  3  Kent's  Com.,  245. 
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the  danger  incurred,  the  value  of  the  property  saved  and  the  perils  from 
which  it  has  been  rcecued.^  When  it  accrues,  it  attaches  as  a  lien  upon 
the  property .» 

It  is  a  general  rule  founded  on  motives  of  public  policy  that  no  one  on 
board  the  vessel  can  become  a  salvor  or  entitled  to  compensation  in  the 
nature  of  salvage ;  because  it  is  the  duty  of  all  on  board  to  stand  by  the 
ship  and  assist  it  through  all  perils.  A  partial  exception  to  the  rule  is 
allo\7ed  in  favor  of  the  seamen ;  when  they  render  valuable  services  in 
saving  portions  of  the  vessel  and  cargo  they  are  entitled  to  wages,  though 
not  due  by  the  terms  of  their  contract,  from  the  proceeds  of  the  prop- 
erty saved.' 

§  24.  The  Consideration,  In  every  contract  there  must  be  a  valid 
consideration  on  which  the  express  or  implied  undertaking  rests,  as  up- 
on a  necessary  support )  a  naked  promise  being  in  itself  simply  void, 
nudum  pactum.  The  general  rule  is  that  to  make  a  contract  or  agree- 
ment obligatory,  the  consideration  must  be  either  a  benefit  to  the  party 
promising,  or  some  trouble  or  prejudice  to  the  party  to  whom  the  prom- 
ise is  made ;  otherwise  there  is  no  agreement  that  can  bo  enforced. 
Thus,  for  example,  mutual  promises  support  each  other,  the  receipt  of 
money  for  the  use  of  another  raises  and  supports,  the  promise  to  pay  it 
over,  and  services  performed  render  good  the  promise  of  payment  there- 
for.^ The  act  of  entrusting  a  thing  with  another,  and  his  undertaking 
the  care  of  it,  the  law  considers  a  suiBcient  consideration  for  his  faithful 
discharge  of  the  trust.  The  custody  of  the  property  is  parted  with  on 
the  faith  of  the  owner  in  the  integrity  and  care  of  the  person  to  whom 
it  is  delivered )  and  though  he  engages  to  keep  it  gratuitously  he  is  re- 
sponsible for  a  faithful  execution  of  the  trust  reposed  in  him,  on  the 
ground  that  his  failure  to  keep  the  promise  made,  or  the  undertaking  im- 
plied by  law,  works  an  injury  or  prejudice  to  the  party  with  whom  the 
agreement  is  made.  The  maxim  ex  nudo  pacta  non  oritur  actio,  bor- 
rowed from  the  civil  law,  does  not  apply  in  this  case ;  for  there  is  an 
act,  promise  or  undertaking,  by  each  of  the  parties  to  the  contract,  suffi- 
cient to  render  it  valid  and  binding. 
§  25.  Sheriffs  and  Beceiptors.     A  sheriff  levying  upon  goods  must 

*  Clarke  v.  The  Brig  Dodge  Healy,  4  Wash.  C.  C,  651 ;  3  Kent's  Com.,  245. 

*  Hartford  v.  Joues,  1  Ld.  Raym.,  393 ;  Uand  v.  The  Elvira,  Gilpiu,  60. 

'  Dauiels  v.  The  Atlantic  M.  Ids.  Co.,  24  N.  Y.,  447.  Salvage  is  allowed  and 
divided  among  the  owners,  officers  and  crow  of  the  saving  ship.    32  Barb.  556. 

*  1  Comyn  on  Con.,  12,  15, 16 ;  Chitty  on  Contracts,  26, 27  ;  7  Conn.  U.,  57 ; 
9  Cowen  R.,  77ri ;  4  John.  R.,  235 ;  2  Black,  Comm.,  444,  445 ;  Miller  v.  Drake, 
1  Calnes,  45;  Powell  v.  Brown,  3  John.  R.,  100;  Foster  v.  Fuller,  6Maa8.  R.,  58  J 
Raudle  ▼.  Harri»,  6  Yerger  R.,  508 ;  11  Verm.  R.,  315. 
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use  due  diligenoe  to  keep  them  safely  to  satisfy  the  execution.  But  he 
is  not  an  insurer^  and  is  not,  like  a  common  carrier,  answerable  for  a  loss 
of  the  goods  by  fire,  or  by  accidents  of  a  similar  kind.  His  capacity  as 
an  officer  is  not  considered  as  fixing  a  more  rigorous  measure  of  liability 
upon  him  than  if  he  were  a  private  person.  He  is  answerable  as  a 
bailee  for  hire  j  and  is  bound  for  the  use  of  ordinary  care  and  skill  in  pre- 
serving the  goods  which  he  seizes  under  an  attachment  or  levies  upon 
under  an  execution.  The  rule  is  the  same  whether  he  takes  the  goods 
into  his  own  custody  or  delivers  them  into  the  hands  of  an  agent  or  ser- 
vant.* And  it  applies  equally  to  other  officers  who  receive  a  compen- 
sation for  their  services.' 

§  26.  Is  the  sheriflF  liable  for  the  goods  when  they  are  stolen  t  It 
is  quite  clear  that  he  is  not  where  he  holds  them  under  mesne  process, 
as  under  an  attachment  to  await  the  judgment  of  the  court.,  and  it  ap- 
pears that  he  has  taken  such  reasonable  care  of  the  property  as  a  pru- 
dent man  usually  takes  of  liis  own.^  He  is  bound  to  shew  that  he  has 
taken  due  care  of  the  property  * — ^such  care  as  the  nature  of  the  goods 
and  the  circumstances  reasonably  call  for."  Is  the  sheriff  liable  for 
any  greater  degree  of  care  where  he  levies  upon  goods  under  an  execu- 
tion 1  It  has  been  so  held,  upon  the  theory  that  he  ought  to  act  with 
greater  vigilance  in  the  execution  of  final  process.'  There  does  not  ap- 
pear to  be  any  good  reason  for  the  distinction  -j  the  general  title  docs 
not  pass  by  a  levy  under  an  execution,  any  more  than  it  does  by  a 
seizure  under  an  attachment  ;^  in  both  cases  the  officer  acts  under  the 
command  of  the  court,  and  becomes  liable  for  the  safe-keeping  of  the 
property ;  in  one  case  he  koeps  it  to  await  the  judgment  and  execution, 

»  Browning  v.  Hanford,  5  Hill,  688;  S.  C.  7  Hill,  1^;  S.  C.  5  Denio,  586; 
Moore  v.  Westervelt,  21  N.  Y.,  103;  S.  C.  27  N.  Y.,  238.  The  sheriff  newl  not 
at  once  remove  heavy  and  cumbersome  articles,  say  50  tons  of  pig  iron ; 
Scovill  y.  Boot,  10  Allen,  Mass.,  414 ;  or  a  load  of  coal  in  a  barge  ;  21 N.  Y.,  103. 

«  The  rule  was  applied  to  a  county  treasurer  In  Supervisors  of  Albany  Co. 
T.  Dorr,  25  Wend.,  440 ;  in  the  case  of  a  receiver,  In  Knight  v.  Plymouth,  3  Atk., 
480 ;  and  it  haa  been  applied  in  the  case  of  revenue  officers  and  postmasters ; 
Burke  v.  Trovitt,  1  Mason,  9G,  101. 

'  Donnan  v.  Kane,  5  Allen,  Mass.,  33;  Harper  v.  Mofflt,  11  Iowa,  527. 

*  Mill  v.  Gilbreth,  47  Maine,  320. 

*  Briggs  V.  Taylor,  35  Vt.,  57,  67.  Attaching  grain  in  the  straw,  ho  is  bound 
to  thrash  it  when  that  is  necessary  to  preserve  it.  He  is  not  liable  for  the 
natural  deterioration  of  the  property— such  as  spirituous  liquors ;  Robinson  v. 
Barrows,  48  Maine,  186. 

*  Hartleib  v.  McLane's  admrs.,  44  Penn.  St.  R.,  510. 

-     »  Green  v.  Burke,  23  Wend.,  490,  496—502 ;  Peck  v.  Tiffai\y,2  N.  Y.,-451, 
456.  The  levy  does  not  satisfy  the  execution.  See  Smith  y.  Orser,  42  K.  X.|  13& 
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and  in  the  other  to  await  the  sale.  The  only  discoverable  difference 
between  the  two  situations,  is  found  in  the  probable  length  of  time  dur- 
ing which  he  may  have  to  hold  the  goods  in  custody — a  circumstance 
hardly  suflScient  to  lay  the  foundation  for  a  different  rule  of  liability. 

§  27.  There  are  some  dangers,  against  which  the  sheriff  is  bound  to 
guard  the  goods,  in  a  special  manner.  Ho  is  bound  to  guard  them 
against  waste  or  removal  by  the  defendant.  He  is  armed  with  peculiar 
powers,  and  his  duties  are  clearly  defined.^  Ho  makes  a  levy  upon  them 
in  the  manner  pointed  out  by  the  law  ;^  he  takes  them  into  his  own  cus- 
tody ;  or  failing  to  do  so,  he  is  liable  for  them  to  the  same  extent  as  if 
he  had  taken  them  into  his  own  keeping.^  He  is  also  bound  to  keep 
the  property  with  a  care  and  skill  proportioned  to  its  nature  and  circum- 
stances. In  other  words,  the  rule  must  be  interpreted  with  reference  to 
the  nature  and  situation  of  the  property  and  the  specific  duties  imposed 
upon  the  officer  by  law.  On  this  account  we  find  in  a  leading  case  the 
same  charge  to  the  jury  interpreted  by  different  judges  who  adopt  it,  as 
laying  down  a  different  rule  of  liability  :*  at  the  same  time  both  agree 
that  the  sheriff  is  not  bound  to  any  greater  vigilance  than  a  prudent  man 
exercises  over  his  own  property.* 

§  28.  After  the  sheriff  has  seized  the  goods  under  an  attachment  or 
made  a  levy  upon  them,  it  is  not  unusual  for  him  to  leave  them  in  the 
custody  of  the  defendant  or  deliver  them  to  a  third  person  and  take  his 
receipt  therefor  with  a  promise  to  redeliver  them  when  called  for.  The 
officer  does  this  upon  his  own  responsibility  ]  the  law  permits  but  does 


*  J  216  Code,  N.  Y.,  provides  how  the  property  shall  be  kept  in  certain 
cases.   Bodes  v.  Woods,  41  Barb.,  471 ;  Mickles  v.  Harte,  1  Denio,  54B ;  50  Barb., 

490. 

«  Glover  v.  WhittenLall,  1  Hill,  597. 

*  See  opinions  in  Browning  v.  Hanford,  5  Denio,  586;  altbouglitbe  point 
in  iBsno  was  one  of  evidence  merely.    See  Jenuer  v.  Joliffei  6  John.,  9. 

*  Moore  v.  Wester velt,  27  N.  Y.,  234.  The  sheriff  bad  attached  a  cargo  of 
coal  on  board  a  schooner.  The  schooner  having  sank  in  a  storm  at  the  wharf, 
the  sheriff  was  sued  for  the  loss ;  and  the  judge  at  circuit  cbarged  the  jury  tbat, 
^  it  was  the  duty  of  the  sheriff  to  take  such  steps  for  the  safety  of  tbe  coal  as 
a  careful,  prudent  man  of  good  sense  and  judgment,  well  acquainted  w^ith  the 
condition  of  the  vessel  and  her  location  with  regard  to  exposure  to  storms,  and 
kaving  all  the  power  of  the  sheriff  in  the  matter,  might  reasonably  have  been 
«xx>ected  to  take,  had  the  coal  belonged  to  himself.''  Mr.  Justice  Balcom  un- 
derstood this  as  laying  down  the  rule  of  ordinary  diligence ;  Mr.  Justice  Davies 
in^tfrpreted  it  as  laying  down  a  more  strict  rule ',  and  both  agreed  in  holding 
it  sufficiently  favorable  to  the  plaintiff. 

*  See  farther,  KendaU  v.  Morse,  43  N.  H.,  553 ;  White  v.  Madison,  26  K.  T., 
U7,126. 
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not  expressly  authorize  the  act ;  it  enforces  the  receiptor's  contract,  but 
refuses  to  accept  or  substitute  it  in  the  place  of  the  sheriff's  liability. 
The  party  so  receiving  and  promising  to  deliver  the  property  to  the 
sheriff,  without  compensation,  is  a  mere  depositary  5  prima  facie  he  is 
only  liable  to  the  same  extent  as  a  bailee  without  hire.^  Ho  is  liable 
however  according  to  the  terms  of  his  contract  * — to  the  full  extent  of 
his  engagement,  even  where  he  covenants  to  return  the  property  or  pay 
the  amount  due  on  the  executiou.' 

The  receiptor,  as  we  said,  is  bound  by  the  terms  of  his  contract.  If 
he  promise  to  deliver  the  goods  to  the  sheriff  when  called  for,  no  suit 
can  bo  maintained  against  him  until  after  a  demand  and  refusal  to  de- 
liver; until  a  demand  is  made  no  action  can  arise,  for  that  is  parcel  of 
the  contract.* 

§  20.  The  receiptor  is  also  bound  by  the  statement  of  fact  contain- 
ed in  the  receipt  given  by  him.  If  that  state  the  value  olt  the  owner- 
ship  of  the  property,  fai  word  or  by  implication,  he  will  be  estopped 
from  denying  it.^  And  because  he  is  thus  estopped,  the  sheriff  is  also 
when  called  upon  for  the  proceeds  of  the  property.*  This  doctrine  of 
estoppel  is  founded  on  a  principle  of  ethics.  The  rule  of  law  and  the 
reason  of  it  are  stated  thus:  Where  a  man  by  his  words  or  conduct 
causes  another  to  assume  or  believe  the  existence  of  a  certain  state  of 
facts,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  previous 
position,  the  former  is  concluded  from  averring  against  the  latter  a  dif- 
ferent state  of  things  as  existing  at  the  same  time.^  Hence  the  receipts 
or  who  accepts  the  goods  from  the  sheriff  as  the  property  of  the  defend- 
ant in  the  execution,  promising  to  redeliver  them,  cannot  afterwards  set 
up  title  in  himself.  His  contract  as  receiptor  precludes  him  from  mak- 
ing that  defence.  By  omitting  to  assert  his  right  of  property  at  the 
time  the  levy  is  made,  he  tlirows  the  sheriff  off  his  guard  and  perhaps 
prevents  him  from  levying  upon  other  property  to  satisfy  the  execution. 
He  certamly  induces  that  officer  to  change  his  previous  position.* 

*  Brown  v.  Cook,  9  John.,  361 ;  Edson  v.  Weston,  7  Cowen,  278. 

*  Cornell  v.  Dakin,  38  N.  Y.,  253. 

»  Acker  v.  BurreU,  21  Wend.,  G05,  607}  S.  C,  23  Id.,  606. 

*  Brown  v.  Cook,  9  John.  K.,  301. 

'  DezeLl  v.  Odell,  3  HiU,  215 ;  Penobsoot  Boom  Co.  v.  Wilklna,  27  ^ine^ 
345 :  Clark  v.  Oaylord,  24  Ct.,  484 ;  38  N.  Y.,  253. 

*  The  People  v.  Reeder,  25  N.  Y.,  302. 

^  Pickard  v.  Sears,  6  Adolph.  Sc  Ellis,  469 ;  Thompson  v.  Blanchard,  4  N.  Y., 
303,  309.  It  is  not  necessary  to  an  equitable  estoppel  that  the  party  should 
have  designed  to  mislead:  Manuf.  &,  Traders  Bank  v.  Hazard,  30  N.  Y.,  326| 
830;  Sammls  v.  McLaughlin,  35  N.  Y.,  647, 651. 

*  DezeU  v.  OdelL,  3  Hill,  216 ;  Barsley  v.  Hamilton,  15  Pick.,  40. 
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§  SO.  Neither  is  the  receiptor  at  llberfy  to  set  np  title  in  a  third 
person.  By  accepting  the  property  and  promising  to  redeliver  it,  he 
makes  himself  the  sheriff's  bailee,  and  in  that  capacity  he  is  not  allowed 
to  dispute  the  bailor's  title.  This  is  the  general  rule ;  and  the  excep- 
tions to  it  shew  how  strictly  it  is  enforced.  If  the  property  be  taken 
from  him  by  a  paramount  title,  he  is  discharged.^  But  if  he  set  up  title 
in  another  person  as  an  excuse  for  not  surrendering  the  property,  he 
makes  himself  a  party  to  the  controversy  and  must  stand  or  fall  by  the 
title  which  he  asserts.'  To  escape  the  burden  of  the  suit,  where  the 
property  is  taken  from  him  by  due  legal  process,  he  must  give  the 
sheriff  immediate  notice  of  the  proceedings.  If  he  discharges  his  duty 
in  this  respect,  there  is  no  reason  for  holding  him  bound  to  defend  the 
title.* 

§  31.  Whatever  may  be  the  rule  of  liability  applicable  to  the  sheriff, 
the  receiptor  receiving  no  compensation  for  the  keeping  or  storage  of 
the  goods,  is  liable  for  them  as  a  depositary  or  bailee  without  hire.  It 
is  clear  that  his  liability  cannot  extend  beyond  that  of  the  officer ;  and 
it  is  equally  clear  that  upon  principle  his  responsibility  cannot  be  held 
exactly  commensurate  with  the  sheriff's  liability  over  to  the  plaintiff  in 
the  execution.^  He  is  however  bound  to  take  reasonable  care  of  the 
property  under  the  circumstances.  If  he  give  the  sheriff  his  receipt  for 
a  store  of  goods  levied  on  by  him,  and  allows  the  defendant  in  the  execu* 
tion  to  go  on  and  sell  them  out  at  retail,  he  is  answerable  for  the  goods. 
Leavmg  them  under  such  circumstances  to  be  wasted  or  sold,  is  gross 
negligence.^  Even  where  the  goods  are  sold  by  weight  and  have  a  fixed 
market  value,  anthracite  coal  for  example,  the  receiptor  is  bound  to  keep 
and  return  the  v^ry  article  which  he  receives ;  he  is  not  allowed  to  sell 
or  consume  it  and  then  replace  it  with  the  same  amount  and  kind  of 
coal.' 

§  32.  A  reasonable  use  of  the  property  may  be  in  some  cases  consistent 
with  the  receiptor's  responsibility.  For  instance,  if  he  receives  a  steam- 
boat from  an  officer,  seized  under  an  attachment,  he  discharges  his  duty 
by  returning  it  at  the  end  of  the  litigation,  when  called  for,  in  a  condi- 
tion as  available  for  the  purposes  of  the  attachment  as  it  was  when  he 

1  Edson  V.  Weston,  7  Cowen,  278. 

*  Rogers  v.  Weir,  34  N.  T.,  463, 407 ;  Brown  r.  Thayer,  13  Gray,  1. 

*  Bliren  V.  Hudson  Biver  B.  Co.,  35  Barb.,  188;  S.  C,  36N.  Y.,403.  This 
oase  did  not  arise  between  the  sheriff  and  his  receiptor ;  but  it  arose  between 
bailor  and  bailee,  and  it  affirms  the  principle  stated  in  the  text. 

*  Harvey  v.  Laoe,  12  Wend.,  663, 666 ;  Edson  v.  Weston,  7  Cowen,  278,260. 
«  PhilUpe  ▼.  Hall,  8  Wend.,  610. 

*  Anthony  v.  Comstock,  1  B.  L  Bep.,  454 
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reoeived  it;  notwithstanding  it  ha?  been  nm  by  the  oH^rnet  and  altered 
and  repaired.  Property  of  this  kind  will  depreciate  as  rapidly  while  ly- 
ing still  rotting  at  the  wharf^  as  it  will  in  service }  and  h^nce  no  ac- 
tion accrues  against  the  receiptor  on  account  of  the  use  df  the  boat, 
or  the  alterations  and  repairs  made  on  it^  where  be  returtis  it  in  a  state 
and  condition  as  valuable  as  when  he  received  ity  or  as  valUable  as  it 
would  have  been  without  any  use  whatever.^  There  are  other  kinds  of 
property  that  could  only  be  preserved  by  a  reasonable  nse  pending  the 
litigation  :  e.  g.,  milch  cows  or  a  span  of  horses  would  h^  injured  for  the 
want  of  use ;  not  to  speak  of  vegetables  and  fruits^  that  are  liable  to  de- 
cay. To  prevent  the  consequences  of  this  depredation^  our  statute  di- 
rects the  sheriff  to  sell  perishltble  property  seised  by  him  under  an  at- 
tachment; and  hold  the  proceeds  in  lieu  of  the  property.^  In  the  absence 
of  any  statute  on  the  subject^  it  is  the'  duty  of  the  officer  or  of  the  per- 
son taking  charge  of  the  property  on  his  behalf;  to  take  reasonable  care 
of  it;  considering  its  nature.  Under  a  litigation  protracted  through  a 
number  of  years,  (the  case  of  the  steamboat  lasted  six  years,)  the  mode 
of  preserving  the  property,  becomes  a  matter  of  great  moment  and  re- 
quires considerable  latitude  in  the  use  of  means.^ 

§  S3.  The  sheriff  levying  upoii  profterty  under  an  ezecutioin;  ot  seizing 
it  under  an  attachment,  acquires  a  special  property  or  iht^est  in  it  and 
has  a  right  to  defend  the  title  acquired  by  him  by  an  answer  or  by  ah 
action,  to  protect  his  own  int^test,  or  that  of  the  Isreditor  On  whose  be- 
half he  acts.^  Having  att^hed  the  goods  or  made  his  levy,  the  general 
property  remains  in  the  own^  until  the  sale,  and  a  special  property 
vests  in  the  officer  who  may  deftnd  the  samCj  or  maintain  an  action  for 
its  recovery.^  If  the  property  be  taken  from  his  possession  by  an  action 
of  replevin  and  he  obtains  jud^ecnt  in  the  suit,  he  ha6  a  right  and  it  is 
his  duty  to  prosecute  the  sureties  in  the  replevin  suit  ]  because  the  nn- 
dertakmg  given  by  them  becomes  the  equivalent  fbi*  the  property .• 

§  34.  The  i^keriff  id  not  bound  to  takcl  the  goods  into  his  actual  custo- 


1  Hartsh^tn  V.  IVei,  4  R.  L,  471.  Steihnbodt  ilafadaiichiideliti  ttinnlbg  oh  the 
Long  Island  Sound ;  see  Alvord  v.  Davenport,  43  Vt.,  30. 

'  Howard's  Code  of  N.  Y.,  (  232,  233  and  nxytes  ;  3  R.  8.^  80, 6th  ed. 

'  Davis  v.  Aiimworib)  14  Hew.  Pr.,  346.  In  thistasb  potatoes  were  ordered 
sold  as  perishable  property.  As  to  tke  effect  of  tbe  failure  bf  a  bank  or  trust 
company  holding  a  fund  attached,  see  MeBride  v.  Farmers'  Bank  of  Solein,  99 
Barb.,  476. 

*  Rinchey  v.  Stiyker^  28  N.  Y.,  46. 

»  Thayer  v.  Willct,  5  Bosw.,  344, 357 ;  GiM  V.  OfOror,  6  Bllgh.,  877. 

*  Swezey  v.  Lott,  21 N.  Y.,  481. 
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dy ;  it  would  be  hardly  possible  for  hitn  always  to  do  so.*  He  may  leave 
Ihem  with  the  defendant,  or  with  any  other  person  upon  such  terms  as 
ho  chdoscs  to  make,  being  himself  responsible  for  them.  If  the  property 
levied  upon,  consist  of  live  stock,  be  may  hire  an  agister  to  keep  it  j  if 
it  consist  of  merchandise,  he  may  place  it  in  a  warehouse  for  storage ; 
and  those  contracts  are  perfectly  legal  and  valid.  The  question  now 
arises,  what  rights  do  these  contracts  confer  upon  the  officer's  bailee  t 
lie  was  formerly  regarded  as  the  mere  servant  of  the  officer,  having  no 
such  interest  in  the  property  as  would  enable  him  to  defend  it  against  a 
stranger.'  lie  was  held  responsible  for  the  property  under  his  promise; ' 
and  yet  because  he  had  no  pecuniary  interest  in  it,  the  courts  for  a 
while  denied  him  the  right  to  maintain  an  action  for  its  recovery.*  The 
rule  did  not.  work  well.  It  was  found  that  a  duty  enforced  by  law  must 
have  its  correlative  right ;  that  if  the  law  holds  the  receiptor  responsible 
for  the  property,  it  must  accord  to  him  adequate  means  of  defending  it. 
It  18  therefore,  now  settled  upon  principle  and  authority  that  he  may 
follow  the  property,  and  maintain  an  action  for  its  recovery  against  any 
person  who  takes  it  wrongfully  from  his  possession.^ 

§  35.  The  receiptor  ordinarily  engages  to  keep  and  return  the  goods 
when  called  for  by  the  sherilF.  In  terms  the  contract  binds  him  uncondi- 
tionally 'j  in  substance,  it  binds  him  to  an  honest  and  faithful  performance 
of  his  engagement  as  a  bailee.^  He  does  not  undertake  to  defend  the 
title  to  the  property ;  and  it  is  quite  clear  that  ho  will  be  discharged 
from  his  liability  to  the  officer,  whore  the  attachment  is  dissolved  or  the 
execution  is  s^t  aside.^ 

It  is  conceded  that  the  receiptor  may  bmd  himself  absolutely  to  re- 


^  Smith  T.  Oracr,  42  N.  Y.,  133.  The  sheriff  in  executing  an  attachment  up- 
on the  interest  of  one  member  of  a  firm,  is  bound  to  s^ize  and  safely  keep  the 
property ;  though  he  has  somo  freedom  in  the  choice  of  the  meant  uf  doing  this. 
The  seizure  of  the  property  is  a  duty,  and  it  is  an  official  act.  Cummi.ig  y. 
Crown,  43  N.  Y.,  5i4.  The  firm  property  is  first  liable  for  firm  debts.  40  K.  Y., 
539. 

*  Diilenbcck  ▼.  Jerome,  7  CoWen,  2H  and  cases  there  cit«d ;  and  Lndden  y. 
Leavitt,  9  Mass.,  104. 

•  Lock  wood  V.  Bull,  1  Cow^n,  322. 

^  His  situation  was  Just  like  that  of  any  other  balled  without  hire ;  Faolk- 
ner  v.  Brown,  13  Wend.,  C3. 

B  Miller  V.  Adsit,  IG  Wend.,  333;  Thayer  t.  Hatohinson,  13  Vt.,  504;  the 
xeceiptor  is  more  than  an  agent ;  Terwilliger  T.  Whtoler,  35  Barb.,  6^. 

<  Brown  v.  Cook,  9  John.  B.,  361 ;  Edson  t.  Weston,  7  Cowen,  278. 

"*  Butterfiold  y.  Converse,  10  Caching  (Mass.)^  317 ;  Oraat  ▼.  Lymaxii  4  |Iet*| 
470;  Spragne  v.  Wheetland,  3  Met.,  4UL 
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turn  the  property  or  pay  the  execution.  The  sheriff  who  may  insure  the 
property  against  loss  by  fire,*  has  a  right  to  stipulate  for  an  undertakmg 
that  will  be  sure  to  cover  his  liability.  If  he  insures  the  property,  though 
not  bound  to  do  so,  the  money  realized  in  case  of  a  loss  insured  against, 
will  take  the  place  of  the  property  ]  u  e,,  it  will  belong  to  the  plaintiff  in  the 
execution.  So  if  ho  obtains  a  valid  promise  from  the  receiptor  binding 
him  in  spite  of  all  casualties  or  accident  to  redeliver  the  property  or 
pay  the  amount  due  on  the  execution,  he  is  bound  to  enforce  it ;  the 
judgment  creditor  is  entitled  to  the  benefit  of  the  contract.^  The  en- 
gagement becomes  a  new  security  for  the  payment  of  the  debt,  collect- 
ible in  the  name  of  the  sheriff,^ — a  security  that  may  be  enforced  not- 
withstanding the  property  is  lost  or  destroyed  by  fire.* 

)  36.  General  and  Special  Property,  One  who  has  the  title  to  any 
valuable  thing,  has  what  is  legally  termed  the  general,  or  absolute  prop- 
erty in  it.  There  is  also  what  is  known  in  the  law  as  a  special,  limited 
or  qualified  property.  Absolute  property  in  goods,  draws  after  it  the 
possession  of  them  as  a  construction  of  law,  so  that  if  no  adverse  right 
of  possession  is  shown,  it  is  presumed  to  rest  with  the  owner.*^  A  special 
property  arises  out  of  contract  with  the  owner  for  the  temporary  use  or 
keeping  of  goods,  or  by  the  operation  of  law,  as  already  mentioned  in  the 
case  of  a  levy  by  a  sheriff  on  execution.*  Common  carriers  intrusted 
with  property  for  conveyance,  have  a  qualified  interest  in  it  sufficient  to 
enable  them  to  defend  the  same  against  everybody  except  the  right- 
ful owner.''  This  special  property  in  the  carrier  arises  out  of  the  nature 
and  terms  of  his  contract  to  carry  safely  and  deliver  the  goods  at  the 


>  White  V.  Mftdison,  26  N.  T.,  117. 

'  People  V.  Beeder,  25  N.  Y.,  302 ;  Penobscot  Boom  Co.  v.  Wilklns,  27  Main«^ 
345. 

»  Acker  v.  Burrall,  21  Wend.,  605 ;  8.  C.  23  Wend.,  606. 

*  Cornell  v.  Dakiu,  38  N.  T.,  253, 259.  In  Browning  v.  Hanford,  5  Hill,  583, 
Jndges  Nelson  and  Bronson,  the  minority  of  the  Conrt,  interpreted  tho  promise 
to  redeliver  the  chattels  or  pay  the  execution  as  not  binding  the  receiptor  any 
more  strictly  than  his  legal  duty  binds  the  sheriiF.  A  question  of  evidence  af- 
terwards arose  in  the  same  case,  viz.,  as  to  tho  effect  of  the  sheriff's  retom  as 
evidence  of  a  loss  by  fire ;  7  Hill,  120 ;  in  the  Court  of  Errors  the  decision  held 
the  sheriff's  return  prima  facie  evidence  only  of  his  official  acts.  Two  senators 
held  that  the  receipt  bound  the  receiptor  for  the  goods  unless  they  were  de- 
stroyed through  the  act  of  God  or  tho  public  enemies.  Tho  case  did  not  ne- 
oessanly  involve  that  point ;  and  it  is  impossible  to  ascertain  the  opinion  enter* 
tained  upon  the  question  by  at  least  fourteen  members  of  the  Court. 

»  1  Co  wen's  Trea.,3d  ed.,  320. 

•  Cary  v.  Honghtaling,  1  Hill,  311 ;  Boot  v.  Chandler,  10  Wend.,  110. 

V  7  T.  B.|  12.    Tho  carrier  has  a  right  of  possession  against  the  tort  ftaaoc; 
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place  of  destination ;  and  the  right  of  action  vesting  in  him  accompanies 
the  possession  as  an  instrument  for  their  defence.  A  special  property  is 
likewise  vested  in  the  factor  to  whom  goods  are  consigned  for  sale,  and 
the  right  of  action  accrues  to  him  as  against  third  persons,  even  before 
he  has  acquired  the  actual  possession  of  them.^  Commonly;  it  is  true, 
the  possession  must  accompany  the  special  property  in  order  to  raise  a 
right  of  action  in  the  bailee.'  Indeed,  the  rule  is,  that  in  order  to  give 
the  bailee  a  right  of  action,  he  must  have  both  the  possession  and  a  spe- 
cial property  in  the  goods.^  But  a  possession  under  the  owner,  as  a 
common  bailee,  without  hire,  is  enough  as  against  strangers  and  wrong- 
doers ;  where  the  present  right  of  possession  unites  with  the  right  of  prop- 
erty, either  general  or  special,  an  action  may  be  maintained.^ 

An  action  in  the  nature  of  trover  may  be  maintained  for  the  conver- 
sion of  a  note,  bond  or  draft,  the  same  as  for  the  conversion  of  chattels, 
regard  being  had  to  the  nature  of  the  security.  A  sale  of  a  negotia- 
ble note,  without  title,  is  a  conversion ;  the  same  as  the  sale  of  a 
chattel ;  ^  and  the  plaintiff  may  recover  prima  facie  the  face  of  the 
note  as  damages.*  In  the  action  for  a  bond,  the  plaintiff  need  not  re- 
cite the  instrument,  or  give  its  date  ]  but  he  ought  to  set  it  forth  suffi- 
ciently to  shew  its  nature  and  the  parties  to  it.^  The  situation  of  the 
parties  as  well  as  the  nature  of  the  securities,  is  often  important  in  its 
bearing  upon  the  fact  of  conversion.* 

The  action  of  trover  will  lie  for  the  conversion  of  a  given  package  of 
bank  bills  or  a  bag  of  coin ;  and  it  will  lie  for  the  conversion  of  money, 
where  the  amount  is  definitely  ascertained,  without  specific  identifica- 
tion of  the  coins  or  bills.*  No  closer  identification  is  required  than 
that  which  the  law  calls  for  in  an  action  for  grain  or  goods.^* 

§  37.  A  mere  depositary  or  gratuitous  bailee  is  said  to  have  a  special 
property  in  the  goods  entrusted  to  him ;  and  it  is  conceded  he  may 
maintain  an  action  to  recover  their  value  against  any  stranger  who  con- 
certs the  property,  'or  through  whose  negligence  it  is  lost  or  injured. 


*  Smith  T.  James,  7  Cow.  Bep.,.  328,  and  the  cases  there  cited. 
^  4  East,  214. 

*  Fanlkner  v.  Brown,  13  Wend.,  63. 
^  Satton  v.  Back,  2  Tnnnt.,  309. 

*  Kcntgen  v.  Parks,  2  Sand.,  60 ;  Eveiett  v.  Coffin,  6  Wend.,  603 ;  Murray 
Burling,  10  John.  R.,  172. 

«  Decker  v.  Mathews,  5  Sand.,  439 ;  S.  C.  12  N.  Y.,  313. 

^  Pieison  v.  Townsend,  2  Hill,  550 ;  Clowes  v.  Hawley,  12  John.,  484 

*  Gonld  V.  Ck)uld,  35  Barb.,  270;  Smith  v.  Maine,  25  Barb.,  33. 

*  Graves  v.  Dudley,  20  N.  Y.,  76 ;  Gordon  .v.  Hostetter,  37  N.  Y.,  99. 
10  Eimberly  y.  Patchin,  19  N.  Y.,  330. 
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Ho  need  not  have  any  real  or  bepefioial  interest  in  the  goods ;  his  law- 
ful possession  as  a  bailee  and  his  liability  on  the  implied  contract  for 
safe  keeping,  give  him  a  right  of  action.^  The  finder  of  a  chattel  acquires 
no  right  of  property  in  it  as  against  the  rightful  owner,  and  yet  the  law 
enables  him  to  defend  it  against  everybody  else  by  an  action  of  trover; 
it  assumes  that  he  has  a  special  limited  or  qualified  property  in  it,  valid 
against  all  the  world  except  the  owner.'  The  receiptor  to  the  sheriff  has 
no  direct  actual  interest  in  the  goods ;  he  has  the  possession  of  the  goods, 
and  he  has  contracted  to  redeliver  them ;  his  possession  and  his  liability 
together  enable  him  to  recover  against  a  wrong-doer  who  injures  or  takes 
the  property  from  him  without  right.' 

It  is  clear  then  that  a  bailee  of  goods,  a  depositary  without  having 
any  beneficial  interest  in  the  goods  themselves,  does  have  such  a  pos- 
sessory interest  in  them  as  will  enable  him  to  defend  them  by  an  action 
at  law-^  It  follows  that  every  bailee  of  goods  must  have  the  same 
right. 

A  naked  prior  possession  of  chattels,  where  nothing  else  appears  to 
qualify  its  character,  is  enough  to  establish  a  right  of  action  in  the 
plaintiff,  and  put  the  defendant  upon  shewing  by  what  title  he  claims  to 
hold  them.  This  is  upon  the  principle  that  possession,  until  the  contrary 
appears,  is  evidence  of  title  which  must  prevail,  until  it  is  overcome  by 
testimony.* 

The  plaintiff  having  a  special  property  in  the  goods,  may  recover 
their  full  value  against  one  who  wrongfully  takes  them  from  his  posses- 
sion 5®  or  against  one  by  whose  negligence  they  are  injured  or  lost.^ 

§  38.  The  general  owner  of  goods,  having  a  present  right  of  posses- 
sion, may  also  maintain  eitner  trespass  or  trover  against  a  stranger  for 
an  injury  or  conversion  of  the  property .•    The  action  may  be  brought 

^  Faulkner  v.  Brown,  13  Wend.,  63.  The  plaintiff  was  the  depoeitary  of  a  roll 
of  leather,  which  was  stolen  and  afterwards  sold  to  the  defendant.  Moran  t. 
Portland,  35  Maine,  55;  plaintiff  iu  this  case  sued  as  the  depositary  of  a  carpet 
bag.  Kellogg  v.  Sweeney,  1  Lansing,  307 ;  S.  C.  46  N.  Y.,  291 ;  the  guest  at  an 
inn  sued  the  landlord  for  the  value  of  a  bag  of  g^Id  coin,  the  podsession  of  which 
ho  held  as  a  mere  mandatary. 

*  Armory  v.  Belamirie,  1  Stra.,  505 ;  3  Salk.,  3^ 

*  Miller  v.  Adsit,  16  Wend.,  335 ;  Thayer  v.  Hutchinson,  13  Vermont,  504. 

*  Booth  V.  Wilson,  1  Barn.  4^  Aid.,  59;  Howorthv.  Tollemache^  5  Scott  K. 
B.,  332. 

'  Duncan  v.  Spear,  11  Wend.,  54 ;  Fish  v.  Scutt,  21  Barb.,  333. 
^  Alt  v.  Weldenberg,  6  Bosw.,  176;  Kissam  y.  Boberts,  id.,  154 ;  Clark  T. 
Pinney,  7  Cowen,  681,  note  a. 

^  Kellogg  y.  Sweeney,  46  N.  Y.,  291 ;  S.  C,  1  Lanaingy  397. 
>  Thorp  y.  Bneling,  11  John.  B.,2d5. 
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by  the  bailee  or  by  the  gonesal  owner  3  the  right  to  sue  is  indispensable 
to  enable  each  to  protect  his  particular  interest ;  and  a  judgment  in  an 
action  by  the  general  owner,  will  b^^r  an  action  by  the  bailee.^ 

§  39.  With  us  the  form  of  the  action  is  not  now  material.  Under 
the  common  law  practice  the  general  owner  of  goods  bailed  without  re- 
ward, as  in  the  case  of  a  gratuitous  loan  or  deposit  or  mandate,  may 
maintain  tlie  action  of  trespass  againpt  a  third  party  for  taking  them^  be- 
cause he  has  the  constructive  possessipn,  or  the  right  to  reduce  the 
goods  to  his  actual  possession  at  any  time }  ^  and  he  cannot  maintain 
that  action  for  his  goods,  bailed  for  hire  on  a  definite  term  which  is  yet 
unexpired.^  So  also  the  gener2),l  owner  of  goods  in  the  hands  of  a  gratu- 
itous bailee,  has  a  present  right  of  possession  sufficient  to  enable  him 
to  maintain  the  action  of  trover  against  a  stranger.  In  both  these  com- 
mon law  actions,  the  plaintifif  must  have  a  property  in  the  goods  and 
constructive  possession,  i.  e.,  a  present  right  of  possession/ 

These  rules  of  procedure,  though  they  appear  on  a  first  reading  im- 
portant only  to  insure  a  right  choice  of  the  action  to  be  brought,  do  re- 
ally show  the  t>rue  relation  existing  between  the  bailor  and  bailee.  They 
assume  that  a  gratuitous  bailee  for  an  indefinite  time,  has  no  right  or 
interest  in  the  goods  which  be  can  assert  against  his  bailor ;  that  he  is 
lawfully  in  possession  and  has  such  a  right  or  interest  in  the  goods 
against  every  one  else.  It  follows  that  he  is  not  liable  to  an  action  for 
the  goods  by  the  owner  or  by  the  bailor,  until  after  a  demand  and  re- 
fusal.^ A  borrower  for  an  indefinite  time,  is  not  liable  to  an  ^tion  until 
after  a  demand;'  unless  it  appears  that  he  has  delivered  it  to  another 
party  without  authority ; '  or  misappropriated  it  in  bad  faith.^ 

§  40.  It  Iq  necessary  to  fix  the  date  when  an  action  may  be  brought 
against  a  gratuitous  bailee,  in  order  to  ascertain  the  time  when  the  stat* 

1  Greene  v.  Clarke,  12  N.  Y.,  343  ;  N.  J,  Steam  Nav.  Co.  v.  The  MerchantB* 
Bank,  6  How.  U.  8.  R.,  344. 

«  Oraer  v^.  Storms,  9  Cowen,  687  ;  Ely  v.  Ehle,  3  N.  Y.,  506. 

»  Putnam  v.  Wyley,  8  John.  R.,  432. 

^  Gordon  y.  Harper,  7  Darnford  &  Eaat,  9 ;  Nichols  v.  Bastard,  2  Cromp. 
M.  A.  R09.,  659 ;  Bloxam  y.  Sanders,  4  Bam.  d&  Cress.,  941 ;  Fergn^'on  y.  Christall, 
5  Bing.,  305.  It  does  not  follow  that  the  general  owner  of  goods,  let  on  hire  for 
a  term,  is  without  a  remedy  fur  an  injury  to  his  reversionary  interest ;  he 
baa  an  action  on  the  case  therefor.  Hears  v.  London  &  S.  Western  R. 
Co.,  11.  Com.  Bench  N.  8.,  850,  854 ;  31  N.  Y.,  210. 

*  Brown  y.  Cook,  9  John.  R.,  361 ;  Phelps  y.  Bostwick,  22  Barb.,  314;  Beards- 
lee  v.  Richardson,  11  Wend.,  25 ;  Ross  v.  Clark,  27  Mo.,  549. 

«  Gilbert  t.  Man.  I.  Mannf.  Co.,  11  Wend.,  625. 
'  Esmay  y.  Fanning,  9  Barb.,  176. 

*  Pratt  y.  Bogardns,  49  Barb.,  89,  95.  It  has  been  held  that  a  fnilnre  to 
return  within  the  time  Ipoitcd  is  a  Gouyezsion:  Clapp  v.  Nelson,  12  Texas,  370. 


40  LAW  OF  BAILMENTS. 

ute  of  limitations  will  begin  to  run  against  the  action.  The  depositary 
of  goods  holds  them  in  trost,  subject  to  the  owner's  order ;  ^  he  is  not  in 
fault,  and  therefore;  no  action  lies  against  him  until,  being  called  upon 
for  the  goods,  he  refuses  to  delirer  them.  The  same  rule  applies  to  a 
deposit  of  money  on  call ;  the  depositary  is  not  liable  to  an  action  until 
a  demand  is  made  therefor  and  the  money  refused.  The  situation  is  tlie 
same  as  it  is  where  a  man  deposits  money  in  a  bank  payable  to  his 
order  or  on  his  check.  A  suit  cannot  be  brought  until  after  a  refusal  to 
pay  on  the  usual  demand ;  and  the  statute  does  not  run  untQ  the  action 
accrues.^ 

§  41.  Where  money  is  deposited  in  a  bank  in  the  ordinary  course  of 
business,  it  does  not  raise  a  contract  of  bailment.  The  transaction 
amounts  to  a  loan  without  interest,  and  creates  the  relation  of  debtor  and 
creditor  j  the  bank  receives  the  money  and  undertakes  to  repay  the  same 
on  demand  at  all  events.  The  fund  is  mingled  with  other  moneys  and 
becomes  an  absolute  debt  due  from  the  bank,  for  which  it  is  liable  even 
though  the  money  be  lost  without  any  fault  on  its  part.  It  is  called  a 
deposit  I  but  this  word  is  now  used  to  describe  the  formal  act  of  delivery 
to  the  bank,  and  does  not  declare  the  nature  and  effect  of  the  transac- 
tion.' A  deposit  in  a  savings  bank  has  the  same  effect  as  an  ordinary 
deposit  in  other  banks.  The  depositor  transfers  his  money,  and  takes 
back  a  promise  of  repayment  with  interest  from  the  bank,  a  chose  in 
action.^ 

There  is  nothing  in  its  nature  to  prevent  a  bailment  of  money.  If 
a  parcel  of  bank  bills  or  a  bag  of  coin  be  deposited  with  a  bank  or  with 
any  other  person,  on  a  promise  to  redeliver  the  specific  bills  or  coin,  the 
transaction  creates  a  bailment ;  the  title  does  not  pass.*^  It  may  be,  it 
is  often  difficult  to  trace  money,  either  in  bills  or  coin ;  being  identified, 
the  title  will  be  protected  the  same  as  the  title  to  goods."  It  is  prop- 
erty which  may  be  levied  upon  by  a  sheriff,  or  delivered  on  a  contract 


»  Ball  v.  Liney,  48  N.  Y.,  6 ;  Wiukley  v.  Faye,  33  N.  H.,  171. 
«Payue  v.  Gardiner,  29  N.  Y.,  146;  8.  C.  39  Barb.,  634;   Downes  v.  The 
PboBDix  Bank  of  Chadestowu,  6  Hill,  297. 

•  Commercial  Bank  of  Albany  v.  Hughes,  17  Wend.,  94, 100 ;  Carroll  t.  Cone, 
40  Barb.,  220 ;  Dy kers  v.  The  Leather  Manuf.  Bank,  11  Paige's  Ch.,  612 ;  Marsh 
V.  Oneida  Central  Bank,  34  Barb.,  299. 

*  Lund  v.  The  Seamen's  Bank,  37  Barb.,  129  ;  Chapman  v.  White,  6  N.  Y.' 
412,  417  ;  Warhus  v.  Bowery  Savings  Bank,  21  N.  Y.,  543. 

»  Graves  v.  Dudley,  20  N.  Y.,  76,  80 ;  37  N.  Y.,  99,  103;  Draycott  v.  Piot, 
Cioke's  Eliz.,  818,  841. 

<  Tradesman's  Bank  v.  Merritt,  1  Paige,  302;  Mechanics'  Bank  v.  Levy,  3 
Paige,  606;  McBride  v.  The  FarmeiB'  Bank,  26  N.  Y.,  450, 456. 
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of  baflment.^  The  deposit  of  money  on  interest  or  for  use,  is  not  a 
bailment ;  it  is  intended  to  pass  the  title ;  it  creates  a  debt.  It  is  how- 
ever in  the  nature  of  a  deposit,  payable  when  called  for ;  so  payable 
by  the  terms  and  substance  of  the  contract.'  On  this  account  a  de- 
posit is  distinguished  from  a  loan  of  money ;  the  statute  of  limitations 
begins  to  run  against  a  suit  on  a  note,  payable  on  demand,  from  its  date, 
no  actual  demand  being  necessary.'  In  the  case  of  a  deposit,  the  statute 
runs  from  the  time  when  a  suit  may  be  brought  against  the  depositary, 
namely,  from  the  time  of  the  demand  and  refusal. 

§  42.  Where  the  depositary  converts  the  goods,  the  owner's  action 
for  the  conversion  accrues  at  once,  and  the  statute  begins  to  run  from 
that  time;  a  subsequent  demand  and  refusal  will  not  create  a  new 
starting  point;  or  what  is  the  same  thing,  in  effect,  a  new  cause  of  ac- 
tion.^ A  refusal  to  deliver  on  demand,  made  after  a  sale  or  other  dis- 
position of  the  goods,  does  not  show  a  conversion  of  the  property ;  the 
refusal  is  evidence  of  a  conversion,  and  sometimes  equivalent  to  the  act 
itself.  At  all  'events,  the  depositary  is  entitled  to  fair  play  and  a  rea- 
sonable opportunity  to  ascertain  the  claimant's  right  of  property.^  An 
unqualilEied  refusal  or  an  attempt  to  set  up  title  in  a  third  party,  is  a 
conversion  ]*  as  where  the  bailee  gives  a  receipt  to  a  third  party  for  the 
goods  and  agrees  to  hold  them  to  his  order.*^  But  a  wrongful  act  is  not 
to  be  presumed,  even  in  favor  of  a  long  continued  possession. 

A  conversion  may  be  waived  by  the  owner  of  the  goods,  so  as  to  pre- 
elude  him  from  bringing  an  action  therefor ;'  but  the  wrong-doer  does 
not  relieve  himself  from  liability  by  an  offer  to  restore  or  replace  the 
goods,  after  an  act  of  conversion.* 


>  McBride  y.  Tho  Farmeia^  Bank  of  Salem,  i8  Barb.,  476 ;  Thatcher  v.  Bank 
of  8tato  of  N.  Y.,  5  Sand.,  121. 

*  The  Kingston  Bank  v.  Gay,  19  Barb.,  459 ;  Adorns  v.  Orange  Co.  Bank,  17 
Wend.,  513,  515;  Lnnd  v.  Tho  Seamen's  Bank  for  Savings,  37  Barb.,  129. 

»  Howland  v.  Edmonds,  24  N.  Y.,  307  ;  Wheeler  v.  Warner,  47  N.  Y.,  519 ;  see 
MeTTitt  v.  Todd,  23  N.  Y.,  28;  and  Herrick  v.  Woolverton,  41  N.  Y.,  581,  591,  596. 

*  Granger  v.  George,  5  Bam.  &,  Cress.,  149 ;  Eelsey  v.  Griswold,  6  Barb.,  436 ; 
Brace  v.  Tilson,  25  N.  Y.,  194. 

'  Carroll  v.  Mix,  51  Barb.,  212 ;  Ball  v.  liney,  48  N.  Y.,  6;  McEntee  v.  K.  Y. 
&  Co.,  45  N.  Y.,  34. 

*  Rogers  v.  Weir,  34  N.  Y. ,  463. 

»  Holbrook  v.  Wight,  24  Wend.,  169. 

*  Stewart  t.  Drake,  46  N.  Y.,  449. 

*  Llvermore  y.  Northmp,  44  N.  Y.,  107;  Anthony  v.  Comstook,  1  H.  I.,  454 ; 
Wood  V.  Fales,  24  Penn.  St.,  246 ;  Brewster  v.  Silliman,  38  N.  Y.,  423.  New  York 
City  y.  Lent,  51  Barb.,  19;  property  peculiar;  an  autograph  letter  of  Gteo. 
WoaUington. 
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§  48.  Sale  qf  lAdbUity.  A  gratuitous  bailee  is  bound  to  take  reason- 
able care  of  the  goods  entrusted  to  him  ]  the  same  or  as  much  care  as 
ho  takes  of  his  own  property  of  a  like  kind )  such  care  as  the  circum- 
st-ances  and  the  nature  of  the  property  naturally  call  for.^  The  sanio 
rule  applies  to  the  depositaiy  and  to  the  mandatary ;  the  depositary 
receives  the  goods  to  keep  gratuitously,  until  the  owner  requires  them  ] 
•and  the  mandatary  receives  them  to  carry  and  deliver  or  to  perform  some 
act  in  relation  to  them,  without  recompense ;  in  each  case  the  bailoB 
assumes  an  office  of  friendship  and  good  will,  and  is  bound  merely  to 
use  a  slight  degree  of  diligence.  In  other  words,  he  is  only  liable  for 
a  loss  or  injury  to  the  goods  resulting  from  his  gross  negligence ;  or 
which  is  the  same  thing,  from  his  omission  to  use  slight  diligence.  For 
in  the  legal  sense,  a  failure  to  use  slight  diligence  or  that  care  whick 
every  man  of  common  sense  however  inattentive  takes  of  his  own 
goods,  is  considered  gross  negligence;^  these  terms  being  used  intor- 
chaageably  as  practically  equivalent  to  each  other. 

Under  the  rule  as  it  is  usually  stated,  the  depositary  of  goods,  re- 
ceiving them  gratuitously,  without  qpy  agreement  to  keep  them  safely 
or  take  any  special  care  of  them,  is  not  responsible  for  their  injury  or 
loss  unless  it  happens  through  his  gross  neglect  or  fraud.' 

§  44.  It  is  manifest  that  the  care  required  must  be  such  as  th^ 
circumstances  and  the  nature  of  the  property  demand  ]  that  is  to  say,  in 
applying  the  general  rule,  respect  must  be  had  to  the  situation  of  the 
parties  and  to  the  particular  kind  or  character  of  the  property  which  is 
the  subject  of  the  bailment.  One  who  receives  a  picture,  a  cartoon  for 
example,  is  bound  to  have  a  care  that  it  be  not  placed  in  an  exposed 
situation,  as  against  a  damp  wall  ]  ^  and  one  who  receives  money  on  depa<<- 
it  must  use  a  degree  of  diligence  and  attention  adequate  to  the  perform- 
ance of  the  trust.*  A  delivery  of  money  to  invest  without  compensation, 
would  fall  within  the  definition  of  a  naked  bailment,  and  it  would  cer- 


'  Coggs  V.  Bernard,  2  Ld.  Baym.,  909  ;  Foster  v.  Tho  Eqsex  Bank,  17  ICaaa., 
479. 

<  Tompkins  v.  Saltmarsb,  14  Serg.  &,  EUwle,  275 ;  Dougherty  v.  Posegate,  3 
Clarke,  Iowa,  88  ;  Jones  on  Bailm.,  112. 

>  McKay  v.  Hamlin,  40  Miss.,  472 ;  Gnlladge  v.  Howard,  23  Ark.,  61 ;  Spooner 
Y.  Mat  toon,  40  Vt.,  300 ;  Persch  v.  Qniggle,  57  Penn.  St.,  247 ;  Johnson  v. 
Keynolds,  3  Kansas,  257 ;  Hills  v.  Daniels,  15  La.  An.,  280 ;  Newhall  v.  Paige,  10 
Gray,  3GG ;  Dougherty  v.  Posegate,  3  Clarke,  Iowa,  88 ;  CoowoU  v.  Smith,  8  Ind., 
530;  Edsou  v.  Weston,  7  Cowen,  278. 

*  Mytton  V.  Cock,  2  Str.,  1099. 

^  Jenkins  T.  Matlow,  I  Sneed  (Tenn.),  248 ;  and  Tracy  v.  Wood,  1  MasoBt 
132. 
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tainly  create  a  trost  whioh  would  call  for  a  higb  degree  of  pmdence 
and  good  sense  in  its  execution ;  the  mandfitary  would  |»robably  be  held 
bound  by  the  rule  applicable  to  <>n  ordinary  trustee.^ 

The  nature  and  value  of  the  deppsit  and  the  circumstances  attending 
the  bailment,  naturally  fix  the  attention  of  the  bailee,  and  as  naturally 
indicate  the  precautions  to  be  taken  for  the  safety  of  the  prq>erty.  A 
soldier  in  camp  receiving  money  from  his  firi^d  for  safe  keeping,  will 
spontaneously  keep  and  carry  it  with  a  care  to  prevent  its  being  lost  or 
stolen;^  the  bailee  will  do  the  same  thiug  passing  through  the  crowded 
streets  of  a  city ;  *  or  in  any  casual  crowd,  so  apt  to  be  infested  and  plun- 
dered by  well  dressed  thieves/  Now  the  law  requires  from  the  bailea 
just  these  natural  precautions,  dictated  by  the  situation  and  circumstances 
of  the  bailment :  and  in  applying  the  established  rule  of  liability,  it  is 
the  province  of  the  Court  in  each  case  to  remark  upon  and  give  due 
weight  to  the  circumstances  of  time,  place  and  danger  attending  the  loss«^ 
The  reason  of  the  situation  materially  affects  the  rule  of  law ;  it  gives 
rise  to  the  rule,  and  it  presides  over  its  enforcement. 

§  45.  The  depositary  must  act  with  perfect  fairness,  dealing  with  his 
friend's  goods  as  he  does  with  his  own.  Ordinarily  this  is  the  true  meas- 
ure of  his  duty.  The  owner  deposits  a  box  containing  gold  and  nego- 
tiable securities  in  a  bank,  locked  in  the  usual  maimer,  and  the  bank 
places  it  in  its  vault  where  it  keeps  its  own  coin  and  securities,  without 


^  King  V.  Talbot,  50  Barb.,  453,  482 ;  8.  C,  40  K.  T.,  76, 86.    A  trastee  mnst 
invest  on  boud  and  inorfgage  or  in  government  fnnds. 

*  Spooner  v.  Mattoon,  40  Verm.  K.,  300. 

*  The  Beudsberg,  6  Rob.,  141, 155. 

*  Graves  v.  Ticknor,  6  N.  H.,  537;  Kelson  v.  Mclntosfa,  1  Stackle  N.  P.,  ISa 
'  Whitney  and  wife  v.  Lee,  8  Metcalf,  91.    A  promissory  note  was  delivered 

to  a  bailee  '<  to  secure  and  take  care  of  it ;"  held  without  explanation  that 
this  was  a  bailment  merely  for  safe  keeping,  and  that  the  bailee  was  liable  only 
for  fraud  or  gross  negligence.  Ch.  J.  Shaw :  **  The  law  has  endeavored  to 
make  a  distinction  in  the  degrees  of  care  and  diligence  to  which  different  bail- 
ees are  bound:  distinguishing  between  gross  negligence,  ordinary  negligence, 
and  slight  negligence :  though  it  is  often  di/Bcult  to  mark  the  line  where  the 
one  ends  and  the  other  begins.  And  it  must  be  often  left  to  the  jury,  upon 
the  nature  of  the  subject  matter  and  the  particular  circumstances  of  each  case, 
with  suitable  remarks  by  the  judge,  to  say  whether  the  particular  case  is  with- 
in the  one  or  the  other.  Subject  to  these  remarks  upon  the  application  of 
these  distinctions,  we  think  it  well  settled,  that  a  bailee  for  safe  keeping, 
without  reward,  is  not  responsible  for  the  article  deposited,  without  proof  that 
the  loss  was  occasioned  by  bad  faith  or  gross  negligence.  This  rule  was  settled 
on  great  consideiation,  and  after  full  deliberation^  in  Foster  v.  Essex  Bank,  17 
Mass.,  479.'' 
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compensation ;  heife  we  have  a  naked  bailment^  and  the  bailee  is  not 
liable  for  a  loss  by  theft  or  by  the  fraud  of  its  agents  or  servants  j  it  is 
not  liable  because  it  has  exercised  the  same  care  of  the  parcel  received 
on  deposit  as  it  took  of  its  own  property  of  the  same  kind.^  The  de- 
positor understands  beforehand  the  circumstances  of  danger  and  safety 
which  invest  the  vaults  of  the  bank;  and  he  cannot  reasonably  demand 
any  new  precautions  for  the  safety  of  his  property.* 

§  4G.  The  rule  cannot  be  stated  with  much  precision.  Grood  faith 
requires  of  the  depositary  that  he  shall  take  the  same  care  of  the  goods 
which  he  receives  on  deposit,  as  he  does  of  his  own ;  and  the  law  exacts 
from  him  at  least  this  measure  of  diligence.  At  the  same  time,  it  can- 
not be  affirmed  that  this  is  the  limit  of  his  liability ;  because  he  is  an- 
swerable for  a  loss  that  happens  through  his  gross  neglect,  and  he  cannot 
excuse  himself  by  showing  that  he  has  been  equally  negligent  in  the 
care  of  his  own  property.' 

§  47.  It  has  been  argued  that  gross  negligence  by  the  bailee  in  the 
care  of  goods,  is  evidence  of  fraud,  and  equivalent  to  it  in  its  effect  up- 
on the  contract.  If  by  this  we  are  to  understand  that  the  bailee  is  lia- 
ble for  the  goods  lost  or  destroyed  through  either  his  bad  faith  or  gross 
negligence,  the  proposition  must  be  accepted  as  good  law :  but  if  we 
are  to  understand  by  it  that  gross  neglect  is  the  same  thing  as  a  viola- 
tion of  good  faith,  the  doctrine  cannot  be  maintained.    In  a  moral  sense 


^  Foster  v.  Essex  Bank,  17  Mass.,  479 ;  Smith  v.  First  National  Bank  of  West- 
field,  99  Mass.,  605 ;  U.  S.  bonds  were  enclosed  in  an  envelope  and  deposited 
with  the  hank  in  its  vault  in  the  nsnal  way  for  safe  keeping ;  not  being  restored 
on  demand,  held  that  defendant  was  liable  only  for  want  of  ordinary  care,  or  for 
gross  negligence :  liable  for  the  negligence  of  its  officers  or  servants,  bat  not 
liable  for  their  theft.  Maury  and  Osborn  v.  Coyle,  34  Md.,  235, 247 ;  Lancaster 
Co.  National  Bank  y.  Smith,  G2  Pa.  St,  47. 

*  Our  safety  deposit  companies  are  organized  for  the  purpose  of  insuring  to 
the  owner  a  greater  degree  of  safety.  The  rule  of  law  is  held  the  same  in  sev- 
eral States :  Griffith  v.  Zipperwick,  28  Ohio  St.,  ;  Scott  v.  Bank  of  Cherry 
Valley,  72  Penn.  St.,  471, 476;  First  National  Bk.  of  C.  v.  Graham,  79  Penn.  St., 
106 ;  19  Amer.  R.,  122, 181.  The  act  of  receiving  such  security  for  safe  keeping, 
can  hanlly  be  considered  unauthorized  when  it  is  done  habitually,  with  the 
privity  and  knowledge  of  the  directors  and  officers  of  the  bank ;  First  Nat. 
Bank  of  C.  t.  Graham,  4  W.  N.  Cas.,  205.  The  right  to  make  the  contract  and 
the  rule  of  liability  are  fully  discussed  in  First  National  Bank  v.  Ocean  Nat 
Bank,  CO  N.  Y.,  278,  where  the  repent  authorities  are  cited ;  and  Wiley  v.  First 
Nat.  Bank,  Vt. 

'  Tracy  v.  Wood,  3  Mason,  132 ;  Doorman  y.  Jenkins,  2  Adol.  &  Ellis,  256 ; 
Booth  V.  Wilson,  1  Bam.  <&  Aid.,  59 ;  Bivara  v.  Ghio,  3  £.  D.  Smith,  264 ;  Mur- 
ray V.  Chirke,  2  Daly,  102. 
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gross  negligence  by  the  bailee  bears  a  near  resemblance  to  bad  faith, 
because  his  express  or  implied  engagement  binds  him  to  a  faithful  keep- 
ing of  the  property ;  he  has  assumed  an  active  duty,  he  is  bound  to  take 
oare  of  the  property.  And  a  failure  to  do  so,  evinces  a  want  of  good 
faith,  or  faithfulness  in  the  discharge  of  duty.^ 

Under  the  Roman  or  civil  law  gross  neglect  was  treated  as  equiva- 
lent to  fraud ;  but  the  common  law,  under  which  different  branches  of 
the  same  tribunal  pass,  one  upon  the  principle,  and  the  other  upon  the 
oonclusions  of  fact  to  be  drawn  from  the  evidence  in  the  case,  does  not 
pronounce  absolutely  upon  a  question  which  must  be  solved  by  infer- 
ences.^ It  does  not  assume  to  declare  what  shall  be  taken  as  conclusive 
evidence  of  fraud;  in  other  words,  it  does  not  undertake  to  anticipate 
and  provide  against  fraud  by  any  specific  form  of  proof.  It  assumes 
rather  that  the  fertility  of  human  invention  is  too  great,  and  the  fraudu- 
lent devices  and  schemes  of  men  too  complex,  to  be  classified ;  it  there- 
fore leaves  the  question  of  fraud  to  be  solved  in  each  case  as  one  of  fact.' 

§  48.  It  was  at  one  time  held  tliat  the  delivery  of  goods  to  be  safely 
kept,  does  not  create  any  greater  liability  than  a  simple  deposit  without 
any  stipulation ;  on  the  authority  of  Lord  Coke  that  to  keep  and  to  keep 
safely,  are  one  and  the  sam?  thing.  The  modem  doctrine  does  not  sup- 
port the  rule ;  it  allows  the  bailee  to  lessen  or  enlarge  his  liability  by 
contract.^  In  a  common  carrier's  contract,  a  stipulation  to  carry  and 
deliver  "safely  and  securely''  does  not  enlarge  his  liability  j*  in  a  de- 
positary's contract  the  engagement  to  keep  safely  increases  his  obligation, 
though  it  can  hardly  be  held  to  bind  him  absolutely  for  the  safety  of 
the  goods.  It  bmds  him  according  to  its  terms,  giving  to  these  a  fair 
and  reasonable  interpretation.* 

The  implied  contract  for  the  safe  keeping  of  the  goods  by  the  depos- 
itary, does  not  render  him  liable  for  a  loss  of  them  by  fire,  theft  or  rob- 


>  Jones  on  Bailm.,  46  and  120 ;  17  Mafis.,  479. 

«  Tudor  ».  Lewis,  3  Met.  Ky.,  378. 

'  Chesterfield  r.  Jansen,  2  Ves.,  Sen.,  155;  Mortlock  o.  Bailer,  10  Yes.,  306; 
Frand  is  of  the  nature  of  crime,  and  must  be  afiirmatively  proved.  Ward  v. 
Center,  3  John.  B.,  271,  2dl.  Fraud  is  not  treated  exactly  the  same  in  equity 
as  at  common  law.    Willard's  Eq.,  145, 147. 

*  Coggs  V.  Bernard,  2  Ld.  Raym.,  909.— 915 ;  Alexander  y.  Greene,  3  Hill,  9 
8.  C.  7  Hill,  533 ;  UN.  Y.,  485,  491. 

'  Austin  V.  Manchester  &.  C.  Railway,  5  Eng.  Law  &  Eq.,  329 ;  CoUett  T. 
The  London  &.  N.  Railway  Co.,  6  Eng.  L.  &  Eq.,  305 ;  Shaw  v.  York  &  N.  M. 
Railway  Co.,  13  Q.  B.,  347 ;  Ross  t.  Hill,  2  Man.  0.  <&  Scott,  877. 

«2  Bl.  Conmi.,.4522  Ames  y.  Belden,  17  Barb.,  513;  Hyland  v.  Paul,  33 
Barb.,  34L 


46  LAW  OF  BAILKEirrS. 

bery;  unless  he  has  exposed  them  to  such  loss  by  his  gross  negligence.^ 
Even  a  bailee  for  hire  is  not  liable  for  losses  of  tiiis  nature ;  he  does  not 
assume  the  risk  of  the  misconduct  or  tortious  acts  of  third  parties.* 
Hence  the  owner  and  not  the  bailee  bears  the  risk  of  loss  from  such  ex- 
traneous causes. 

§  40.  Where  a  sealed  package  containing  securities  or  a  box  con- 
taining valuables,  and  locked,  is  delivered  to  a  depositary  to  keep  with- 
out any  information  as  to  their  contents,  it  is  his  duty  to  preserve  them 
with  reasonable  care;  such  care  as  prudent  men  usually  take  of  property 
locked  or  sealed  up  in  that  way.  He  would  not  be  required  to  assume 
that  the  package  contained  bank  bills  or  negotiable  notes,  or  that  the 
box  contained  jewels,  nor  to  keep  the  articles  with  the  care  with  which 
he  would  guard  that  kind  of  property.  lie  would  have  a  right  to  assume 
that  the  box  or  package  contained  no  greater  value  than  is  ordinarily 
enclosed  in  that  manner  ]  because  no  bailee  can  be  drawn  by  artifice  in- 
to a  responsibility,  greater  than  ho  intended  to  assume.' 

§  50.  The  situation  and  circumstances  may  be  shown  as  bearing  upon 
the  depositary's  liability:^  can  his  individual  character  also  be  made  the 
subject  of  judicial  investigation  t  The  manner  in  which  his  liability  is 
usually  stated,  assumes  that  it  is  material.  Kent  says,  "  such  a  bailee 
who  receives  goods  to  keep  gratiSj  is  under  the  least  responsibility  of  any 
species  of  trustee.  If  he  keep  the  goods  as  he  keeps  his  own,  though  he 
keeps  his  own  negligently,  he  is  not  answerable  for  them  ]  for  the  keep- 
ing of  them  as  he  keeps  his  own  is  an  argument  of  liis  honesty .''    Again 


^  Hylstxd  y.  Fatil,  33  Barb.,  Stil ;  Sonthcote's  case,  4  Co.  Rep.,  83,  84 ;  Bonoin's 
case,  Fitz.  Albridge.  Detiiine,  59 ;  Coggs  v.  Bernard,  snpra ;  Foster  v.  Etfaez 
Bank,  supra;  Finacue  v.  Small,  1  £sp.  K.  P.,  315;  Schmidt  v.  Blood,  9  Wend., 
208 ;  Monteith  v.  Bissell,  Wright,  411. 

«  Etvirig  V.  French,  1  Blackford's  (Ind.)  E.,  353;  Norton  v.  Woodruff,  2  N. 
Y.,  153.  Under  an  express  contract  to  keep  safely,  the  bailee  could  hardly  be 
bound  to  insure  the  owner  against  such  casualties.  See  Worth  v.  Edmonds,  52 
Barb.,  40 ;  but  he  might  be  liable  for  loss  by  negligence ;  Webb  v.  E.  W.  &  O. 
E.  E.  Co.,  49  N.  Y.,  420 ;  and  has  the  right  to  iilcur  the  necessary  expenses  to 
ipBute  the  safety  of  the  pro])erty ;  Ilartcr  v.  Blanchard,  64  I^arb.,  €17. 

'  Bonoin's  case,  Fitz.  Abr.  Detinue,  59 ;  Part  IV.  Coke  E.,  83  ft,  84  a.  A  com- 
mon carrier  cannot  be  entrapped  by  the  artifice  of  packing,  into  liability  for  veiy 
Taloable  articles  under  the  gnise  of  coarse  and  inexpensive  goods.  Warner  v'. 
Western  T.  Co.,  5  Eobt.,  4D0 ;  Orange  Co.  Bank  v.  Brown,  9  Wend.,  85, 116.  In 
one  sense  the  depositor  of  the  box  of  securities  does  not  intrust  the  securities 
Vith  the  depositary ;  delivered  to  a  banker  they  do  not  become  subject  to  hit 
lien ;  Btandao  v.  Barrett,  12  Clark  Sl  Finnctly,  787. 

«  Enowles  v.  Atlantic  &  St  L.  E.  fi.,  38  Maine,  55 ;  Barry  v.  Marix,  16  Ia 
E.,248. 
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he  says, ''  if  the  depositary  be  an  mtelligent;  sharp,  careful  man  hi  respect 
to  his  own  affairs,  and  the  thing  entrusted  to  him  be  lost  by  a  slight  neg- 
lect on  his  part;  the  better  opinion  would  seem  to  be  that  be  is  then  re- 
sponsible.'^  And  Lord  Holt  is  still  more  emphatic :  ''  If  the  bailee  be 
an  idle,  careless,  drunken  fellow,  and  comes  home  drunk,  and  leaves  all 
his  doors  open  by  reason  whereof  the  goods  deposited  are  stolen,  to- 
gether with  his  own,  he  shall  not  be  charged,  because  it  is  the  bailor's 
own  folly  to  trust  such  an  idle  fellow.^ 

So  far  as  the  character  and  habits  of  the  d^ositary  are  developed' 
hi  the  transaction,  it  is  well  nigh  impossible  to  ignore  them ;  and  yet  it 
seems  quite  clear  that  the  depositary,  sued  for  damages  resulting  from 
his  gross  negligence,  would  not  be  allowed  to  prove  as  ah  independent 
fact  that  he  is  habitually  a  very  careless  and  improvident  man,  for  the 
purpose  of  reducmg  the  measure  of  his  liability.  For  in  truth  this 
measure  has  no  reference  to  his  individual  character^  it  looks  rather  to 
Ihe  general  conduct  and  character  of  a  whole  class  of  persons ;  it  is  not 
so  flexible  that  it  can  be  adjusted  to  the  infirmities  of  an  individual.^ 

The  depositary's  mode  and  means  of  keeping  or  storing  like  goods 
may  be  fairly  considered,  if  known  to  the  bailor  at  the  time  of  the  de- 
livery; and  where  he  knows  the  place  and  the  manner  in  which  his 
goods  are  to  be  kept,  the  law  may  fairly  presume  his  assent  in  advance 
that  his  goods  shall  be  thus  treated.  Evidence  of  this  kind  would  be  ad- 
missible to  show  either  a  contract  for  the  keeping  of  the  goods  in  that 
manner,  or  a  waiver  of  any  greater  degree  of  diligence  in  their  safe 
keeping.' 

§  51.  It  is  laid  down  as  the  rule  of  the  civil  law  that  the  depositary 
is  bound  for  a  higher  degree  of  diligence  where  he  offers  of  his  own  ac- 
cord to  assume  the  custody  of  goods ;  the  reason  assigned  for  the  rule 
being,  that  he  therehy  possibly  prevents  them  from  being  placed  in  more 
secure  hands.  Under  the  Code  of  Louisiana  the  usual  rule  of  liability 
is  rigorously  enforced,  where  the  deposit  is  made  at  the  request  of  the 
depositary.^  Assuming  that  he  acts  in  good  faith,  why  should  his  pre- 
vious offer  of  service  be  construed  to  his  disadvantage  t  A  civil  motive, 
an  expression  of  good  will,  is  hardly  sufficient  to  strengthen  or  intensify 
a  rule  of  law.  On  a  sudden  emergency  demanding  prompt  action,  as 
in  the  presence  of  a  rioi;  or  firC;  an  offer  to  rebeive  your  neighbor's  goods 
should  hardly  be  discouraged  by  a  rule  of  law. 

*  2  Kent's  Comm.,  561, 564. 

*  Conway  Banlc  v.  Amer.  Ex.  Co.,  8  Allen,  51d ;  liorse  v.  diawfdfd,  17  Vi,  499; 
BwaDQ  v.  Brown^  6  Jones  Law  N.  C,  150. 

*  Knowles  ▼.  Atlantic  &,  St.  L.  R.  fi.,  38  kaizie,  55;  and  8  Alleii,  5l2. 
«  Code  of  Loaiaiana,  Art.  2dOS,  S909. 
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§  62.  The  natural  increase  of  property  accrues  to  the  owner.  Divi- 
dends upon  stocks^  the  interest  upon  securities^  and  the  young  of  domestio 
animals,  belong  to  the  owner,  and  not  to  the  depositary.*  This  rule  of 
reason  has  been  applied  and  enforced  in  a  great  variety  of  cases.  It  is 
assumed  and  acted  upon,  as  we  shall  find,  in  all  contracts  for  the  hiring 
of  farms  on  shares ;'  in  contracts  for  the  hire  and  return  of  cattle  or 
sheep  on  shares ;'  and  in  contracts  involving  a  pledge  of  personal  prop- 
erty. 

§  53.  A  Second  Bailment.  The  person  who  has  property  on  depositi 
so  as  to  render  him  liable  as  a  bailee,  may  enter  into  a  contract  of  bail- 
ment with  a  thurd  person  to  whom  he  may  deliver  the  goods  for  safe 
keeping.^    But  such  a  contract  will  not  prevent  the  owner  of  the  goods 
from  following  them;  he  can  even  in  some  instances,  maintain  trespass 
against  the  person  who  seizes  them  in  the  hands  of  his  bailee,  who  has 
no  interest  or  claim  to  hold  the  goods  coupled  with  his  possession.    The 
rule  of  law  applies  here,  that  the  general  property  draws  after  it  the  pos- 
session.'^   Not  so  where  the  bailee  has  a  special  property  in  the  goods  as 
against  the  owner  of  them,  such  as  the  lien  which  the  master  of  a  vessel 
has  on  the  cargo  for  freight.    In  this  case,  the  delivery  of  the  goods  for 
safe  keeping  by  the  master  who  has  a  lien  on  them,  is  not  such  a  parting 
with  the  possession  as  destroys  the  lien.    Generally,  the  possession  of 
the  mere  naked  baUee  is  held  in  law  to  be  the  possession  of  the  deposit- 
or }  the  undertaking  of  the  depositary  being  gratuitous,  may  be  determin- 
ed on  demand.    And  where  the  bailee  desires  to  free  himself  from  the 
responsibility  incident  to  the  contract,  he  may  without  doubt  do  so  on 
his  own  motion,  by  restoring  the  goods  to  the  owner  or  depositor.    Not 
having  stipulated  to  keep  them  for  any  particular  length  of  time,  he  can- 
not be  compelled  to  contmue  an  undertaking  wholly  gratuitous  on  his 
part.* 

§  54.  Beddivery.  The  rule  is  that  the  depositary  is  bound  to  redeliver 
or  restore  the  chattels  bailed  to  the  bailor  \  and  the  bailor  may  recover 
the  goods  of  his  bailee  without  proving  his  right  of  property  in  them ; 
untU  the  goods  are  seized  by  the  right  owner  or  by  some  superior  title, 

^  Oner  v.  Storms,  9  Cowen,  687 ;  the  case  of  the  Swanns, — Coke  Bep. 

'  Taylor  v.  Bradley,  39  N.  T.,  129;  Wilber  v.  Sisaon,  63  Barb.,  258 ;  Caswell 
V.  District,  15  Wend.,  379. 

>  Putman  y.  Wise,  1  Hill,  234.  It  is  a  sale  when  the  hirer  agrees  to  return  a 
oertain  number,  bat  not  the  same  sheep  or  cattle.  Bartlett  y.  Wheeler,  44  Barb., 
162. 

^  Armory  y.  Delamirie,  1  Str.  Rep.,  505. 

»  Thorp  y.  Burling,  11  John.  Rep.,  286. 

*  Boulston  y.  McClelland,  2  £.  D.  Smithi  60. 
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the  depositary  is  compelled  to  restore  the  goods  to  the  person  from  whom 
ho  received  them,  whose  right  he  cannot  controvert.^  Bat  if  he  deliver 
them  to  the  rightful  owner,  on  demand;  he  has  a  good  defence  against 
the  bailor,  since  a  delivery  in  such  a  case  is  not  a  matter  of  choice.^ 

§  55.  To  avoid  the  inconvenience  of  a  double  litigation,  where  there 
are  inival  claimants  to  the  property,  and  an  action  is  brought  against  th^ 
baileo  for  its  detention,  the  law,  in  some  cases,  permits  the  adverse  claimr 
ant  to  bo  brought  into  the  suit  by  the  process  of  garnishments  But  a 
much  more  convenient  remedy  is  furnished  in  courts  of  equity  by  a  bill  of 
interpleader,  which  may  be  filed  where  the  plaintiff  stands  in  the  situation 
of  an  innocent  stakeholder,  against  defendants  claiming  of  him  the  prop- 
erty, fund  or  duty,  by  different  or  separate  interests ;  the  object  being, 
to  protect  the  complainant  against  a  double  litigation,  involving  also  the 
danger  of  a  double  recovery  against  him.  The  bill  lies  only  where  the 
complaina*  t  is  in  possession,  and  claims  no  interest  in  the  property  in 
dispute.^  Its  accepted  definition  is :  ''A  bill  exhibited,  when  two  or 
more  x>ersons  claim  the  same  debt  or  duty  from  the  complainant,  by  dif- 
ferent or  separate  interests ;  and  he  not  knowing  to  which  of  the  com- 
plainants he  ought  of  right,  to  pay  or  render  it,  fears  that  he  may  be 
damaged  by  the  defendants  (as  by  paying  his  money  to  a  wrong'hand), 
and  therefore  exhibits  his  bill  of  interpleader  against  them,  praying  that 
the  court  may  judge  between  them,  to  whom  the  thing  belongs,  and 
that  he  may  be  indemnified.  It  claims  no  right  in  opposition  to  those 
claimed  by  the  persons  against  whom  the  bill  is  exhibited,  but  only  prays 
the  decree  of  the  court,  to  decide  between  the  rights  of  those  persons . 
for  the  safety  of  the  complainant."  * 

The  allegations  in  a  bill  of  interpleader,  are  :  1.  That  two  or  more 
persons  have  preferred  a  claim  against  the  complainant ;  2.  That  they 
claim  the  same  thing ;  3.  That  the  complainant  has  no  beneficial  inter- 
est in  the  thing  claimed ;  and  4.  That  he  cannot  determine,  without 
hazard  to  himself,  to  which  of  the  defendants  the  thing  of  right  belongs.* 

It  is  not  necessary  that  an  action  or  actions  should  have  been  com-, 


»  Roll.  Abr.,  607 ;  1  Bac.  Ab.,  3G9. 

*  King  V.  Bichords,  6  Wharton,  416 ;  Scranton  v.  M.  &  F.  Bank  of  Bochester, 
24  N.  Y.,  424 ;  5G  N.  Y.,  544. 

»  2  Kent's  Comm.,  C68. 

*  2  Barb.  Ch.  Prac,  118 ;  Atkinson  v.  Manks,  1  Gowen,  691 ;  Ball  ▼.  Liney,  48 
N.  Y.,  6, 13 ;  Johnston  v.  Lewis,  4  Abb.  Pr.,  N.  S. ,  150 ;  McKay  v.  Draper,  27  N.  Y, 
256 ;  Schuyler  v.  Hargons,  28  How.  Pr.,  245. 

»  Cooper's  Eqnlty  Plead.,  456  j  Harrison  Ch.  Pr.,  96 ;  Mad.  Ch.,  172,  3. 
6  Atkinsonv.Manks.,  ICoweu,  703;  McHenry.v.Hazard,45Barb.,657;n.  8. 
Trust  Co.  v.  Wiley,  41  Barb.,  477. 
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mcnced  in  ordorto  givo  the  right  to  file  this  biiy  nor  that  the  claims 
should  be  both  of  on  equitable  nature }  one  may  be  an  equitable  and  the 
other  a  legal  claim.  But  the  bill  cannot  be  filed  x^here  the  plaintiiT 
stands  in  the  relation  of  a  wrong-doer  towards  either  of  the  claimants, 
nor  where  one  of  them  has  a  clear  right  to  the  exclusion  of  the  othcr.^ 
To  sustain  the  bill;  there  must  also  be  some  sort  of  privity  between  all  the 
parties,  of  estate^  title  or  contract.  Parties  claiming  in  absolutely  ad- 
verse rights,  not  founded  in  any  privity  of  title,  or  on  any  common  con- 
tract, cannot  be  compelled  to  interplead.' 

§  56.  Chattels  deposited  by  several  joint  owners,  must  be  redelivered 
on  the  joint  demand  of  the  persons  making  the  d^cposit.  Sir  William 
Jones  mentions  an  instance  in  which  this  principle  was  applied  in  prac- 
tice at  Athens,  with  the  remark  that  the  doctrine  was  good  at  Rome  as 
well  as  at  Athens,  when  the  thing  deposited,  was  in  its  nature  incapable 
of  partition.^  The  civil  and  common  law  do  not  dificr  in  this  respect; 
the  thing  deposited  must  be  restored  to  the  joint  owners  or  proprietors 
making  the  deposit.  But  if  the  bailee  accepts  the  property  from  one  of 
them,  by  whom  as  well  as  by  the  bailee  it  is  treated  as  belonging  to  him 
exclusively,  ho  will  bo  protected  by  a  redelivery  of  the  property  to  him 
who  bailed  it.' 

§  57."  The  civil  and  common  law  approximate  each  other  so  nearly  in 
respect  to  the  obligation  of  the  depositary  relative  to  his  duty  to  rede- 
liver the  subject  of  bailment,  that  it  may  be  proper  to  mention  briefly 
the  provisions  of  the  Code  of  Louisiana,  which  is  in  substance  the  civD 
law.  The  depositary  by  this  Code  must  restore  the  thing  deposited 
only  to  him  who  delivered  it,  or  in  whose  nemo  the  deposit  was  made, 
or  who  was  pointed  out  to  receive  it.  He  cannot  require  him  who  mado 
the  deposit,  to  prove  that  he  was  the  owner  of  the  thing.  Yet  if  he  dis- 
covers that  the  thing  was  stolen,  and  who  the  owner  of  it  is,  he  must 
give  him  notice  of  the  deposit,  requiring  him  to  claim  within  due  time. 
If  the  owner,  having  received  duo  notice,  neglects  to  claim  the  deposit, 
the  depositary  is  fully  exonerated  on  returning  it  to  the  person  from 
whom  be  received  it.    If  the  person  who  made  the  deposit  be  deceased, 


>  RicUarcls  v.  Salter,  6  Jolin.  Ch.  R.,  445. 

«  Mohawk  and  Iludson  Railroad  Co.  v.  Clute,  4  Paige,  384 ;  Shaw  v.  Coster, 
8  Paige,  339 ;  Morgan  v.  Fillmore,  18  Abb.  Pr.,  217 ;  U.  States  v.  Victor,  10  Abb. 

Pr.,  153. 

•  Cooper  Eq.  PI.,  48 ;  Story's  Eq.  Pl.,2.'» ;  Vosburgli  v.  Huntington,  15  Abb. 

Pr.,254. 

«  Jones  on  Bailm.,  51 ;  Brandon  v.  Scott,  40  Eng.  L.  &,  Eq.,  105 ;  Mitcbell  r. 
Williams,  4  Hill  N.  Y.,  13;  Jcssop  v.  Miller,  1  Keycs,  321. 

•  Xogr  V.  Harvey,  13  East.,  197. 
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the  thing  deposited  can  be  restored  only  to  his  heir ;  if  there  be  several 
heirs,  it  must  be  delivered  to  each  of  them  for  his  respective  part  arid 
portion,  unless  the  thing  deposited  bo  indivisible,  in  which  case  they  must 
agree  among  themselves.  Where  the  depositor  has  changed  condition, 
as  if  a  woman  marries,  or  a  person  of  full  age  falls  under  interdiction, 
the  deposit  can  be  restored  only  to  the  person  who  has  the  administra- 
tion of  the  rights  and  property  of  the  depositor.  Where  the  deposit  has 
been  made  by  a  tutor,  a  husband,  or  by  any  other  administrator,  it  can 
bo  restored,  after  the  function  of  that  administrator  had  ceased,  only  to 
him  whom  he  represented.  When  the  contract  speciflfes  a  place  where 
the  deposit  is  te  be  restored,  it  must  be  delivered  at  that  place,  but  the 
expense  of  conveyance  to  the  place  of  delivery  must  be  borne  by  the 
depositor.  If  the  contract  does  not  specify  the  place  where  the  deposit 
must  bo  restored,  it  is  to  be  restored  at  the  place  where  such  deposit  has 
been  made ;  and  it  must  be  restored  as  soon  as  it  is  demanded,  even 
though  the  time  for  its  restoration  stipulated  for  has  not  an*ivcd.  The 
depositary  is  not  allowed  to  retain  the  goods  deposited  on  any  pretence 
of  a  debt  due  him  from  the  depositor,  by  way  of  offset,  but  he  may  re- 
tain it  for  any  advances  made  arising  from  the  deposit.* 

§  58.  Under  the  common  law,  if  the  bailee  refuse  to  deliver  goods  on  de- 
mand made  by  the  dei>ositor,  or  does  any  act  by  which  he  acknowledges 
to  hold  them  for  a  third  person,  he  is  responsible  for  a  conversion  of  the 
property,  and  after  having  done  so,  the  agent  placing  his  refusal  upon 
the  absence  of  his  principal,  the  bailee  cannot  claim  to  hold  on  the 
ground  of  lien  for  storages  and  charges  paid.  So,  if  he  receives  them 
for  a  particular  purpose  and  transfer  them  in  contravention  of  that  pur- 
pose, even  though  it  be  to  a  bona  fide  purchaser,  without  notice,  the 
latter  cannot  resist  the  claim  of  the  owner.*  So  closely  is  the  depositary 
held  to  the  execution  of  the  terms  of  his  contract,  that  it  has  been  assert- 
ed that  where  goods  are  delivered  to  a  bailee,  to  be  delivered  over  to 
another,  and  afterwards  an  action  is  brought  by  a  person  having  a  right 
to  the  goods,  the  defendant  may,  pending  the  action,  deliver  over  the 
property  to  the  person  to  whom  it  was  deliverable,  and  thereby  discharge 
himself.^  But  the  bailor,  in  cases  of  naked  bailment,  has  the  right  to 
countermand  his  bailment ;  and  after  that,  the  delivery  by  the  bailee 
will  not  be  good.  This  right  of  countermand  arises  out  of  the  gratui- 
tous nature  of  the  contract.^    Where  the  bailee  has  delivered  the  goods 

>  Cocle  of  Lonisiana,  Art>.  2920  to  2927. 

«  Holbrook  v.  Wight,  24  Weud.,  169;  Wilkinson  v.  King,  2  Camp.  N.  P.  C, 
335 ;  2  Stark.  N.  P.  C,  311. 
»  Bac.  Abr.  Bailni.,  D. 
♦  Winkloy  v.  Foye,  33  N.  H.,  17L 
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to  a  second  bailee^  he  has  the  right  to  demand  and  recover  them;  and 
the  original  bailor  has  the  same  right  of  recovery  from  either  bailee, 
because  he  has  the  property,  and  both  are  bound  to  answer  him.^  And 
it  was  formerly  held,  that  where  the  second  bailee  delivers  the  goods  to 
the  original  bailor,  it  would  be  no  bar  to  a  suit  by  the  first  bailee  against 
him.    But  this  doctrine  is  now  entirely  exploded  by  later  authorities.' 

§  50.  After  a  legal  demand  has  been  made  by  the  bailor,  the  bailee  must 
answer  for  any  loss  or  casualty  that  may  happen  to  the  goods ;  unless, 
perhaps,  in  cases  where  it  may  be  strongly  presumed  that  the  same  ac- 
cident would  haVe  befallen  the  thing  bailed,  even  if  it  had  been  restored 
at  the  proper  time.  At  common  law,  the  general  rule  is  that  a  refusal 
to  deliver  on  demand,  or  at  the  time  and  place  stipulated,  will  bo  ro- 
ceived  as  evidence  of  a  conversion  of  the  property,  which  will  render  the 
bailee  liable  for  its  value.'  Whatever  acts  amount  to  a  conversion  of 
the  property,  or  a  denial  of  the  bailor's  rights  over  it,  will  rcndcr  the 
bailee  from  that  time  absolutely  responsible  for  it,  and  cast  upon  him  all 
the  risks  that  may  afterwards  attend  the  property.*  Of  course,  a  sale  or 
misuse  of  the  goods  bailed  will  render  the  bailee  liable  for  them ;  by  soil- 
ing them  he  makes  himself  guilty  of  a  breach  of  faith,  which  renders 
him  liable  for  their  full  value :  by  any  misuse  of  the  goods,  equivalent 
to  a  denial  of  the  owner  or  depositor's  rights  in  them,  the  baUee  makes 
himself  responsible  for  the  property. 

§  60.  A  conversion  cf  the  goods  by  the  depositary  instantly  confers  upon 
the  owner  or  depositor  a  right  of  action,  to  recover  the  value  of  tho 
property ;  and  this  right  of  action  is  not  impaired  by  the  subsequent  loss 
or  injury  of  the  goods.  The  law  will  not  allow  the  bailee  to  escape  from 
his  liability  for  the  wrongful  conversion  of  tho  property,  on  tho  ground 
of  misfortune  in  his  subsequent  dealings  with  it.  As  a  wrong-door  ho 
must  bear  the  consequences  of  his  tortious  act  from  its  date,*^  and  in 
some  cases  forward  even  to  the  day  of  trial.®  Certainly  tho  rule  of 
damages  gives  to  the  owner  not  less  than  tho  value  of  thp  goods,  with 
interest  from  the  time  of  the  conversion.^ 

When  the  depositor  does  not  know  of  the  conversion  until  some  time 

1  Isaoo  V.  Clark,  2  Bnlst.,  306,  312. 

*  Agio  V.  Atkinson,  5  Taunt.,  759;  Whittier  v.  Smith,  11  Mass.  JL,  211« 

*  Brown  v.  Cook,  9  John.  R.,  361 ;  May  ▼.  Ilarvoy,  13  East.,  197. 

*  Sargent  v.  Gilo,  8  New  Hamp.  Rop.,  325. 

>  Collins  V.  Bennett,  46  N.  Y.,  490 ;  Woodman  v.  Hnbbarcl,  25  K.  H.,  67. 

9  Bomaine  v.  Van  Allen, 26  N.  Y.,  309 ;  Burt  v.  Datcher,  34  N.  Y.,  493 ;  Mark- 
ham  V.  Jandon,  41  N.  Y.,  237.  Sec  on  rule  of  damages,  Baker  v.  Drake,  53 
N.  Y.,  211. 

T  Brizsoe  v.  Blaybee,  21  Wend.,  144 ;  Andrews  v.  Dnrant,  18  N.  Y.,  496. 
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afterward;  and  the  value  of  the  goods  converted  is  tmoertain  or  fl  actua- 
ting, it  is  not  unreasonable  to  give  him  the  value  of  his  goods  when  he 
calls  for  them ;  nor  can  it  be  said  that  this  rule  operates  inequitably 
towards  the  wrong-doer;  because  he  received  and  held  the  goods  under 
a  contract  binding  him  to  redeliver  them  on  demand,  and  cannot  reason- 
ably claim  a  discharge  from  his  contract  on  the  ground  of  his  own  pre- 
vious tort.  A  man  wrongfully  takes  and  converts  your  timber  into 
boards  or  shingles ;  and  being  sued  in  trover  for  the  manufactured  arti- 
cle, he  cannot  shew  the  conversion  of  the  timber  in  answer  to  your  de- 
mand for  the  boards  or  shingles ;  he  is  not  allowed  to  antedate  or  carry 
back  his  wrongful  act  to  relieve  himself  of  its  burden.^ 

§  61.  A  restoration  of  the  goods,  after  an  act  of  conversion,  does  not  take 
from  the  owner  his  right  of  action ;  he  may  still  maintam  the  action  of 
trover,  and  recover  m  it  his  actual  damages.'  The  wrong-doer  cannot 
annul  the  consequences  of  his  wrongful  act  by  an  offer  to  restore  the 
chattel,  or  by  an  actual  return  of  the  property.^  The  owner  may  still 
recover  the  damages  ho  has  sustained  in  consequence  of  being  deprived 
of  the  use  of  his  property;  or  even  special  damages,  the  direct  and  natu- 
ral consequence  of  the  wrongful  act.^  Time  lost  and  labor  spent  in 
searching  for  the  property  taken  or  appropriated,  may  be  recovered  in 
the  form  of  damages.^  A  decrease  in  the  value  of  the  goods  from  the 
delay,  may  be  also  recovered.® 

§  G2.  It  is  the  depositary's  duty  to  restore  the  goods  on  demand,  and 
where  he  fails  to  do  so  he  is  bound  to  render  some  account  of  them ;  the 
omission  to  redeliver  naturally  calls  upon  him  for  some  explanation. 
The  form  of  the  action  affects  to  some  extent  the  burden  of  proof.  In 
the  action  of  trover,  an  unexplained  refusal  to  restore  the  goods  is  evi- 
dence of  a  conversion— evidence  from  which  the  jury  may  find  the  fact 
of  a  conversion  f  it  is  therefore  sufficient  to  cast  the  burden  of  proof 
upon  the  defendant ;  and  thus  compel  him  to  show  a  loss  of  the  goods 
without  fault  on  his  part.*    In  an  action  founded  upon  the  bailee's  con- 


'  Brown  v.  Sax,  7  Cowen,  95 ;  Baker  v.  Wheeler,  8  Wend.,  505 ;  Cnrtis  t. 
Groot,  G  JohD.  R.,  1G8;  Babcock  v.  Gill,  10  John.,  297;  Bice  y.  HoUenback,  19 
Barb.,  664 ;  Salisbory  y.  McCoou,  3  N.  Y.,  379. 

«  ReynolcU  v.  Sliuler,  5  Cowen,  323. 

*  Hanmer  v.  Wilsey,  17  Wend.,  90, 93 ;  Otis  v.  Jones,  21  Wend.,  394 ;  see  ante^ 
i  42;  48N.  Y.,  84;  50  N.  Y.,  17;  3  Jones  &  8.,  1. 

«  Woodruff  V.  Cook,  25  Barb.,  505 ;  Bennett  v.  Lockwood,  20  Wend.,  223» 
'  McDonald  v.  North,  47  Barb.,  530. 

*  Bowloy  Y.  Gibbs,  14  John.,  3S5 ;  Suydam  y.  Jenkins,  3  Sand.,  614. 

'  2  Greenleaf 's  £v.,  $  644,  645 ;  Bradley  y.  Spofford,  3  Foster,  N.  H.,  444 . 

*  Wellington  y.  Wentworth,  8  Met.,  548;  Collins  y.  Bennett^  46  N.  Y.,  496 
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tract;  the  plaintiff  most  prove  the  contract  and  the  breach  or  failure  to 
redeUver;  the  burden  of  proof  is  then  cast  upon  the  bailee  to  show  due 
diligence  in  the  custody  or  keeping  of  the  goods,  or  a  loss  of  them  not- 
withstandmg  such  diligence }  this  is  clearly  the  rule  in  actions  brought 
against  a  depositary  for  hire,  and  the  reason  of  the  rule  applies  with 
equal  fof  ce  in  actions  against  a  bailee  without  hire.^  When  the  property 
is  returned  in  a  damaged  condition,  that  is,  injured  in  such  a  way  or  to 
such  an  extent  as  does  not  ordinarily  occur  without  culpable  negligence, 
it  rests  with  the  bailee  to  show  how  the  injury  occurred,  and  that  ho  was 
not  guilty  of  the  negligence  that  caused  it.^  The  rule  here  rests  upon 
two  grounds :  first  the  facts  relating  to  the  injury  are  peculiarly  within 
the  knowledge  of  the  bailee,  and  second  the  injury  is  of  such  a  nature 
that  it  does  not  usually  occur  without  negligence  on  the  part  of  the  cus- 
todian.^ It  follows  that  the  burden  of  proof  is  not  cast  upon  the  bailee 
where  the  injury  is  of  such  a  nature  that  it  might  well  occur  in  the 
ordinary  course  of  things,  or  where  the  loss  appears  to  have  arisen  under 
circumstances  consistent  with  due  diligence/ 

When  the  trial  commences  the  burden  of  proving  negligence  rests 
with  the  party  alleging  it  as  the  ground  of  his  action  or  defence ;  the 
amount  of  proof  required  to  establish  the  fact,  prima  facie,  depends 
very  much  upon  the  circumstances  attending  the  transaction.^ 

§  63.  As  against  the  true  owner,  the  bailee  holding  property  on  deposit 
gratuitously,  does  not  stand  in  any  better  condition  than  the  bailor ; 
since  the  true  owner  may  follow  and  take  the  property  in  whose  hands 
soever  it  may  be  found.*  Against  every  other  person,  the  general  princi- 
ple is,  that  actual  and  lawful  possession  gives  a  right  of  action  to  the 
person  holding  personal  property,  for  its  protection.^  It  was  formerly 
considered  that  the  plaintiff  in  such  cases  must  show  a  special  property 


'  Arent  v.  Sqaire,  1  Daly,  347  ;  Schwerin  v.  McKie,  5  Robertson,  N.  T.  S.  C, 
404, 419,  and  cases  there  cited  ;  Goodfellow  v.  Meegan,  32  Missouri,  280. 

*  Collins  v.  Bennett,  46  N.  Y.,  490,  494.  In  this  case  the  horse  in  qnes- 
tion  was  foundered  and  rendered  worthless  while  in  the  bailee's  possession ;  Mc- 
Daniels  v.  Robertson,  26  Vt.,  340. 

>  Cairnes  v.  Robbins,  8  Mees.  &  Wels.,  258 ;  Rose  y.  Hill,  2  Man.  6r.  A; 
Scott,  787. 
^    *  Piatt  V.  Hibbard,  7  Cow.,  497  ;  Watson  v.  Bauer,  4  Abb.  Pr.,  N.  S.,  273. 

'  Lamb  v.  Camden  &  Amboy  R.  &  T.  Co.,  46  N.  Y.,  27t,  279 ;  Russell  Manuf. 
Co.  X.  New  H.  S.  Co.,  50  N.  Y.,  121,  126. 

«  Cook  V.  Holt,  48  N.  Y.,  275. 

^  Armory  v.  Delamirie,  1  Str.,  504 ;  Fishery.  Cobb,  6  Vermont  R.,623;  Sutton 
V.  Buck,  2  Taunt.  R.,  302 ;  Miller  v.  Adsit,  16  Weud.,  335  j  5  Taunt.,  579 ;  White 
V.  Webb,  15  Conn.  R.,  302. 
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In  the  goods  claimed^  in  order  to  maintain  the  action;*  but  that  doctrine 
has  been  recently  so  far  modified  as  to  give  the  bailee,  or  person  in  pos- 
session, a  right  of  action  against  all  persons  who  wrongfully  interfere 
with  the  goods. 

§  04.  Wherever  the  goods  or  chattels  pass  into  the  hands  of  the  bailee 
under  a  written  contract,  by  the  terms  of  vrtlich  they  are  deliverable  on 
demand  at  a  particular  place,  the  bailor  cannot  recover  them  until  they 
have  been  properly  demanded  according  to  the  contract  3  neither  can  he 
require  their  delivery  at  any  other  place  than  that  specified.  If  no  place 
is  specified  for  their  delivery,  they  are  deliverable  at  the  place  of  deposit, 
and  the  bailee  cannot  bo  required  to  produce  them  at  any  other  place, 
unless  ho  has  voluntarily  stipulated  to  do  so.'  As  in  other  cases,  the 
contract  regulates  the  place  and  mode  of  the  redelivery,  and  the  time  or 
event  on  the  occurrence  of  which  it  is  to  be  made. 

§  65.  Bight  to  Use.  How  far  the  bailee's  right  to  use  the  goods  or  chat- 
tels deposited  with  him  goes,  depends  upon  the  circumstances  of  the  case. 
If  the  property  is  bailed  with  the  evident  intention  that  it  shall  be  used, 
its  use  will  not  impose  upon  the  bailee  any  additional  obligation.'  It  is 
laid  down  as  a  general  rule,  that  the  depositary  has  no  right  to  use  the 
tiling  deposited,  except  in  those  cases  where  its  use  may  be  necessary 
for  the  preservation  of  the  deposit,  or  where  the  consent  of  the  depositor 
may  be  reasonably  presumed.  If  he  use  the  thing  deposited,  in  cases 
where  no  such  consent  can  be  inferred,  the  bailee  is  answerable  for  all 
casualties.^  There  are  many  instances  in  which  this  consent  to  the  use 
of  the  subject  of  bailment  will  be  presumed.  The  civil  and  common  law 
agree,  that  the  depositary  cannot  make  use  of  the  thing  deposited,  with- 
out the  express  or  implied  permission  of  the  depositor.^  The  bailee,  it 
should  seem,  may  use  moderately  a  horse  left  in  his  custody ;  may  milk 
a  cow  left  in  his  possession,  or  use  the  books  of  a  fnend  deposited  in  his 
library ;  such  use  is  not  injurious  to  tho  property,  and  is  sometimes  very 
useful  for  its  preservation."  If  the  bailee  'derive  profit  or  advantage 
from  such  use  of  the  property  deposited  with  him,  ho  is  at  least  under 
the  civil  law,  answerable  for  the  value  of  such  use  ,*  the  effect  of  such 
use  must,  therefore,  under  that  law  operate  to  change  the  nature  of  the 

1  Templane  v.  Case,  10  Mod.  R.,  25 ;  5  Mass.  R.,  304 ;  Hoyt  v.  Gelaton,  13 
John.  B.,  151,  and  14  do.,  131. 

*  Brown  v.  Cook,  9  John.  B.,  361 ;  Phelps  v.  Bostwick,  22  Barb.,  314. 
'  De  Fouclear  v.  8hottenkirk,  3  John.  IL,  170. 

«  1  Cowen's  Trea.,  71,  3d  ed. ;  Beach  v.  K.  &  Del.  Bay  Co.,  37  K.  T.,  457;  46 
N.  Y.,  490. 

^  Code  of  Louisiana,  Art.  2911 ;  Bac.  Abr.  Bailm.  D. ;  2  Kent's  Comm.,  563^ 

*  Stoty  on  Bailm.,  (  39  >  Jones  on  Bailm.,  81. 
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,  contract  into  a  bailment  for  biro,  tbus  onbancingthe  degree  of  care  and 
diligence  required  of  tbe  bailee. 

§  06.  Tbo  naked  depositary  ougbt  neitbcr  to  be  injured  nor  bcneiltod  in 
any  respect  by  tbe  trust  undertaken  by  bim }  in  an  emergency^  bo  bas  an 
implied  autbority  to  incur  expenses  on  bebalf  of  tbe  owner  for  tbo  preser- 
vation of  tbo  property ;  and  wbcre  bo  \b  bimself  at  some  expense  in  keep- 
ing tbe  property  deposited  wltb  bim,  bo  may  wltbout  doubt  make  use  of 
it  in  a  reasonable  manner  by  way  of  comx>en3ation  for  tbe  cbarge.^ 
Is  bis  liability  mcreased  by  reason  of  liis  making  use  of  tbe  deposit,  tbo 
use  being  less  in  value  tban  tbe  expenses  incident  to  its  custody  f  Tbe 
bailment  bere  is  not  wboUy  gratuitous,  and  yet  on  tbo  wbole  tbo  bailee 
acquires  no  advantage  from  it  y  be  is  but  partially  paid  for  bis  services. 
It  seems,  bowever,  tbat  be  is  bound  to  tbo  use  of  ordinary  care  5^  tbe 
related  rules  of  law  give  strengtb  to  tbis  impression.' 

Wbere  tbe  tbing  deposited  is  of  sucb  a  nature  tbat  it  imposes  no 
cbarge  upon  tbe  depositary  in  tbe  keeping  of  it,  as  in  tbe  case  of  a  de- 
posit of  jewels,  no  doubt  can  arise;  if  tbo  bailee  wear  tbem,  be  wiU  be 
liable  for  tbeir loss;  liable  because  be  exposed  tbem  to  tbe  danger  of 
loss,  and  by  so  doing  was  guilty  of  an  act  of  conversion. 

§  G7.  A  deposit  of  articles  sbut  up  in  a  box,  or  under  a  sealed  cover, 
sbould  not  be  examined  by  tbe  depositary,  smce  be  sbould  not  seek  to  know 
wbat  tbe  depositor  bas  concealed  from  bim.^  If  tbe  tbings  deposited  be 
locked  up  in  a  box  or  cbest,  or  enclosed  in  a  wrapper  under  seal,  tliis  cir- 
cumstance would  imply  tbat  tbey  are  not  to  be  used  j  books,  jewelry, 
plato  or  pictures  deposited  in  tbis  manner  sbould  bo  retained  carefully 
in  tbe  condition  in  wbicb  tbey  are  received.'^  So  also  if  tbo  goods  are  of 
sucb  a  cbaracter  as  to  be  impaired  by  usage,  tbey  must  not  bo  used ; 
since  it  cannot  be  presumed  tbat  tbe  owner  intended  to  place  tbem  at  tbe 
disposal  of  tbe  depositary  for  bis  own  advantage.  Tbe  presumption 
would  be  different  witb  respect  to  sucb  tbings  as  would  be  very  little  if 
at  all  injured  by  use,  as  books  left  wltb  a  friend  neitber  boxed  nor  lock- 
ed up,  in  tbe  use  of  wbicb  even  moderate  care  would  prevent  tbem  from 
being  injured.*    StiU  tbo  general  doctrme  seems  to  be  tbat  tbe  deposita- 

*  Herter  v.  Blancbard,  8  Albany  Law  Joamdl,  12, 13 ;  64  Barb.,  617,  opinion 
by  Smith,  J. 

*  Nowhall  V.  Paige,  10  Gray  (Mass.),  366. 

'  Sinedes  v.  Utica  Bank,  20  John.  R.,  372 ;  3  Cowen,  663 ;  Bank  of  Utica  v. 
McKln8ler,ll  Wend.,  473;  Bobinson  v.  Smith,  3  Paige,  222  f  1  £dw.  Cb.,^5I3| 
543. 

^  Code  of  Louis' ana,  Art.  2914. 

'  Story  on  Bailments,  $  90. 

•*  Jones  on  Baiiment,  81 ;  Ld.  Baym.,  D17«, 
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ry,  who  uses  the  ihmg  bailed  with  him;  is  responsible  if  it  be  lost  or  in- 
jarod  while  it  is  so  used ;  the  use  so  far  affects  the  contract  as  to  make 
it  pai-tako  of  the  nature  of  a  loan,  and  thus  casts  upon  the  depositary 
the  increased  responsibility  of  the  borrower,  who  must  answer  for  any 
accident  which  a  very  careful  and  vigilant  man  could  have  avoided.  If 
the  use  bo  without  cither  the  express  or  implied  consent  of  the  depositor, 
the  law  is  that  the  depositary  is  liable  in  any  event  of  loss  or  damage  ; 
ho  becomes  thereby  guilty  of  such  a  violation  of  his  contract  or  trust 
that  he  must  answer  for  any  and  every  mischance.  Such  authorized 
use  of  the  goods  for  his  own  convenience,  by  which  they  are  exposed  to 
the  dangers  of  injury  or  loss,  justly  imposes  on  the  bailee  the  duty  of  an- 
swermg  for  them  in  any  event.^ 

§  G3.  The  person  makmg  a  deposit  most  reimburse  the  depositary  the 
money  ho  has  advanced  for  the  safe  keeping  of  the  thing,  and  indemnify  him 
for  aU  the  deposit  has  cost  him.  Ho  must  also  indemnify  the  depositary 
for  the  losses  which  the  thing  deposited  may  have  occasioned  him ;  ^  this  is 
the  rule  of  the  civil  law,  and  it  should  seem  to  be  equally  good  at  com- 
mon law.  Under  the  civil  law  such  advances  or  losses  became  a  lien 
upon  the  chattels  in  deposit,  but  at  common  law  no  lien  attaches  for 
Ruch  a  demand  ;^  it  is,  it  would  appear,  only  a  right  of  action,  though  it 
would  doubtless  bo  more  equitable  to  allow  a  lien  in  such  cases.  If  the 
bailee  come  into  the  possession  of  the  property  by  findmg,  and  the  own- 
er offers  a  reward  for  the  restoration  of  it  to  him,  the  reward  becomes  a 
lien  on  tho  property.* 

§  69.  The  bailee  has  no  right  to  pledge  goods  deposited  with  him  for  an 
advance  of  money  ;  that  is  a  use  of  tho  property  not  authorized  by  law, 
in  direct  violation  of  his  contract.  Tho  owner  in  such  a  case  may  fol- 
low and  recover  the  property  in  whose  hands  soever  it  may  be  found. 
Tho  action  of  trover  lies  against  tho  person  in  possession,  who  refuses  to 
deliver  up  the  goods,*^  and  thereby  converts  them  to  his  own  use.  The 
transfer  to  him  being  wrongful,  he  acquires  no  greater  right  over  the 
property  than  was  possessed  by  the  original  bailee.  Whatever  special 
property  the  bailee  acquires  in  the  goods,  his  right  and  control  over  them 
are  lunited  by  the  terms  of  the  contract  under  which  he  has  them  in  cus- 
tody.   He  has,  it  should  seem,  only  a  possessory  interest  in  them,^  and 

»  3  Atk.  B.,  44. 

'  Code  of  Lonisiana,  Art.  2931 ;  Jooes  on  Bailxn.,  47. 

>  Story  on  Bailin.,  i  121 ;  Nicholson  v.  Chapman,  2  H.  Blaok.  B.,  254 ;  Ainoiy 
T,  Fljm,  10  John.,  103;  04  Barb.,  617. 

*  Wontworth  v.  Day,  3  Mote.  R.,  325. 

'  3  Atk.  B.,  41,  Hartop  v.  Hoaro;  5  Maas.  B.,  303^  Waterman  v»  Itobinaoo. 

*  Commonwealth  v.  Morso,  14  Mass.  B.|  217. 
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strictly  speaking  no  right  of  property.  The  law  gives  him  an  interest 
sufficient  to  carry  out  and  accomplish  the  purposes  of  the  contract/ 
which  extends  to  the  defence  of  the  property  by  action  against  any  and 
all  persons  who  may  interfere  with  it,  but  does  not  include  the  right  to 
bestow  it  or  make  use  of  it  in  any  way  not  evidently  contemplated  by 
the  parties  to  the  contract  of  bailment. 

§  70.  Goods  in  the  possession  of  one  who  has  only  the  custody  of  them 
for  the  time  being,  as  where  they  are  in  the  keeping  of  the  owner's  servant, 
and  ho  delivers  them  for  safe  keeping  into  the  hands  of  a  depositary,  must 
be  redelivered  to  the  owner  on  demand.  Until  a  demand  is  made  or  no- 
tice given,  the  depositary  will  bo  protected  in  the  act  of  restoring  the 
goods  to  the  person*  from  whom  he  received  them ;  this  at  least  is  the 
principle  of  the  civil  law,  under  which  the  bailee,  if  he  discover  that  the 
goods  were  stolen,  or  who  the  true  owner  of  them  is,  must  give  notice  to 
him  of  the  deposit,  requiring  him  to  make  his  claim  in  due  time.'  If  this 
is  not  done,  ho  is  at  liberty  to  restore  the  goods  to  the  bailor.  At  com- 
mon law  the  owner  of  stolen  property  may  follow  it  and  retake  it  in  whose 
hands  soever  it  may  be  found.^  Though  possession  of  personal  property 
is  prima  facie  evidence  of  title,  it  may  be  overcome  by  positive  testimo* 
ny ;  and  since  on  every  sale  of  personal  chattels  there  is  an  implied 
warranty  of  the  title  to  them,  the  remedy  of  tho  innocent  purchaser  of 
stolen  property  is  by  an  action  against  the  vendor.  The  title  of  the 
owner  cannot  bo  divested  by  the  action  of  tliird  persons  without  his  con- 
currence or  such  neglect  on  his  part  as  induces  the  purchaser  to  part 
with  value  for  the  same.  An  exception  to  this  general  rule  exists  in 
England,  in  respect  to  sales  made  in  market  overt  ]  but  the  exception  is 
not  recognized  in  this  State.^ 

Even  an  auctioneer  who  sells  stolen  goods  is  liable  to  the  owner  in  an 
action  of  trover,  notwithstanding  the  goods  are  sold  and  the  proceeds 
paid  over  to  the  thief  without  notice  of  the  felony.*  The  exception  in 
England,  just  mentioned,  founded  on  a  custom  which  prevailed  princi- 
pally in  the  city  of  London,  has  always  been  regarded  and  restricted  by 
the  courts,  with  unusual  jealousy  and  vigilance.^  In  the  origin  of  the 
custom,  sales  in  fairs  or  markets  overt  were  regulated  with  great  strict- 


»  Giles  V.  Grovep,  6  Bligh  B.,  277 ;  Story  on  Bailment,  $  93. 

*  Code  of  Louisiana,  Art.  2921. 

*  Cowen's  Trea.,  3d  cd.,  323j  Rogers  v.  Weir,34N.  Y.,  463,468*    See 
just  decided,  Lawrence  v.  Maxwell,  Ct,  Appl. 

*  Hoffman  v.  Carow,  £0  Wend.  B.,  21 ;  S.  C.  22  Wend.,  285. 
»  20  Wend.,  21  j  48  N.  Y.,  84,  9Z ;  31  N.  Y.,  490 ;  4  Daly,  539, 
^  Wlioelrigbt  v.  Depeyster,  1  John.  B.,  480. 
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11668^  80  as  to  give  to  fhem  the  utmost  pablioity  and  surround  them  ^th 
every  circumstance  of  openness  and  fair  dealing.^  As  wo  have  in  this 
State  no  such  market,  sales  here  have  no  other  effect  than  mere  private 
sales  in  England.^ 

§  71.  The  rule  is  different  where  property  has  been  acquired  by  a  fraud- 
ulent purchase,  which,  though  void  as  between  the  parties,  confers  upon 
the  vendee  the  possession  of  the  property  and  thereby  enables  him  to  dis« 
pose  of  it  to  a  bona  fide  purchaser  for  value.  In  this  case  the  purchaser 
in  good  faith  holds  by  a  title  superior  to  that  of  the  original  owner ;  since 
by  parting  with  the  possession  he  has  armed  the  fraudulent  vendee  with 
the  evidence  of  title,  and  thus  enabled  him  to  appear  as  the  owner  in  a 
sale  of  the  property.^  He  has  made  a  delivery  with  an  intent  to  pass  the 
title,  and  after  that  he  is  not  permitted  to  follow  and  retake  the  goods 
from  the  hands  of  an  innocent  purchaser,  or  pledgee  who  has  made  ad- 
vances upon  them  in  good  faith.^ 

§  72.  It  is  seldom  that  a  depositary  can  defend  himself  from  liability 
by  showing  a  delivery  to  a  wrong  party ;  because  as  a  general  fact  he 
knows  or  has  the  means  of  ascertaining  the  true  owner.  Prima  facie 
therefore  he  is  liable  for  a  misdelivery,  like  a  bailee  for  hire.^  The 
return  of  the  goods  to  the  owner  is  so  essential  in  the  discharge  of  his 
obligation,  that  the  law  will  not  lightly  excuse  the  bailee  from  its  per- 
formance ;  but  where  the  goods  came  into  his  possession  through  the 
owner's  neglect,  and  he  does  not  kndw  to  whom  they  belong  or  by 
whom  they  were  left,  it  seoms  he  discharges  his  duty  by  the  exercise  of 
all  reasonable  care  and  vigilance  in  the  delivery  of  them  to  a  claimant, 
describing  so  as  to  identify  the  goods.*  As  a  gratuitous  bailee  he  is 
not  liable  for  the  goods  where  they  are  lost  without  gross  negligence 
on  his  part;  but  while  it  may  be  possible  for  him  to  excuse  a  loss  by  a 
misdelivery^  where  he  is  not  chargeable  with  want  of  due  care ;  it  is 


>  2  Black.  Comm.,  449,  450. 

*  Mowrey  v.  Walsh,  8  Cowen  B.,  238. 

*  Andrew  v.  Dioterick,  14  Wead.  R.,  31. 

*  14  Wend.  R.,  31 ;  8  Cowen  R.,  238 ;  Root  v.  French,  13  Wend.  R.,  B70. 

'  Coffin  Y.  HenshaWi  10  lud.,  277 ;  James  v.  Greenwood,  20  La.  Ann.  R., 
297 ;  Nelson  v.  King,  25  Texas,  655 ;  Esmay  t.  Fanning,  9  Barb.,  17G ;  Bran- 
don T.  Scott,  40  £ng.  Law  A  £q.,  105 ;  Colyar  y.  Taylor,  1  ColdweU  (Tenn.), 

372. 

*  Morris  v.  Third  Ave.  R.  Co.,  1  Daly,  202.  In  this  case  the  railroad  com- 
pany, taking  np  a  satchel  left  in  a  car,  was  treated  as  a  bailee  for  hire ;  and  a 
verdict  was  rendered  against  the  company  for  the  property  on  the  ground  of 
a  want  of  due  care,  notwithstanding  tbo  satchel  had  been  honestly  deUvered 
to  A  claimant.    Taber  y.  Gardner,  6  Abb.  Pr.  N.  Q^  147. 
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quite  clear  that  in  the  affirmative  duty  of  redelivering  the  goods,  he 
must  act  with  prudence  and  discretion.^ 

§  73.  The  law  always  aids  the  true  owner  to  recover  his  property ; 
and  it  is  a  general  rule  that  the  bailee  cannot  dispute  the  title  of  his 
bailor.  When  therefore  the  baOce  is  applied  to  for  the  property  by 
a  third  party  claiming  title,  his  prudent  course  is  to  leave  the  claimant 
to  his  action;  and  at  once  notify  liis  bailor  of  the  suit ;  ho  is  not  obliged 
to  bear  the  burden  of  a  litigation ;  and  it  is  not  safe  for  him  to  surren- 
der the  property  on  demand.^  For  nothing  will  excuse  a  bailee  from 
the  duty  to  restore  the  property  to  his  bailor,  except  he  show  that 
it  was  taken  from  him  by  duo  process  of  law,  or  by  a  person  having  the 
paramount  title,  or  that  the  title  of  his  bailor  has  terminated.^  By  sur- 
rendering the  property  on  demand  to  a  third  party,  the  bailee  ftiM*"Tn^ 
the  burden  of  establishing  the  title  he  thus  acknowledges. 


^  Skelly  Y.  Kalin,  17  IlL,  170.  In  this,  a  case  of  mandate,  the  bailee  was 
tnot  allowed  to  oscoso  tho  loss  of  a  sum  of  money  by  showing  that  ho  handed 
it  to  a  boy  for  delivery.  A  carrier  cannot  excuse  a  misdelivery^  by  showing  an 
honest  delivery  on  a  forged  order.    Powell  v.  Myers,  26  Wend.,  591. 

*  Welles  T.  Thornton,  45  Barb.,  390. 

s  Bates  v.  Stanton,  1  Daer,  79 ;  Van  Winkle  v.  U.  S.  Mail  S.  Co.,  37  Barb., 
122;  BUven  v.  Hudson  E.  B.  Co.,  33  K.  Y.,  403;  35  Barb.,  191;  Burton  v. 
Wilkinson,  18  Verm.  B.,  186)  Aubery  y.  Bske,  361 N.  T.^  47 ;  MoKay  v.  Draper, 
S7|(.T.,856. 
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OHAPTEE  III. 

GRATUITOUS  COMMISSIONS  OR  MANDATES. 

§  74.  Nature  qf  the  Contract  The  difference  between  a  contract  of 
bailment  by  deposit  without  reward,  and  that  species  of  contract  known 
as  a  mandate,  is  not  very  broad,  and  does  not  so  much  concern  the  na- 
ture of  the  contract  as  the  mode  of  its  performance.  A  mandate  is  a 
bailment  of  goods  without  reward,  to  be  carried  from  place  to  place,  or 
to  have  some  act  performed  about  them.  The  leading  case  of  Coggs  v. 
Bernard,^  decides,  that  where  a  man  undertakes  to  carry  goods  safely  and 
securely,  ho  is  responsible  for  any  damage  they  may  sustain  in  the  car- 
riage through  his  neglect,  though  he  was  not  a  common  carrier  and  was 
to  have  nothmg  for  the  carriage.  An  executory  contract  of  this  kind 
cannot  bo  enforced,  since  it  wants  a  consideration  to  support  it )  it  is 
an  agreement  to  perform  an  act  in  the  future,  without  any  compensation 
promised  or  received,  and  it  cannot  bo  enforced  in  an  action.  But 
when  the  contractor  actually  enters  upon  the  performance  of  the  work 
contracted  to  be  done,  he  is  bound  to  perform  it  in  a  careful  and  work- 
manlike manner,  and  is  responsible  for  neglect.  A  negligent  perform- 
ance of  the  undertaldng  by  which  the  property  is  injured  creates  a  lia- 
bility for  the  loss  occasioned.  The  owner's  trusting  the  bailee  with  the 
goods,  is  held  a  sufiQcient  consideration  to  oblige  him  to  a  careful 
management. 

§  75.  Sulffect  of  the  Contract  The  subject  matter  of  the  contract  of 
mandate,  as  in  the  contract  of  bailment  by  deposit,  must  be  personal 
property,  the  custody  of  which  is,  for  the  time  being,  given  into  the 
hands  of  the  mandatary.' 

In  the  civil  law,  the  contract  might  arise  in  respect  to  real  property, 
as  well  as  in  cases  where  no  property  at  all  was  concerned.  What  we 
term  an  agency,  or  a  contract  to  perform  certain  specific  work,  was 


^  2  Ld.  Raymd.|  909-913 ;  Jones  on  Bailm.,  53 ;  2  Kent's  Comm.,  569.  In  the 
ease  of  a  mandate,  the  labor  and  service*  ore  the  principal  objeots  of  the  parties, 
and  the  thing  is  merely  accessorial. 

<  Story  on  BailnL,  H  144, 145. 
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tenned  mandate  in  the  dvil  law ;  and  the  contract  included  a  great 
variety  of  undertakings  with  respect  to  property,  the  custody  of  which 
was  not  transferred.  A  gratuitous  agency  constituted  the  contract,  as 
to  purchase  a  given  piece  of  property,  or  to  perform  a  particular  piece 
of  work.  The  obligations  involved,  were  similar  to  those  imposed  by 
our  law  under  the  same  circumstances,  but  the  classification  is  dif- 
ferent. 

§  76.  The  Code  of  Louisiana  makes  the  contract  of  mandate  to  arise  in 
five  different  manners :  for  the  interest  of  the  person  granting  it  alone ; 
for  the  joint  interest  of  both  parties;  for  the  interest  of  a  third  person; 
for  the  interest  of  such  third  persons  and  that  of  the  party  granting  it ; 
and  finally  for  the  interest  of  the  mandatary  and  a  third  person.  It  is 
in  form  and  effect  a  commission  given  by  the  mandator  to  another  to 
transact  for  him  and  in  his  name,  one  or  several  affairs.  The  object 
of  the  mandate  must  be  lawful,  and  such  as  the  mandator  has  the  right 
to  accomplish,  and  the  contract  is  completed  only  by  the  acceptance  of 
the  mandatary.^  Unless  a  compensation  is  agreed  upon,  the  services 
are  presumed  to  have  been  rendered  gratuitously.  In  fact,  the  services 
are  generally  compensated  under  the  Code  of  Louisiana,  as  is  manifest 
from  the  great  variety  and  matters  of  agency  comprehended  under  this 
contract.  In  general,  whatever  may  be  committed  to  another  by  a 
procuration  or  power  of  attorney,  is  there  embraced  under  the  contract 
of  mandate,  sometimes  in  general  terms  to  include  all  affairs,  and  again 
limited  to  one  affair  alone. 

In  respect  to  the  performance  of  this  contract,  the  mandatary  is  un- 
der that  code  responsible  not  only  for  unfaithfulness  in  his  management, 
but  also  for  his  fault  or  neglect.  But  his  responsibility  with  respect  to 
faults  is  enforced  less  rigorously  against  the  mandatary  acting  gratui- 
tously, than  against  him  who  receives  a  reward." 

A  broker  is  by  the  same  law  classed  as  a  mandatary,  who  is  employed 
to  negotiate  a  matter  between  two  parties,  and  is  for  that  reason  regard- 
ed as  the  mandatary  of  both,^  to  whom  ho  owes  the  same  fidelity.  His 
obligations  and  duties  do  not  seem  to  differ  very  greatly  from  those  im- 
posed upon  brokers  and  auctioneers  under  the  common  law.* 

The  compass  of  this  contract  under  the  civil  law,  it  is  evident  from 
what  has  been  said,  embraces  a  much  wider  range  of  subjects  and  rela- 
tions than  are  incident  to  the  contract  of  mandate  at  common  law.  Wa 


*  Code  of  Louifliana,  Art.  2954, 2955, 6, 7. 

« Idem,  2972. 

s  Idem,  2985. 

«  Code  of  LooUiaoa,  Art.  2935,  7,  8. 
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have  appropriated  from  that  code  only  a  single  class  of  principles,  appli- 
cable to  duties  in  respect  to  which  our  law  was  silent.  We  borrowed 
only  such  as  we  had  need  of,  making  them  ours  from  time  to  time  as  an 
occasion  arose,  in  the  same  manner  as  we  have  incorporated  much  of 
the  civil  law  into  our  equity  jurisprudence. 

§  77.  Feasance  and  Non-feasance.  The  main  distinction  between  a 
mandate  and  a  deposit,  is  that  the  former  lies  in  feasance,  and  the  latter 
simply  in  custody.  The  duties  of  the  depositary  are  not  so  active  as 
those  of  the  mandatary  j  they  do  not  require  bo  much  vigilance.  A 
mandatary,  like  an  unpaid  agent,  engages  to  use  a  degree  of  diligence 
and  attention  adequate  to  the  performance  of  his  undertaking ;  and 
though  not  bound  by  his  original  promise  to  enter  upon  the  execution  of 
the  commission,  he  is  bound  afbcr  having  actually  entered  upon  the  busi- 
ness, to  exert  himself  in  proportion  to  the  exigency  of  the  matter  in 
hand.  This  rule  has  been  enforced  where  an  agent  without  reward  un- 
dertook to  obtain  an  insurance  on  a  vessel,  and  did  the  business  so  care- 
lessly that  the  benefits  derivable  •  from  the  policy  were  lost.^ 

In  our  law  the  contract  of  mandate  is  connected  with  a  bailment  or 
delivery  of  property :  it  was  not  so  limited  in  the  civil  law.*  And  there 
is  a  class  of  cases  in  which,  without  any  delivery  of  goods  or  property, 
an  unpaid  agent  is  held  responsible  for  the  use  of  diligence  in  the  busi- 
ness he  undertakes ;  as  where  a  man  receives  a  demand  to  collect  gratis  j 
or  where  a  surgeon  undertakes  an  operation  without  hire.  The  eflfbrt  to 
collect  must  be  made  with  ordinary  diligence  f  and  the  operation  must 
be  performed  with  ordinary  skill.*  The  existence  of  a  valid  contract  be- 
tween the  parties,  founded  on  a  consideration,  is  not  essential  to  support 
an  action  for  the  misfeasance.' 

*  MalloQgh  T.  Barber,  4  Campb.,  150 ;  Park  v.  Hammond,  4  Campb.,  344.  A 
right  to  commissionn  for  the  service  may  affect  the  question:  NeJIis  v.  De 
Forest,  16  Barb.,  61 ;  see  the  opinion  by  Woodworth,  J.,  30  John.  R.,  378 ;  and 
Coggs  V.  Bernard,  2  Lord  Raym.,  910. 

<  Hadley's  Introdnction  to  Civil  Law,  207,  232. 
'  Moore  V.  Gholson,  34  Miss.,  5  George,  372. 

*  Carpenter  v.  Blake,  60  Barb.,  488 ;  8.  C,  50  N.  Y.,  696 ;  McNevins  v.  Lowe, 
40  HI.,  209 ;  Craig  v.  Chambers,  17  Ohio  St.,  253 ;  Haire  v.  Reese,  7  Phil.  Pa., 
138 ;  Howard  v.  Grover,  28  Maine,  97. 

»  Pippin  V.  Shepard,  11  Price,  400 ;  Gladwell  v.  Steggall,  5  Bing,  N.  C,  733 ; 
6  Exch.,  767.  The  employment  or  retainer  need  not  have  been  by  the  plaintiff. 
Peck  T.  Martin,  17  Ind.,  115.  A  snrgeon  is  not  liable  for  a  want  of  the  highest 
degree  of  skiU  in  the  performance  of  an  operation ;  bat  only  for  the  want  of  or- 
dinary skill,  and  for  the  want  of  ordinary  care  and  judgment :  held  in  respect  to 
an  alleged  error  in  not  removing  more  of  a  diseased  thigh  bone.  Howard  y. 
Grover,  28  Maine,  97.  The  law  allows  the  practice  of  any  system  of  medicine ; 
i. «.,  it  does  not  prohibit  the  practice  of  any ;  bat  it  does  imply  an  undertaking 
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The  distinction  taken  at  an  early  day  between  non-feasance  and  mis^ 
feasance  by  a  mandatary,  is  founded  in  the  principle  that  though  a 
person  cannot  be  compelled  to  enter  gratuitously  upon  the  business  of 
another,  yet  when  he  once  takes  it  upon  himself  by  beginning  tho 
work,  he  becomes  responsible  for  any  damages  that  may  arise  through 
his  negligence  or  want  of  care.  A  non-feasance  is  a  failure  to  perform ; 
and  a  misfeasance  is  the  performance  in  an  improper  manner  of  some 
act  which  it  was  his  duty,  by  contract  or  otherwise,  to  have  done,  or 
of  some  act  which  he  had  a  right  to  do. 

The  common  law  does  not  enforce  a  mere  naked  promise.  Hence 
a  mandatary,  or  one  who  undertakes  to  do  an  act  for  another  without  re- 
ward, is  not  answerable  for  omitting  to  do  the  aafc,  and  is  only  liable 
when  he  attempts  to  do  it  and  does  it  amiss.  In  other  words,  he  is 
responsible  for  a  misfeasance,  but  is  not  answerable  for  a  non-feasance, 
even  where  special  damages  ave  averred.  This  rule  was  applied  where 
one  of  two  joint  owners  of  a  ship  voluntarily  undertook  to  get  the  ves- 
sel insured,  but  neglected  to  do  so,  and  the  ship  was  lost.  He  was  not 
held  liable,  because  he  had  not  come  under  a  legal  obligation.^  Ile- 
ceiving  property  into  his  hands,  under  a  promise  to  do  some  act  in  rela- 
tion to  it,  creates  a  legal  duty.  Thus,  a  bank  by  receiving  a  note  for 
collection,  where  it  is  to  receive  no  direct  compensation  for  the  service, 
becomes  bound  to  a  faithful  and  diligent  preformance  of  the  undertaking.' 
Under  the  common  law  the  engagement  is  not  considered  a  gratuitous 
undertaking ;  because  of  tho  average  deposits  accruing  to  the  bank  on 
account  of  such  collections.  Under  the  civil  law  it  is  treated  as  a  bail- 
ment  without  reward,  and  tho  mandatary  is  held  bound  by  tho  same  ob- 

on  the  part  of  every  medical  practitioner  that  he  will  use  an  ordinary  degree  of 
care  and  skill  in  bis  practice,  according  to  his  avowed  system.  Bowman  v. 
Woods,  1  Greene,  Iowa,  441 ;  Commonwealth  v.  Thompson,  G  Mass.,  134  ;  White 
T.  Carroll, 42  N.  Y.,  161 ;  Hairo  v.  Reese,  7  Phil.,  Pa.,  138 ;  McNevins  v.  Lowe, 
40  111.,  209.  The  burden  of  proof  in  a  suit  for  malpractice  is  on  theplaintjff. 
Craig  V.  Chambers,  17  Ohio  SL,  258.  In  Eugland  and  in  some  of  the  States,  the 
law  requires  that  medical  praotitioners  shall  be  licensed ;  and  allows  only  a 
licensed  physician  to  recover  for  medical  services.  Biblin  v.  Simpson,  59  Maine, 
181 ;  Wragg  v.  Strickland,  36  Ga.,  559  ;  Do  La  Rosa  v.  Prieto,  16  Com.  B.  (N.  8.), 
678.  The  same  rule  formerly  existed  in  this  State ;  Bailey  v.  Mogg,  4  Deuto, 
60.  At  present  our  law  recognizes  no  particular  school  of  medicine  as  the  legal 
or  authorized  system.  White  v.  Carroll,  42  N.  Y.,  161.  A  man  who  does  not 
profess  to  be  a  physician  nor  to  practice  as  snch,  and  is  merely  asked  his  advice 
as  a  friend  or  neighbor,  does  not  incur  any  professional  responsibility.  Ritchey 
V.  West,  23  111.,  385,  cited  in  40  111.,  210. 

^  Thome  v.  Deas,  4  John.  R.,  84.    Leading  case :  opinioa  by  Ch.  J.  Kent. 

'  Smedes  v.  Utica  Bank,  20  John.,  372 ;  S.  C,  3  Coweu,  662.  See  Edwards 
OD  Bills  and  Notes,  402, 460,  475. 
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ligation.    Tho  dnty  of  the  mandatary,  though  not  placed  on  the  same 
ground,  is  enforced  with  equal  strictness  under  both  systems.' 

§  78.  Jlide  of  Diligence,  A  mandatary  is  answerable  for  the  same  de- 
gree of  diligence  as  a  depositary ;  he  must  use  such  care  as  men  of  com- 
mon sense  and  common  prudence,  however  inattentive,  ordinarily  takd 
of  their  own  affairs,  of  a  like  kind ;  that  slight  or  moderate  degree  of 
care  which  men  naturally  take  of  their  own  goods.  He  is  not  liable  for 
a  loss  or  injury,  unless  it  happens  through  his  gross  negligence  or  bad 
faith.  Like  many  other  principles  of  law,  this  rule  must  be  under- 
stood with  reference  to  the  article,  the  nature  of  the  trust,  and  the  cir- 
cumst^mces  attending  its  execution.* 

§  79.  The  supposed  case  of  the  diamond  ring,  illustrates  the  principle 
which  fixes  the  degree  of  care  demanded  of  the  mandatary  j  for  instance, 
if  Stephen  desire  Philip  to  carry  a  diamond  ring  from  Bristol  to  a  person 
in  London,  and  he  put  it  with  bank  notes  of  his  own  into  a  letter  case, 
out  of  which  it  is  stolen  at  an  inn,  or  seized  by  a  robber  on  the  road, 
PhOip  shall  not  be  answerable  for  it  j  although  a  verff  careful,  or  per- 
haps a  commonly  prudent  man  would  have  kept  it  in  his  purse  at  the 
inn,  and  have  concealed  it  somewhere  in  the  carriage  j  but  if  he  were  to 
secrete  his  own  notes  with  peculiar  vigilance,  and  either  leave  the  dia- 
mond in  an  open  room,  or  wear  it  on  his  finger  in  the  chase,  he  would  be 
bound,  in  case  of  a  loss  by  stealth  or  robbery,  to  restore  tho  value  of  it 
to  Stephen.^  In  general,  the  fact  that  the  party  did  the  work  on  the 
subject  of  the  bailment  with  the  same  care  that  he  did  the  work  on  like 
goods  of  his  own,  will  repel  the  imputation  of  negligence.*  This  pre- 
smnption  may,  without  doubt,  be  overcome  by  proof  of  actual  negligence, 
or  of  conduct,  which  though  applied  to  his  own  goods,  would  be  deemed 
iM^ligent  in  a  bailee  without  hire,  of  ordinary  prudence.*  Negligence  is 
a  fact  to  be  found  from  the  evidence. 

§  80.  How  far  the  mandatary  may  be  rendered  liable  for  the  want  of 
proper  care,  even  where  he  shows  the  same  neglect  of  his  own  goods,  is 
very  well  shown  in  tho  action  of  Tracy  v.  "Wood.**  A  undertook  gratu- 
itously to  carry  two  parcels  of  doubloons  for  B,  from  New  York  to  Bos- 
ton, in  a  steamboat,  by  the  way  of  Providence.    A  in  the  evening  (the 

'  Dumford  v.  Patterson,  7  Martin,  460, 464. 

*  McNabb  v.  Lockhart,  18  Go.,  495 ;  Jenkins  v.  Mathews,  1  Sneed,  Tenn.^ 
S48  ;  Danu  v,  Brnnner,  13  La.,  Ann.  B.,.452 ;  Tompkins  v.  Soltmarsh,  14  Serg. 
Sl  Hawls.,  275 ;  Tracy  v.  Wood,  3  Mason,  132. 

'  Jones  on  Bailm.,  63 ;  Spooner  v.  Mattoon,  40  Yt.,  300. 

*  Lane  V.  Cotton,  1  Ld.  Raym.,  646 ;  Kettle  v.  Biomsale,  Willes'  B.,  121. 
«   Booth  v.  Wilson,  1  B.  and  Aid.,  59. 

*  3  Mason  B.,  132.    Conway  Bank  v.  Amer.  Ex.  Co.,  8  Allen,  512. 
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boat  being  to  sail  early  in  the  morning,)  put  both  bags  of  doubloons,  one 
being  within  the  other,  into  his  valise  with  money  of  his  own,  and  carried 
it  on  board  of  the  steamboat  and  put  it  into  a  berth  in  an  open  cabin,  al- 
though notice  was  given  to  him  by  the  steward,  that  they  would  bo  safer 
in  the  bar-room  of  the  boat.  A  went  away  in  the  evening,  and  returned 
late,  and  slept  in  another  cabin,  leaving  his  valise  where  he  had  put  it. 
The  next  morning,  just  as  the  boat  was  leaving  the  wharf,  ho  discover- 
ed, on  opening  his  valise,  that  one  bag  was  gone,  and  he  gave  an  imme- 
jdiate  alarm  and  ran  from  the  cabin,  leaving  the  valise  open  there  with 
the  remaining  bag,  his  intention  being  to  stop  the  boat.  He  was  absent 
for  a  minute  or  two  only,  and,  on  his  return,  the  other  bag  also  was 
missing.  An  action  being  brought  against  him  by  the  bailor  for  the  loss 
of  both  bags,  the  question  was  left  to  the  jury  whether  there  was  not 
gross  negligence,  although  the  bailee's  own  money  was  in  the  same  va- 
lise. The  jury  were  dkected  to  consider  whether  the  party  used  such 
diligence  as  a  gratuitous  bailee  ought  to  use  under  such  cirpumstanccs, 
and  they  found  a  verdict  for  the  plamtifif  for  the  first  bag  lost,  and  for 
the  bailee  for  the  second. 

Here  is  another  illustration  of  the  same  rule,  that  the  bailee  may  be 
liable  where  he  keeps  the  property  as  he  does  his  own.  The  defendant, 
a  coffee-house  keeper,  having  the  custody  of  money  without  reward,  lost 
it,  and  gave  this  account  of  it :  that  he  had  put  it  with  a  larf]:o  sum  of 
money  of  his  own,  into  his  cash  box,  which  was  kept  in  his  tap-room ; 
that  the  tap-room  had  a  bar  in  it  and  was  kept  open  on  a  Sunday,  the  rest 
of  his  house  not  being  kept  open  on  that  day ;  and  that  the  cash  box, 
with  his  own  and  the  plaintiff's  money,  had  been  stolen  on  that  day. 
The  judge  left  it  to  the  jury  to  say  whether  the  defendant  was  guilty  of 
gross  neglect  j  and  told  them  that  the  loss  of  the  defendant's  own  money 
did  not  necessarily  prove  reasonable  care.  The  charge  of  the  judge 
was  afterwards  held  good,  and  it  was  decided,  first,  that  the  question  of 
gross  negligence  was  properly  left  to  the  jury ;  and  second,  that  there 
was  evidence  on  which  they  might  find  for  the  plaintiff.^ 

§  81.  The  degree  of  care  required  of  the  mandatary,  is  materially 
affected  by  the  circumstances  attending  the  execution  of  the  contract, 
such  as  the  kmd  and  value  of  the  goods  bailed  and  their  liability  to  injury. 
Lord  Stowell  puts  this  case  in  point :  "  If  I  send  a  servant  with  money 
to  a  banker  and  he  carries  it  with  proper  care,  he  would  not  bo  answer- 
able for  the  loss,  though  his  pocket  were  picked  by  the  way.    But,  if 

^  Dooiman  v.  Jenkins,  2  Adolph.  and  Ellis,  256 ;  see  Smith  ▼.  First  National 
Bank  of  Westfield,  99  Mass.,  605;  6^  Pa.  St.^  47^  34  Md.^  235,  247]  3  Brow- 
Bter,  9. 
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fnsteail  of  carrying  it  in  a  proper  manner  and  with  ordinary  cantion,  he 
should  carry  it  openly  in  his  hand,  thereby  exposing  valuable  property 
80  as  to  invite  the  snatch  of  any  person  ho  might  meet  in  the  crowded 
population  of  a  largo  town,  he  would  be  liable ;  because  he  would  be 
guilty  of  negligcntia  malUiosa,  in  doing  that  from  which  the  law  must 
infer  that  he  intended  the  event  which  has  actually  taken  place."  ^ 

'■  Bendsberg,  6  Rob.,  141, 155.  So,  also,  tbe  captain  of  a  vessel  who  carries 
the  goods  of  another,  tbongU  not  for  Lire,  is  bound  to  take  prudent  care  of 
them ;  and  where  ho  intenneddlcs  with  the  che«t  of  a  seaman,  who  has  been 
casnally  left  behind,  he  is  bonnd  to  restore  it  to  its  former  state  of  security, 
particularly  if  tha  contents  be  valuable.  TIius  in  Nelson  v.  Macintosh,  1  Star- 
kie  N.  P.,  188,  an  dction  of  case  for  so  negligently  carrying  plaintiiF's  box,  con- 
taining doubloons,  dollars  and  other  valuables  that  the  box  and  its  contents 
were  lost ;  plaintiff  came  on  board  the  Jrundelf  of  which  the  defendant  was  cap- 
tain, at  Trinidad,  with  the  intent  to  work  his  passage  home,  but  being  casu- 
ally on  shore  when  the  signal  was  given  for  sailing,  was  left  behind.  Plain- 
tiff's box  was  stowed  with  others  on  the  quarter  deck,  and  soon  after  departure, 
was  opened  by  the  defendant,  upon  a  suggestion  that  it  might  contain  contra- 
band goods.  The  box  was  fastened  with  a  lock,  and  the  lid  was  also  nailed 
down ;  having  ascertained  the  contents,  the  lid  was  replaced  and  nailed  down 
again.  Toward  the  termination  of  the  voyage,  the  cax)tnin  again  opened  the 
box  In  the  presence  of  the  passengers,  and  placed  tbe  contents  in  a  canvas  bag, 
which  he  deposited  in  his  own  chest  in  the  cabin,  wbere  he  nsually  kept  his 
own  valuables.  On  arrival  at  Gravesend,  a  river  pilot  was  taken  on  board,  and 
the  captain  and  one  mate  left  tbe  vessel,  another  mate  remaining  on  board; 
an  excise  officer  was  also  on  board,  and  two  young  men  belonging  to  the  vessel 
who  slept  in  the  cabin.  On  the  next  morning  the  captain's  tniuk  containing 
the  valuables  was  missing,  and  not  afterwards  found.  The  defendant  introduc- 
ed ovidonco  tending  to  show  that  the  property  had  been  stolen  by  persons  un- 
connected with  tbe  vessel.  But  Lord  Ellenborough,  before  whom  the  action 
was  tried,  charged  the  jury  that  in  a  case  like  this,  though  a  j^erson  does  not 
carry  for  hire,  he  is  bound  to  take  proper  and  prudent  care  of  that  which  is 
committed  to  him,  and  ho  left  it  to  the  Jury  to  consider,  1st.  Whether  the  cax)- 
taiu  bad  not,  under  the  circumstances,  by  the  intermeddling  and  removal,  im- 
posed on  himself  the  duty  of  carefnlly  guarding  against  all  perils  to  which  the 
proi)erty  was  exposed  in  consequence  of  the  alteration.  2d.  Whether  he  had 
in  fact^  carefully  guarded  the  property;  and  that  if  they  were  of  the  opinion 
that  tbe  conduct  of  the  defendant  had  imposed  upon  him  the  duty  of  carefnlly 
guarding  the  goods,  and  that  ho  had  been  guilty  of  negligence,  they  were  to 
find  fur  the  plaintiff;  and  the  Jury  rendered  a  verdict  tor  the  i)laintiff.  It 
is  evident  from  the  above,  as  well  as  other  cases,  tbat  the  rule  of  liability  is 
xelaxed  or  I'endered  stringent  so  as  to  meet  the  circumstances  of  each  particular 
case.  The  principle,  indeed,  remains  tbe  same  in  all  cases,  but  its  apxdica- 
tion  is  left  mainly  to  the  jury,  who  find  from  the  circumstances  whether  there 
lias  been  a  loss  through  negligence.  Tho  mere  mandatary,  it  is  to  be  observed, 
is  liable  only  for  gross  negligence ;  this  is  the  general  principle.  Stanton  v. 
Bell,  2  Hawks,  145;  Lodowski  v.  McFarland,  3  Dana,  205;  Tracy  v.  Wood,  3 
Hason,  132.    Gross  negligence  is  the  omission  of  that  caie  whioh  bailees  withoal 
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§  82.  A  gratuitous  bailee  of  money  or  small  packages  of  great  value 
must  take  the  common  care  of  them  usually  bestowed  upon  such  articles; 
he  must  use  a  degree  of  diligence  and  attention  adequate  to  the  perform- 
ance of  the  trust ;  such  ordinary  care  as  the  circumstances  naturally  call 
«6r.» 

Being  a  gratuitous  bailee,  a  volunteer  in  the  service  of  another,  ho 
does  not  guarantee  the  safe  transmission  of  the  money,  without  an  ex- 
press stipulation  to  that  effect.  His  engagement  is  to  use  the  neces- 
sary care  and  diligence  in  the  discharge  of  his  trust ;  namely,  such  care 
In  its  transportation  and  delivery  as  persons  of  common  prudence  In  his 
situation,  usually  bestow  in  the  custody  and  keeping  of  similar  property 
belonging  to  themselves.^  Ho  makes  the  business  his  own,  and  engages 
to  employ  upon  it  the  same  care,  attention  and  diligence,  which  ho  would 
use  were  the  business  actually  his  own :  the  contract  implied  by  Jaw 
can  hardly  bo  more  comprehensive. 

§  83.  Where  the  owner  of  his  own  free  will  confides  his  property 
to  the  custody  of  another,  he  knows  or  may  fairly  ba  presumed  to  be  ac- 
quainted with  his  character ;  and  in  such  a  case  it  is  not  unreasonable  to 
assume  that  the  owner  assents  that  the  bailee  shall  keep  or  carry  the 
same  with  the  care  which  he  usually  takes  of  his  own  property.^  For 
the  same  reason,  the  owner's  assent  that  the  business  shall  be  transact- 
ed according  to  an  established  usage,  may  be  presumed.^  But  mere 
knowledge  by  the  bailor  of  the  mode  in  which  the  bailee  receives  and 
takes  care  of  property  intrusted  to  him,  will  not  as  a  matter  of  law 
absolve  him  from  liability  for  a  want  of  due  care :  unless  the  circum- 
stances be  such  as  to  establish  an  agreement  as  to  the  nature  and 
degree  of  care  to  be  used  by  the  bailee.* 

§  84.  A  mandatary  holds  the  property  under  a  special  trust,  and  is 
held  to  a  strict  fidelity  in  the  execution  of  the  trust ;  he  must  perform 
liis  engagement  with  perfect  fairness  and  strict  integrity.  No  reason  can 
be  suggested  why  he  should  not  be  held  to  the  same  rules  of  account- 

hire,  or  other  mandataries,  of  common  prudence,  are  accasiomod  to  take  of 
property  of  the  like  kind.  Articles  of  great  valuo,  such  as  may  bo  easily  injure 
ed,  demand  a  greater  degree  of  care  than  those  of  less  value.  Money,  Jewelry, 
and  pictures  are  of  this  description.    Graces  v.  Tickuor,  G  N.  Hamp.,  537. 

^  Jenkins  v.  Mathew,  1  Saeed,  248 ;  McNabb  v.  LockUart,  Id  Georgia,  495 ; 
Graves  v.  TLcknor,  G  N.  U.,  537. 

■  Eddy  V.  Livingston,  35  Mo.,  487 ;  Colyor  v.  Taylor,  1  Cold.  Tenn.,  372; 
The  State  v.  Meagher,  44  Mo.,  363 ;  Jourdan  v.  Reed,  1  Clarke  (Iowa),  135. 

>  The  William,  G  Rob.  Ad.  R.,  316. 

*  Gibson  v.  Culver,  17  Wend.,  305 ;  Van  Santvooid  v.  St.  John,  6  Hill,  137. 

'  Conway  Bank  v.  Amer.  Ex.  Co.,  8  Allen,  512 ;  Ante  (  50  ;  see  Eastman  t^ 
Pattei8on,33Vt.>146. 
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ability  as  an  ordinary  trustee  of  personal  property : '  and  to  the  same 
rules  which  enforce  the  duties  of  an  agent  to  his  principal."  Neither  an 
agent  nor  a  trustee  is  permitted  to  have  or  to  acquire  in  the  business 
committed  to  him,  any  interest  adverse  to  that  of  the  party  for  whom 
he  acts.'  The  relation  in  which  he  stands  precludes  him  from  any  sur- 
reptitious dealing  on  his  own  account,  at  the  expense  of  the  principal  or 
party  on  whose  behalf  he  is  acting. 

Factors,  agents  and  brokers  acting  as  such,  and  having  the  custody 
of  money  or  property  belonging  to  a  principal,  act  in  a  fiduciary  capa- 
city ;  and  are  for  that  reason  held  to  a  strict  liability*  So  an  attorney 
collecting  money  for  his  client,  or  an  agent  receiving  money  to  invest 
or  to  appropriate  in  a  special  manner,  holds  it  in  a  like  fiduciary  capa- 
city ;*  and  his  duty  to  follow  his  instructions,  or  to  account  for  the  fund, 
is  not  much  affected  by  the  circumstance  that  he  is  or  is  not  to  be  paid 
for  his  services.  The  remedy  given  against  him  by  arrest,  is  placed 
upon  the  ground  of  a  violated  trust.* 

§  85.  A  loan  of  animals  to  be  used  for  their  keep,  creates  a  bailment 
for  hire ;  and  subjects  the  bailee  to  the  rules  applicable  to  that  class  of 


1  Taylor  v.  Fire  Department  of  N.  Y.,  1  Edw.  Ch.,  294, 299 ;  Chapin  v.  Wee4» 
Clarke's  Ch.  B.,  4(54. 

■  Reed  V.  Warner,  5  Paige's  Ch.  B.,  650,  656. 

^Coukey  v.  Boud,  36  N.  Y.,  427 ;  Morrison  v.  (X  A  L.  C.  B.  Co.,  52  Barb.,  173l 

*  Dngnid  v.  Edwards,  50  Barb.,  288. 

•  Gross  V.  Graves,  2  Bobt.,  707;  White  v.  Piatt,  5  Denio,  269. 

^  Schieder  v.  Shiolls,  17  How.  Pr.,  420 ;  see  Dodge  v.  Tileston,  12  Pick.,  32a 
Tbeeogagemeut  of  the  mandatary  partakes  of  the  nature  of  a  trust,  in  the  cze- 
cation  of  which  a  strict  fidelity  is  required  of  him ;  as  much  as  this  is  implied  in  fk 
remark  quoted  from  one  of  Cicero's  speeches,  that  the  ancient  Bomans  considered 
a  mandatary  as  infamous  if  he  broke  his  engagement,  not  only  by  actual  fraud^ 
bnt  oven  by  more  than  ordinary  negligence.  Jones  on  Bailm.,  63.  The  confi- 
dence reposed  in  him  was  evidently  regarded  as  creating  an  obligation  which 
eonldnot  be  violated  without  dishonor,  -without  Incurring  the  infamy  attaching 
to  the  betrayal  of  a  trust.  But  this  is  rather  a  statement  of  the  obligation,  a^ 
It  18  felt  by  an  honorable  and  faithful  man,  than  a  strictly  accurate  defiuitiou 
of  the  legal  duty ;  for  the  law  does  not,  as  we  have  seen,  hold  the  mandatary^ 
tvithout  reward,  to  so  strict  a  rule  of  responsibility  as  It  imposes  upon  the  baileo 
for  hire.  It  prefers  rather  to  base  the  obligation  of  the  contract  upon  a  consid- 
eration of  benefit,  or  of  actual  trust,  coupled  with  the  custody  of  property ;  bnt 
hi  aome  instances,  a  moral  obligation  arising  out  of  a  pre-existing  and  vainablQ 
ooDsideration,  is  regarded  as  sufficient  to  support  an  express  promise  or  under- 
faking,  such  as  a  debt  barred  by  the  statute  of  limitations.  Cook  v.  Bradley,  7 
Conn.  B.,  57.  Where  a  legal  obligation  has  once  existed,  it  may  be  made  the  basis 
of  a  ftitnre  undertaking  valid  in  law.  A  more  moral  obligation,  which  doei  not 
axise  oat  of  a  pie-existing  legal  duty,  will  not  suppott  A  promise. 
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bailees.^  So  the  delivery  of  a  chattel  on  trial,  pondmg  a  negotiation  for 
a  sale,  to  be  kept  at  a  price  named  or  rctorned;  creates  a  bailment  mu- 
tually beneficial  to  the  parties ;  the  bailee  is  not  liable  for  a  loss  or  injury 
to  property,  where  he  has  taken  due  or  reasonable  care  of  it.^  So  the 
delivery  of  goods  to  a  party  for  use  under  a  contract  that  they  shall 
become  his  on  his  paying  a  certain  sum,  is  to  be  treated  as  a  bailment 
rather  than  a  conditional  sale;^  but  there  is  certainly  an  clement  in  the 
contract  not  found  in  a  simple  bailment ;  so  that  an  action  by  the  bailee 
against  a  trespasser  for  taking  the  property  before  the  day  fixed  for 
payment,  will  not  bar  a  second  action  by  the  vendor  to  recover  its 
value.* 

There  is  a  clear  distinction  between  the  case  of  a  delivery  of  a  chat- 
tel on  a  condition,  that  the  party  receiving  it  shall  try  it  and  keep  it 
at  a  price  named  or  return  it  within  a  given  time  in  case  he  does  not 
like  it,  and  a  present  sale  of  a  chattel  giving  the  buyer  the  privilege  of 
returning  it  after  a  trial.  There  is  a  condition  in  each  of  these  con- 
tracts I  in  the  first,  a  condition  on  which  the  sale  is  to  take  place ;  and 
in  the  second,  a  condition  on  which  the  sale  may  be  rescinded.^  The 
right  to  rescind  depends  upon  the  terms  of  the  contract ;  it  is  to  bo 
exercised  in  the  time  and  manner  agreed  upon  by  the  parties.® 

§  86.  The  action  of  assumpsit  lies  for  the  recovery  of  money  appro- 
priated or  misapplied  by  the  defendant.^  It  lies  on  a  valid  promise  made 
by  the  defendant  to  a  third  person,  for  the  benefit  of  the  plaintiff.*  Un- 
der the  present  practice  an  action  for  money  had  and  received  t#  the 

^  Chamberiain  v.  Cobb,  32  Iowa,  161 ;  Maxwell  v.  Henston,  67  N.  C,  305. 

'  Hunt  V.  Wyman,  100  Mass.,  198;  Do  Fonclear  v.  Shotteokirk,  3  John*  R, 
170 ;  Nichols  v.  Rolaml,  11  Martin,  192. 

3  Becker  v.  Smith,  59  Pa.  St.,  4G9.  In  Pennsylvania  a  sale  and  delivery  with 
an  agreement  that  the  title  shall  remain  in  the  vendor  nntil  the  price  is  paid, 
is  regarded  as  fraudulent,  and  is  held  void  as  against  the  creditors  of  the  ven- 
dee. Heppo  V.  Speakman,  7  Phila.  R.,  117  ;  Martin  v.  Mathias,  14  S.  &  R.,  214 ; 
it  is  not  regarded  iis  fraudulent  where  tho  property  is  and  is  to  be  employed  in 
the  service  of  the  vendor  until  paid  for.  Lehigh  Co.  v.  Field,  8  W.  <&  S.,  232  ; 
Sterling  &  Son  v.  Goodrich,  6  Pittsburgh  Legal  Journal,  N.  S.,  174.  A  liko 
decision  was  made  in  Wait  v.  Green,  36  N.  T.,  (>56,  and  overruled  or  qualified  in 
Ballard  v.  Bargett,  40  N.  Y.,  314 ;  see  Sargcant  v.  Motcalf^B  Giay,  506;  Hart  v. 
Carpenter,  24  Conn.,  427;  Bigelow  v.  Huntley,  8  Vt.,  151. 

*  Hasbrouck  v.  Lounsburjr,  26  N.  Y.,  593. 

'  Hasbrouck  v.  Lonusbury,  supra,  and  Hunt  v.  Wyman,  cmpra ;  Bailey  r. 
Colly.  34  N.  H.,  29 ;  Vincent  v.  Cornell,  13  Pick.,  294. 

^  Giles  V.  Bradley,  2  John.  Cas.,  253  ;  Lord  v.  Kenny,  13  John.  R.,  219;  Pinney 
V.  Hall,  1  Hill,  89  ;  see  also  Burrell  v.  Root,  40  N.  Y.,  496. 

^  Dumond  v.  Carpenter,  3  John.R.,  183;  Weston  v.  Barker,  12  John.  B.,  27& 

*  DeL  &  Hudson  C.  C.  v.  Westchester  Co.  Bank,  4  Denio,  97. 
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plain  tiff's  uso  may  be  maintained  the  same  as  under  the  old  practice ; 
without  a  demand,  where  it  is  received  under  an  engagement  to  remit  or 
pay  it  over  without  delay  j^  and  on  a  demand,  where  it  is  received  as  a 
deposit  or  uitder  circumstances  that  Justify  the  agent  or  bailee  in  wait- 
ing for  instnictions.^ 

Where  a  person  accepts  money  from  one  man  to  deliver  over  to 
another,  an  action  of  assumpsit  lies  for  not  paying  it  over.'  And  where 
an  agent  undertakes  to  effect  an  insurance,  and  fails  to  do  so,  it  is  his 
duty  to  give  notice  to  his  principal,  for  a  breach  of  which  duty  the 
action  of  assumpsit  will  lie.* 

A  gratuitous  undertaking,  not  accompanied  by  a  bailment  o(  any 
kind,  as  to  obtain  a  policy  of  insurance,  or  to  make  an  entry  of  goods 
for  a  friend  at  the  custom-house,  entered  upon,  binds  him  to  act  in  good 
faith  and  with  reasonable  carej  it  does  not  render  him  responsible  for 
the  uso  of  anythmg  more  than  ordinary  skill,  or  that  degree  of  knowl- 
edge and  skill  usually  possessed  by  men  in  his  situation  or  business.* 

§  87.  The  Contract.  An  ingenious  writer  in  the  American  Jurist,  main- 
tains that  there  is,in  fact,  no  contract  formed  between  the  mandator  and 
the  mandatary }  and  that  though  the  mandatary  is  liable  for  misfeasance 
in  the  execution  of  his  trust,  he  is  so,  not  by  virtue  of  his  contract,  but 
for  his  tort.^  This  theory  is  maintained  in  an  elaborate  article,  the  argu- 
ment in  which  proceeds  mainly  upon  the  form  of  action,  usually  case, 
which  is  brought  for  the  violation  of  the  trust ;  the  question  of  liability 
being  always  tried  and  decided  on  the  plea  of  not  guilty  J  "  The  form  of 
the  action  is  not  assumpsit,  but  case  ]  the  plea  is  not  non-assumpsitj  but 
not  guilty.  In  this  view  of  the  matter  there  is  no  inconsistency,  no  princi- 
ple is  violated,  everything  is  congnious.  The  bailor's  want  of  right 
to  sue  for  non-feasance,  is  entirely  consistent  with  his  right  to  sue  for 
misfeasance.  Assumpsit  cannot  be  for  misfeasance  as  such.  If  you 
sue  for  misfeasance,  your  action  is  grounded  on  tortj  not  on  contract.  It 
arises  ex  delicto^  not  ex  contractu.  If  there  be  a  binding  contract  to  do, 
and  misfeasance  in  the  execution  of  it,  you  may,  generally  speaking, 
bring  assumpsit ;  but  then  the  gist  of  your  action  is  the  non-peifonnance 
of  the  contract}  and  you  must  take  care  to  declare  on  the  non-perform- 

»  Stacy  ▼.  Graham,  14  N.  Y.,  492 ;  Schwlnger  v.  Hiokok,  53  N.  Y.,  280,  SJ86. 

*  Phelps  V.  Bofitwick,  22  Barb.,  314. 

*  Wheatley  V.  Low,  Cro.  Jnc,  667. 

^  Callendor  v.  Oelrichs,  1  Arnold  B.,  401. 

*  8hioll8  V.  Blackbnruo,  1  H.  Black.,  158 ;  Mono  v.  Morgue,  Cowper,  480 ; 
Percy  v.  Millandon,  20  Martin,  75  j  see  Dartnail  v.  Howard,  4  Bam.  and  Ciea8.« 
345  ;  Heinemanii  v.  Heard,  50  N.  Y.,  27,  35. 

«  VoL  10,  page  275.  ^  Idem,  262. 


73  LAW  OF  BAILMEKTS. 

ance,  and  nso  the  miftfoasance  as  evidonco  of  it ;  for  if  tbere  be  misfeas- 
ance, the  contract  is  not  performed  as  it  was  agreed  to  be,  and  of  oouise 
assumpsit  lies  for  the  broach.'' 

This  distinction  is  voiy  nicely  drawn,  but  the  difFcr^ce  between 
calling  the  undertaking  of  the  mandatary  a  contract  or  a  trust  is  not 
very  broad.  In  either  case,  the  obligation  arises  out  of  the  relation 
of  the  respective  parties  to  each  other,  and  the  tort  or  wrong  consists  in 
the  failure  to  perform  the  act  undertaken,  with  the  degree  of  care  which 
that  obligation  imposes  upon  him.  Commentators  and  judges  have  uni- 
formly spoken  of  this  undertaking  as  a  contract,  treating  and  enforciDg 
it  as  such,  as  often  as  it  has  been  brought  before  a  judicial  tribunal,  or 
discussed  as  an  elementary  question.  It  is  none  the  less  a  contract 
because,  in  most  cases,  it  is  implied  by  law ;  whether  a  recovery  may  bo 
had  for  its  violation,  depends  upon  the  plaintiff's  showing  that  the  de- 
fendant has  failed  to  dischai'ge  the  obligations  it  cast  upon  him,  that 
is,  has  failed  to  do  the  act  with  proper  care.  Though  the  form  of  the 
action  be  case,  it  is  usual  and  necessary  to  incorporate  into  the  complaint 
the  substance  of  the  contract,  and  the  plea  of  not  guilty  puts  in  issue 
simply  the  allegations  of  damage  or  loss  by  the  negligence  alleged." 
Other  matters  must  be  pleaded  specially,  as  in  actions  of  assumpsit.  In 
the  action  of  case,  against  a  common  carrier,  the  plea  of  not  guilty 
operates  only  as  a  denial  of  the  loss  or  damage  through  the  default  or 
negligence  charged,  but  it  does  not  put  in  issue  the  fact  of  the  receipt 
of  the  goods  by  the  defendant  as  a  carrier  for  hire,  nor  the  purpose  for 
which  they  were  received. 

Assumpsit  and  case  are  in  many  instances  concurrent  remedies,  under 
a  practice  so  long  established  that  it  has  interwoven  itself  with  the  first 
principles  of  the  common  law.  Mr.  Justice  Littledalo  thus  states  the 
distinction  between  these  two  forms  of  action,  from  which  we  shall 
perceive  how  far  the  tort  diflfers  from  a  breach  of  contract :  "  Where 
there  is  an  express  promise,  and  a  legal  obligation  results  from  it,  there 
the  plaintiff's  cause  of  action  is  most  accurately  described  in  assumpsit, 
in  which  the  promise  is  stated  as  the  gist  of  the  action.  But  where, 
from  a  given  state  of  facts,  the  law  raises  a  legal  obligation  to  do  a 
particular  act,  and  there  is  a  breach  of  that  obligation  and  a  consequen- 
tial damage,  there,  although  assumpsit  may  be  maintainable  upon  a 
promise  implied  by  law  to  do  the  act,  still  an  action  on  the  case,  found- 
ed in  tort,  is  the  more  proper  form  of  action,  in  which  the  plaintiff,  in 


*  Appendix  to  Wuxren^  Law  Stadies,  3  ed.,  p.  37 ;  see  also  form  of  declaia- 
tion,  Yates'  Pleadings,  371 ;  and  So.  Ex.  Ca  v.  MoYeigh,  20  Gratt.  Ytk^  264. 

*  Bomett  v.  Lynch,  5  B.  and  C,  eOO. 
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Ilia  declaration,  states  the  facts  out  of  which  the  legal  obligation  arises, 
the  obligation  itself,  the  breach  of  it,  and  the  damage  resulting  from 
that  breach.  For  that  is  the  most  accurate  description  of  the  real  cause 
of  action ;  and  that  form  of  action,  in  which  the  real  cause  of  action  is 
most  accurately  described,  is  the  best  adapted  to  every  case." 

§  88.  The  consideration  for  the  contract  or  undertaking  of  the  bailee 
or  the  maudatary,  in  the  action  of  case,  is  always  stated  to  be  the  de- 
livery of  the  goods  at  the  instance  of  the  defendant  for  the  purpose  con- 
templated by  the  parties ;  following  which,  comes  the  allegation  that  it 
became  the  duty  of  the  defendant  to  take  due  care  of  the  property  so 
intrusted  to  him,  and  redeliver  or  carry  the  same  according  to  the  under- 
standing under  which  it  was  received ;  then  follows  the  allegation  of  a 
breach  of  duty,  namely,  an  averment  that  the  defendant,  not  regarding 
his  duty  in  that  behalf,  did  not  take  proper  care  of  the  thing  bailed, 
whereby  ensued  damage  or  loss  to  the  plaintiff.  On  a  plea  of  not  guilty, 
to  such  a  declaration,  though  it  put  in  issue  only  the  question  of  negli- 
gence, it  is  evident  that  the  cause  of  action  arises  in  part  out  of  the 
contract  set  forth  by  way  of  inducement.  If  we  call  it  an  implied  con- 
tract^ as  it  is  in  most  cases,  and  the  breach  of  the  duty  imposed  by  law 
n  iortj  the  tort  itself  grows  out  of  a  failure  to  perform  the  duty  or  engage- 
ment implied  by  law  from  the  relation  into  which  the  parties  have  entered 
towards  each  other.  So  that  the  emphasis,  which  the  writer  in  the 
American  Jurist  places  on  the  fact,  that  the  remedy  here  is  by  an  action 
of  tort y  can  hardly  be  held  to  negative  the  existence  of  a  contract.^  In* 
deed,  though  there  be  an  express  contract  on  which  an  action  of  assump- 
sit would  lie,  still,  if  a  common  law  duty  results  from  the  facts,  the  party 
may  be  sued  in  tort  for  any  neglect  or  misfeasance  in  the  execution  of 
the  contract;^  the  action,  however,  is  then  grounded  on  tiie  misfeasance, 
and  the  contract  is  stated  as  matter  of  inducement. 

§  89.  It  is  plain  that  the  form  of  pleading,  while  it  may  sometimes 
Illustrate  the  principles  of  law  on  which  the  rights  of  parties  may  depend, 
does  not  determine  this  question.  The  cases  all  hold  that  there  is  a 
contract,  and  that  the  owner's  trusting  the  mandatary  with  the  goods 
is  a  sufficient  consideration  to  oblige  him  to  a  careful  management.^  An 
executory  contract,  to  assume  the  duties  of  a  mandatary  to  be  performed 
at  some  future  day,  is  not  binding ;  but  the  breach  of  a  trust  undertaken 
voluntarily  is  a  good  ground  for  an  action.^    The  actual  entry  upon  the 

1 16  American  Jarist,  264  to  275. 

*  Bariietb  v.  Lynch,  5  B.  and  C,  609 ;  Boorman  v.  Biown,  3  Q.  B.,  511 1  Til- 
liagUast's  Forms,  418. 

>  lid.  Kaym.,  909;  3  Salk.,  11. 

«  Boll.  Abr.,  10 ;  2  lien.,  7, 11 ;  £lsee  v.  GatwaixL,  5  T.  B.,  143. 
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thing  and  taking  tho  trust  upon  himself  is  held  a  consideration.  Mr 
Justice  Story  puts  this  case  by  way  of  illustrating  tho  principle  involved : 
"  If  A  should  intrust  a  letter  to  B,  containing  money,  to  pay  his  not<)  at 
a  bank  in  Boston,  due  on  a  particular  day,  and  B  should  gratuitously 
undertake  to  deliver  the  letter,  and  take  up  the  note  on  that  day,  and 
ho  should  neglect  to  carry  the  letter,  or  to  take  up  the  note,  whereby 
the  note  should  be  protested,  and  A  should  suffer  a  special  damage,  B 
would,  at  tho  common  law,  be  liable  to  an  action  for  his  negligence,  and 
the  delivery  of  the  letter  to  B,  under  such  circumstances, would  bo  a  part 
execution,  and  a  sufficient  consideration  to  support  the  action."*  The 
same  would  be  the  case,  no  doubt,  where  the  mandatary  gratuitously 
engages  to  carry  other  property  from  one  place  to  another ;  the  engage- 
ment coupled  with  an  actual  receipt  of  the  thing  bailed  creates  the  con- 
tract and  binds  him  to  its  fulfillment.^  The  contract  does  not  become 
perfect  till  some  act  is  done  by  way  of  its  execution. 

§  90.  There  are  many  cases  in  which  goods  come  into  a  party's  pos- 
session in  the  course  of  his  business,  or  are  left  in  his  custody  by  acc^.- 
dent  or  oversight,  without  any  express  contract  for  their  safo-keeping, 
and  where  no  compensation  is  expected  or  paid  for  their  storage.  E.  g.j 
a  common  carrier,  receiving  and  transporting  a  passenger  and  his  bag- 
gage, ceases  to  be  liable  for  tho  baggage  as  a  carrier  after  the  lapse  of  a 
reasonable  time  after  its  arrival  at  the  place  of  destination ;  from  that 
time  he  holds  the  baggage  under  a  modified  liability,  analogous  to  that 
of  a  warehouseman.  His  duty  to  exercise  care  over  the  property  tha<« 
remaining  in  his  hands,  grows  out  of  the  original  contract  ]  he  assumeft 
the  duty  of  keeping  the  property  till  called  for ;  he  does  not  hold  it  as  a 
mere  gratuitous  bailee ;  he  is  therefore  bound  to  exercise  ordinary  care 
in  keeping  and  preserving  the  property.*'*  His  liability  is  modified  to 
that  of  an  ordinary  bailee,  not  liable  for  a  loss  by  fire ;  *  the  original  con- 
tract, though  modified  in  respect  to  the  degree  of  liability  assumed  from 
a  reasonable  time  after  the  arrival  of  the  goods,  being  understood  to 
contemplate  a  possible  delay,  and  to  cover  the  delivery.* 

The  same  principle  applies  where  goods  are  inadvertently  left  in  a 
street  car,  and  the  carrier  takes  charge  of  them.  Though  there  be  no 
intent  to  deliver  the  property  into  the  custody  of  the  carrier,  his  custom 

^  Story  on  Bailm.,  $  171 ;  Shillabeor  v.  Glyn,  2  Meea.  and  Wclsb.,  145. 

*  Ld.  Baym.,  909. 

»  Bumell  V.  N.  Y.  C.  R.  R.  Co.,  45  N.  Y.,  184 ;  Cary  v.  Cleveland  &  Toledo 
E.  B.  Co.,  29  Barb.,  35 ;  Norway  Plain  Co.  v.  B.  &  M.  B.  B.,  1  Gray,  271. 

«  Both  V.  Baffalo  «&  State  Line  B.  B.  Co.,  34  N.  Y.,  548.  This  caso  is  sufficiently 
lavorablo  to  the  camer. 

•  McAndrew  v.  Whitlook,  52  K.  Y.,  40. 
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of  taking  charge  of  it  when  so  left  by  the  oversight  of  a  passenger,  en- 
hances the  security  of  this  mode  of  travel  -j  and  the  regulations  to  that 
efiTect  may  reasonably  be  considered  as  incidental  to  the  business.  The 
traveling  public  naturally  assume  the  existence  of  a  custom  so  reasona- 
ble as  this.  And  though  the  carrier  never  becomes  liable  as  such  for  the 
parcel,  he  is  treated  after  taking  charge  of  it  as  a  bailee  for  hire,  bound 
to  keep  it  with  ordinary  care.^ 

The  engagement  of  an  express  carrier,  who  receives  a  note  to  be 
carried  into  another  State  where  the  maker  resides,  and  there  presented 
for  payment  and  collected  la  case  payment  is  refused ;  is  enforced  as 
one  entire  contract.  In  substance  it  is  a  double  contract  ^  a  contract  to 
carry  and  present  for  payment ;  and  a  contract  to  prosecute  and  collect 
the  demand.  The  carrier's  undertaking  is  as  broad  as  the  instructions 
under  which  he  receives  the  note ;  he  is  bound  and  liable  to  the  same 
extent  as  a  bank  receiving  a  note  for  collection,  and  he  is  answerable 
for  the  conduct  of  his  agents  employed  in  any  part  of  the  business.^ 

§  93.  A  bank  or  an  agent  receiving  a  note  or  a  draft  for  collection, 
undertakes  to  perform  the  acts  necessary  to  charge  the  drawer  and  in- 
dorsers ;  and  his  contract  makes  the  agent  answerable  for  the  default 
of  the  parties  employed  by  him  in  the  business.^  And  though  no  specifio 
sum  be  paid  for  the  service,  the  engagement  is  treated  as  a  contract; 
a  contract  implied  from  the  deposit  of  the  bill  or  note  by  a  customer 
with  his  bank  for  collection.*  The  business  is  incidental  to  that  of  the 
bank;  and  the  service  is  not  really  gratuitous  because  the  deposits  of  a 
bank,  being  found  to  average  a  fixed  sum,  are  made  the  basis  of  dis-r 
counts  ]  so  that  indirectly  the  bank  is  compensated  for  the  service.^  The 
rule  of  liability  is  now  so  long  settled,  that  its  basis  in  a  consideration 
of  value  is  not  often  adverted  to  in  recent  cases.  Indeed,  the  bailment 
of  negotiable  paper  for  collection,  creates  a  contract  of  mandate,  which 
must  be  enforced  where  no  pecuniary  benefit  can  arise  from  it  to  the 

*  Morris  v.  Third  Ave.  E.  Co.,  1  Daly,  202 ;  23  How.  Pr.,  345 ;  2  Daly,  103 ; 
Town  V.  N.  &  S.  R.  E.  Co.,  7  Hill,  47.  Tho  same  rale  applios  where  a  ticket 
agCDt  without  reward  receives  and  stores  parcels  belonging  to  passengers; 
Green  v.  Birchard,  27  Ind.,  483. 

«  Palmer  v.  Holland,  51  N.  Y.,  416 ;  Agrault  v.  Tho  Pacific  Bank,  47  N.  Y., 
570.  In  some  of  the  States  a  collecting  agent  is  not  held  liable  for  the  conduct 
of  a  foreign  agent  necessarily  employed  in  the  business. 

'  Edwards  on  Bills  &  Notes,  402, 405,  460,  475, 476 ;  Beeves  y.  State  Banl; 
ofOhio,BOhioSt.,465. 

*  Allen  V.  Merchants'  Bank  of  N.  Y.,  22  Wend.,  215;  Salt  Springs  National 
Bank  v.  Wheeler,  48  N.  Y.,  492. 

«  Smcdcs  V.  Bank  of  Utlca,  3  Cowen,  662 ;  20  John.  B.,  372 ;  Foster  v.  Faller^ 
6  Mass.,  58. 
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bailee.'  A  party  who  undertakes  the  business  of  another,  and  being 
capable  of  managing  it;  neglects  to  do  so  with  duo  care,  is  responsible  | 
and  if  ho  bo  not  capable,  ho  is  still  answerablo  because  he  ought  not  to 
have  engaged  in  a  business  beyond  his  capacity. 
'  In  several  of  tho  States,  a  banli  receiving  a  draft  or  note  for  collection 
at  a  distant  place,  is  bound  to  send  it  there  to  some  suitable  sub-agent 
or  bank  to  be  collected,  and  is  not  answerable  for  the  default  of  tho  agent 
thus  necessarily  employed  in  tho  business."  The  second  or  sub-agent 
is  then  held  directly  liable  to  the  owner  for  any  damages  or  loss  through 
his  neglect.^ 

§  92.  Tho  managers  or  directors  of  a  corporation  are  chosen  by  its  mem- 
bers to  take  a  general  charge  of  its  affairs  and  conduct  its  business.  It 
Is  not  contemplated  that  they  should  devote  their  whole  time  and  atten- 
tion to  the  institution,  and  guard  it  fVom  injury  by  constant  superintend- 
ence. Other  officers,  on  whom  compensation  is  bestowed  for  tho  employ- 
ment of  their  time  in  its  affairs,  have  tho  immediate  management.  In  re- 
lation to  these  officers,  the  duties  of  directors  are  those  of  control ;  and 
the  neglect  which  would  render  them  responsible  for  not  exercising  that 
control  properly,  must  depend  on  circumstances,  and  be  tested  in  a  great 
measure  by  the  facts  of  the  case.  Where  notliing  has  gome  to  their 
knowledge  to  awaken  suspicion  as  to  the  fidelity  of  an  officer,  ordinary 
attention  to  tho  affairs  of  the  institution  is  sufficient ;  but  where  they 
become  acquainted  with  any  fact  calculated  to  put  prudent  men  on  their 
guard,  a  degree  of  care  is  required  commensurate  with  the  evil  to  be 
avoided,  and  a  want  of  that  care  makes  them  responsible.* 

The  powers  oonferred  upon  the  directors  and  the  nature  of  the  busi- 
ness have  an  important  bearing  iipon  the  duties  prescribed  to  them  by  law. 
E.  g.y  tho  directors  of  a  bank  alone  have  the  power  to  mako  loans 
and  discounts,  and  hence  it  is  a  negligent  omission  of  duty  on  their  part 
to  permit  the  business  of  discounting  notes  and  bills  Trith  the  funds  of 
the  bank,  to  pass  into  tho  hands  of  its  officers.'^  They  act  for  tho  coi- 
poration  as  a  body,  and  each  director  has  a  right  to  examine  its  books  \ 
he  has  a  right  to  Imow  what  has  been  done  at  a  meeting  of  the  board 


^  Damford  v.  Patterson,  7  Martin,  R.,  460. 

*  Dorchester  &  Milton  Bank  v.  New  England  Bank,  1  Cnsh.  (Mass.),  177 ; 
Etna  Ins.  Co.  v.  Allen  Bank,  25  III.,  243;  Wingate  v.  Mechanics'  Bank,  10  Pa. 
Bt.,  104 ;  East  Haddam  Bank  v.  Soovill,  12  Conn.,  303. 

*  Bank  of  Washington  v.  Tiplett,  1  Peters,  25 ;  Fahers  y.  Mexoantile  Bank^ 
83  Plek.,  330;  Lawrence  t.  Stonington  Bank,  (>  Conn.,  521. 

«  Percy  v.  Mellander,  20  Martin,  G8,  73. 

*  Bank  Comts.  v.  Bank  of  Boffiao^  6  Paige  Ch.  JEL,  497|  502  j  Banl(  of  U.  S«.n 
Dunn,  6  Petersy  51. 
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when  he  was  not  present.^  As  a  fair  inferenco  from  tbis  right,  a  direc- 
tor mast  bo  bound  to  know  the  course  of  its  business  and  the  situation 
of  its  affairs.^  By  accepting  the  trust,  ho  is  charged  with  the  duty  of 
talking  all  reasonable  care  in  the  management  of  the  concerns  of  the 
bank. 

§  93.  The  directors  of  a  corporation  entrusted  with  its  funds  and  with 
the  management  of  its  business,  are  certainly  liable  for  losses  which 
happen  through  gross  negligence  and  inattention  to  the  duties  of  their 
trust.^  They  are  not  answerable  for  honest  mistakes  or  for  errors  of 
judgment*  They  do  not  become  sureties  for  the  agents  they  employ: 
they  receive  from  the  corporation  no  direct  compensation  for  their  serv- 
ices ^  as  stockholders  they  receive  dividends  from  its  earnings  with  the 
others,  and  arc  hence  held  liable  for  ordinary  neglect,  or  for  the  omission 
of  that  care  which  men  of  common  prudence  take  of  their  own  concerns.* 
The  relation  between  them  and  their  co-stockholders  is  analogous  to 
that  of  partners  ;^  they  also  stand  in  nearly  the  same  situation  as  gen- 
eral agents  intrusted  with  the  conduct  of  an  important  business.^ 

§  94.  The  action  of  the  directors  or  of  the  legal  quoram  required  for 
the  transaction  of  business,  is  the  act  of  the  corporate  body  itself;  the 
corporation  is  responsible  for  their  acts,  though  done  in  violation  of  law.* 
In  a  general  sense,  the  board  of  directors  act  for  the  benefit  of  the 
shareholders  ]  in  a  legal  sense  they  do  not  exercise  a  delegated  author- 
ity ;  in  their  dealings  with  othera  they  constitute  the  corporation."  And 
where  they  allow  the  business  of  the  corporation,  a  bank,  to  be  trans- 
acted by  an  officer  or  financial  manager  for  a  length  of  time,  his  dealings 
with  third  persons  will  bind  the  corporate  body."  The  officers  of  a  cor- 
poration act  as  agents,  and  are  liable  as  such."  Acting  with  authority, 
their  acts  and  contracts  will  bind  the  corporation." 

>  Tho  People  r.  Thioop,  12  Wend.,  183;  People  v.  Pacific  Mail  S.  Co.,  50 
Barb.,  280. 

«  The  board  of  directors  is  preanmed  to  have  the  knowledge  possessed  by  a 
prior  board  ;  Mechanics'  Dank  v.  Selon,  1  Peters,  299,  309. 

s  Robinson  v.  Smith,  3  Paige,  222. 

*  Harniau  v  Tappcnden,  1  East,  C55. 

*  Scott  V.  Depeyster,  1  Edw.  Ch.,  513,  527,  543 

•  Bailey  v.  Bancker,  3  Hill,  188 ;  see  Bissell  v.  M.  S.  &  N.  I.  R.  Coe.,  22  K.  T. 

258. 

'  Andrews  v.  Mnrray,  33  Barb.,  354 ;  Richardson  r.  Abendrotb,  43  Barb.,  lOS, 

*  Bank  Comrs.  r.  Bank  of  Buffalo,  v.  City  Bank  of  BaffifclO|  an4  y.  Coma 
Bonk  of  Bnffalo,  6  Paige,  497. 

*  Bnrrili  v.  Nahant  Bank,  2  Mete.  (Mass.),  163. 
>•  Smith  V.  Lansing,  22  N.  Y.,  520. 

>  ^  Anstiu  T.  Daniels,  4  Denio,  299. 

»«  Olcott  V.  Tioga,  B.  Co.,  27  N.  Y.,  546. 
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§  95.  The  directors  or  managers  of  a  corporation  are  trostees,  answer- 
able to  its  members  or  shareholders  for  any  breach  of  trust,  for  any  mis- 
appropriation of  the  corporate  funds,  or  for  any  want  of  good  faith  in 
their  dealings  with  its  property.^  An  action  may  be  maintained  by  a 
stockholder,  in  his  own  behalf,  and  in  behalf  of  the  other  stockholders, 
against  the  directors  acting  in  bad  faith.  In  equity  a  director  may  be 
treated  as  the  agent  or  tnistee  of  the  stockholders,  and  held  liable  on  the 
ground  that  he  acts  in  a  fiduciary  capacity.' 

Officers  entrusted  with  the  transfer  of  the  stock  on  the  books  of  a 
corporation,  are  liable  to  any  subsequent  purchaser  of  unauthorized  or 
spurious  stock,  fraudulently  issued  by  them.  The  right  of  action  arises 
upon  the  purchase.'  The  corporation  is  also  liable  to  the  purchasers  of 
such  fraudulent  and  spurious  stock,  where  it  has  through  its  own  i1t'gli> 
gence  and  misplaced  confidence  furnished  the  opportunity  and  permitted 
the  overissue;  it  is  liable  for  the  fraud  perpetrated  by  its  agent  within 
the  letter  of  his  authority  in  respect  to  matters  which  lie  peculiarly 
within  his  knowledge/ 

§  96.  Remedies.  Every  misuse  or  misappropriation  of  goods  in- 
trusted to  the  mandatary,  will  render  him  liable,  being  a  breach  of  the 
contract  under  which  he  receives  them.*  A  misuser  of  the  goods  in 
contravention  of  the  trust  will  amount  to  a  conversion  of  them,  and  this 
of  course  renders  the  mandatary  liable  for  their  value,  since  by  such  act 
he  appropriates  them  as  his  own."  After  such  an  unauthorized  assertion 
of  title,  or  the  right  of  control  over  the  property,  the  mandatary  will 
be  charged  with  every  risk  attending  it  J  Tliis  follows  logically  from 
the  fact  that  any  conduct  or  act  which  amounts  to  a  conversion,  renders 
the  mandatary  responsible  for  the  property,  so  that  the  owner  may  re- 
cover the  same,  or  its  value,  in  an  action  as  he  may  elect. 

§  97.  The  owner's  remedy,  where  a  mandatary  receives  money  to  de- 


'  Butts  V.  Wood,  38  Barb.,  181 ;  S.  C,  37  N.  T.,  317. 

*  Ciimberlaiitl  Coal  Co.  v.  Sliermao,  30  Barb.,  G53 ;  Michond  T.  Girod,  4  How. 
U.  S.,  CC4 ;  Case  v.  Carroll,  35  N.  Y.,  385. 

»  ghotweU  v.  Mali,  33  Barb.,  445 ;  S.  C,  36  N.  Y.,  200. 

*  N.  Y.  &  N.  H.  R.  R.  Co.  v.  Schnyler,  34  N.  Y.,  30.  Tho  immber  of  shares  of 
the  stock  being  fixed  by  law,  and  ontstanding  in  the  bands  of  the  shareholden, 
DO  one  bnt  the  transfer  agent  would  be  likely  to  know  that  a  given  nnmber  of 

shares  represented  the  genuine  stock.  A  purchaser  therefore  bas  a  ri^ht  to  act 
upon  bis  assertion  as  to  that  matter  of  fact,  sinco  it  rests  peculiarly  within  the 
knowledge  of  tho  agent. 

»  Be  Tollennere  v.  Fuller,  1  So.  Car.  Const.  R.,  121 ;  Ulmer  v.  tJlmer,  2  Not* 
and  McCord,  489. 

*  Holbrook  v.  Wright,  24  Wend.,  169 ;  Brown  v.  Hotchkiss,  9  John.  R.,  36L 
'  Sargent  v.  Giles,  8  New  Hamp.  Rep.,  325. 
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liver  to  another  and  fails  to  make  the  delivery,  must  depend  upon  the 
contract,  or  upon  the  relation  in  which  the  parties  stand  to  each  other. 
If  the  money  be  sent  by  an  agent  to  the  owner  according  to  his  instruc- 
tions, the  owner  alone  may  sue  for  and  recover  it ;  the  agent  retains  no 
interest  in  the  money.*  If  the  money  be  placed  in  the  hands  of  the 
mandatary  by  a  debtor,  to  be  delivered  to  his  creditor,  an  action  may  bo 
brought  by  either  the  debtor  or  the  creditor  to  recover  the  money  j  by 
the  debtor  because  it  is  his  money  and  he  is  interested  in  having  it  paid 
over  ,•  and  by  the  creditor  because  the  bailee  has  promised  to  pay  it  to 
him.  In  botli  of  these  cases  it  is  proper  to  sue  on  the  contract;  as  it  is 
in  all  oases  where  by  the  understanding  of  the  parties,  the  bailee  is  at 
liberty  to  deliver  the  same  amount  in  other  bills.^ 

When  the  money  is  delivered  to  a  mandatary  in  a  sealed  package,  an 
action  of  assumpsit  for  money  had  and  received,  cannot  be  maintained 
without  showing  that  he  has  broken  the  seal  and  appropriated  the  mon- 
ey to  his  own  use.  It  is  a  breach  of  trust  in  him  to  break  the  seal,  and 
the  law  will  not  infer  such  an  act  from  his  mere  omission  to  deliver  the 
package  within  a  reasonable  time.^ 

§  98.  Failing  to  deliver  a  package  of  money  within  a  reasonable  time, 
it  is  the  duty  of  the  mandatary  to  render  some  account  of  it;  and  if  on 
demand  he  refuses  to  deliver  or  to  give  any  account  of  the  package,  an 
action  may  be  safely  brought  against  him  for  its  loss  through  his  neglect.* 
Under  the  code  practice,  a  complaint  alleging  the  facts  would  bo  suffi- 
cient to  establish  a  cause  of  action,  without  giving  it  a  name.  It  would 
prima  facie  establish  a  right  to  recover  in  an  action  in  the  nature  of  tro- 
ver ;  because  a  failure  to  deliver  to  the  owner  on  demand,  is  evidence  of 
a  conversion ;  and  it  w  a  conversion  where  the  bailee  has  the  package  or 
goods  in  his  custody  at  the  time  the  demand  is  made.* 

^  Thompson  v.  Fargo,  49  N.  Y.,  183.  The  contract,  thongh  made  by  the  agent, 
ennres  to  the  benefit  of  the  owner;  and  where  the  agent  lias  fulfilled  his  whole 
dnty,  and  delivered  the  money  as  he  was  directed  to,  he  has  no  interest  in  it. 
The  owner  must  bring  the  action,  or  at  least  a  party  interested  in  the  fund ; 
Krulder  v.  Ellison,  47  N.  Y.  36 ;  Green  v.  Clarke,  12  N.  Y.,343. 

*  Del.  &  H.  Canal  Co.  v.  Westchester  Co.  Bank,  4  Denlo,  97.  An  infant  can- 
not bo  charged  in  an  action  of  tort  in  sach  a  case ;  Koot  y.  Stevenson,  24  Ind., 
115. 

'  Beardslee  v.  Bichardson,  11  Wend.,  25. 

*  Beardslee  v.  Richardson,  11  Wend.,  25 ;  Boies  v.  Hartford,  &o.,  R.  R.  Co.,  37 
Conn.,  272 ;  Dunn  y.  Branuor,  13  La.  Ann.  R.,  452 ;  Newstadt  y.  Adams,  5  Duer,  43 ; 
Schwerin  y.  McKio,  5  Robt.,  404.  The  burden  of  proof  is  on  the  bailee,  where  the 
goods  aro  not  returned  or  are  returned  in  a  damaged  ooudition ;  Cumins  y« 
Woo<l,  44  111.,  416. 

*  Lockwood  T.  Bull,  1  Cowen,  322. 
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§  99.  A  delivery  of  a  money  package  to  a  boy  or  to  another  man  to 
complete  the  execution  of  the  trusty  is  unauthorized ;  it  is  an  act  of  gross 
negligence.*  A  misdelivery  of  the  package,  that  is,  a  delivery  of  it  in- 
tentionally or  by  mistake  through  inattention  to  a  wrong  party,  renders 
the  mandatory  liable  to  the  true  owner.  His  good  faith  will  not  protect 
him ;  he  is  bound  to  deliver  the  property  to  its  owner.*  It  will  not  ex- 
cuse him  to  show  that  he  made  the  delivery  under  a  forged  order ; '  un- 
less he  is  to  be  treated  with  some  favor  not  shown  i^  other  bailees. 
Without  regard  to  the  motive,  the  sale  of  another  man's  property  with- 
out his  consent,  is  a  conversion  of  it,  and  in  actions  of  trover  a  misde- 
livery by  a  bailee  has  the  same  effect.*  Clearly  it  casts  upon  him  the 
burden  of  showing  a  loss  of  the  property  without  any  default  or  want 
of  ordinary  care  on  his  part.'* 

§  100.  A  trust  is  often  created,  and  a  contract  relating  to  goods,  is 
often  made  for  the  benefit  of  a  third  person ;  and  that  person  is  permit- 
ted to  enforce  the  contract  or  trust  by  an  appropriate  action.  His 
want  of  knowledge  of  the  trust  from  the  first,  will  not  affect  his  rights ; 
he  may  affirm  it  afterwards,  and*  by  affirming  the  trust  he  acquires  the 
legal  right  to  insist  upon  its  execution ;  it  being  beneficial  to  him,  his 
assent  to  the  trust  will  be  presumed  until  the  contrary  appears.^  The 
action  of  assumpsit  is  a  proper  remedy,  where  a  contract  can  be  implied 
from  the  facts  and  circumstances ;  as  it  may  be  where  money  or  goods 
are  sent  or  delivered  by  A  to  B,  to  be  by  him  paid  or  delivered  over  to 
0,  there  being  a  valid  consideration  between  A  and  C,  the  party  bene- 
ficially interested.^  The  plaintiff  need  not  have  been  privy  to  the  con- 
sideration.* 

§  101.  The  Code  has  abolished  the  old  forms  of  action,  but  has  not 
abolished  the  previously  recognized  causes  of  action.*     Hence  in  many  " 
cases  the  bailor  has  an  election,  now  as  formerly,  to  sue  on  the  bailee's 
implied  contract,  or  to  waive  the  contract  and  resort  to  an  action  in  the 

»  Skelley  v.  Kahn,  17  III.,  170 ;  Colyar  v.  Taylor,  1  Coldw.  (Tenn.),  372. 
«  Willard  v.  Bridge,  4  Barb.,  331 ;  Koykendall  v.  Eaton,  55  Barb..  188. 
'  Hawkins  v.  Hoffman,  6  Hill,  586 ;  see  Price  v.  Oswego  &  Symcnse  R.  B* 
Co.,  50  N.  Y.,  213 ;  45  N.  Y.,  34. 

•  Hicks  V.  Clovelaud,  48  N.  Y.,  84  and  492. 

'  Lancaster  Co.  National  Bank  v.  Smith,  62  Pa.  St.,  47;  Maary  &  Osboro  v- 
Coyle,  34  Md.,  235,  247. 

^  Cumberland  v.  Codrington,  3  John.  Ch.  R.,  229, 231 ;  Shepherd  v.  MoEven, 
4  John.  Ch.  R.,  136 ;  12  John.,  277. 

»  Borly  V.  Taylor,  5  Hill,  577 ;  Stnrtevant  v.  Orser,  24  N.  Y.,  538 ;  Bazkcr  v* 
Bradley,  42  N.  Y.,  316 ;  Barker  v.  Bnckliu,  2  Denio,  45. 

•  Lawrence  v.  Fox,  20  N.  Y.,  268. 

•  Denio,  J.,  in  Hull  v.  Carnly,  11 N.  Y.,  501,  510. 
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nature  of  replevin,  case  or  trover.  The  choice  of  the  action  to  be  broBght 
18  naturally  determined  by  the  remedy  given  by  way  of  arrest  in  actions 
of  tort.^  If  the  bailee  has  been  guilty  of  a  conversion,  an  action  of 
trover  may  be  brought  against  him  ]  as  where  he  has  given  a  mortgage 
or  made  an  absolute  sale  of  the  property,  in  violation  of  the  trust.*  The 
owner  should  make  his  election  of  remedies  with  care  considering  the 
situation  of  the  parties ; '  and  should  not  attempt  to  combine  incon- 
sistent causes  of  action ;  since  by  so  doing  he  may  lose  an  advantage 
otherwise  within  his  reach.^  He  should  also  take  care  not  to  bring  an 
action  of  replevin  to  recover  the  possession  of  securities  or  scrip,  so 
situated  that  a  delivery  cannot  be  adjudged  to  the  plaintiff,  the  title 
being  in  the  defendant  under  a  trust ;  since  his  true  remedy  is  by  a  suit 
in  equity.* 

§  102.  The  bailor  cannot  sue  in  trover,  or  in  an  action  in  the  nature 
of  trover,  unless  there  has  been  a  wrongful  conversion  of  the  property ; 
and  when  he  sues  in  that  action,  it  is  not  to  recover  damages  for  the 
non-performance  of  any  contract,  but  to  obtain  redress  for  the  tort.  The 
contract  of  bailment  may  be  given  in  evidence  for  the  purpose  of  prov- 
ing the  plaintiff's  title,  and  showing  that  the  property  was  in  possession 
of  the  defendant;  but  the  contract  is  not  the  foundation  of  the  action. 
An  action  in  the  nature  of  assumpsit,  it  is  true,  may  be  brought  directly 
on  the  contract  implied  from  the  bailment;  but  an  action  of  trover 
sounding  in  tort  is  brought  for  the  wrongful  appropriation  of  the  prop- 
erty.* 

The  action  of  trover  lies  agamst  a  bailee  who,  having  property  in  hia 
possession  under  a  stipulation  to  deliver  it  at  a  particular  place,  on 
a  demand  made,  refuses  to  deliver  it  at  all.  By  denymg  the  right  of 
the  bailor  he  makes  himself  answerable  for  the  property  in  the  proper 
action.  If  the  demand  is  made  at  the  wrong  place,  and  he  answer  that 
he  is  ready  to  deliver  at  the  right  place,  there  will  be  no  breach  of  his 


1  Brown  v.  Treat,  1  Hill,  235 ;  Dngnid  v.  Edwards,  50  Barb.,  288 ;  McGovem 
T.  Payn,  32  Barb.,  83,  91 ;  Bowen  t.  True,  53  N.  T.,640. 

<  Sargent  v.  Qile,  8  N.  H.,  325 ;  Stanley  v.  Haas,  40  Gala.,  474 ;  Ogden  v. 
Lathrop,  1  Sweeny,  643. 

'  As  an  illtLBtration,  see  Morris  v.  Rezford,  18  N.T.,  552;  andBodermnndT. 
Clark,  46  N.  T.,  354.  The  law  does  not  permit  a  party  to  pursue  conflicting  and 
inconsistent  remedies.   Sanger  v.  V^ood,  3  John.  Ch.,  416. 

•  See  Bowen  v.  True,  supra ;  and  Smith  t.  Knapp,  30  N.  T.,  581 ;  and  El  wood 
V.  Gardner,  45  N.  T.,  349,  as  to  cases  in  which  the  order  of  arrest  may  be  set 
•side  or  the  defendant  discharged  from  imprisonment  on  execution. 

•  Wheeler  t.  Allen,  51  N.  Y.,  37. 

•  Sydam  v.  Smith,  7  Hill,  182 ;  Smith  r.  Knapp,  30  N.  T.,  681,  588. 
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duty }  but  an  absolute  refusal,  though  made  at  a  place  where  he  is  not 
bound  to  produce  the  goods  for  delivery,  will  render  any  further  demand 
unnecessary.*  This  holds  true  wherever  property  is  in  the  hands  of  a 
mandatary  or  general  bailee,  on  a  trust  connected  with  its  custody  or 
disposition ;  it  must  be  disposed  of,  surrendered,  or  delivered,  in  the  man- 
ner, and  at  the  time  and  place,  contemplated  in  the  contract. 

§  103.  The  general  nile  that  a  bailee  of  property  may  maintain  an 
action  against  any  stranger  or  third  party  for  a  loss,  injury  or  conversion 
of  the  same,  applies  to  a  mandatary.'  He  holds  it  under  a  trust;  he  has 
a  special  or  possessory  interest  in  it  j  he  is  answerable  for  it  under  his 
contract  with  the  owner.  But  his  right  to  recover  against  a  third 
party  is  not  limited  or  measured  by  the  liability  he  is  under ;  suing  in 
trover  he  may  recover  the  full  value  of  the  property,  where  ho  has  little 
if  any  pecuniary  interest  in  it.'  He  holds  the  excess  above  his  special 
interest  in  trust  for  the  owner ;  and  hence  in  an  action  against  the  gen- 
eral owner  or  one  claiming  under  him,  he  recovers  only  to  the  extent 
of  his  interest.* 

§  104.  The  rule  allows  either  the  general  owner  of  property  or  the 
bailee  to  maintain  an  action  of  trover  for  a  conversion  of  it,  or  an 
action  on  the  case  for  an  injury  to  it;*  the  right  to  sue  is  indispensable 
to  each  to  protect  his  particular  interest,  and  is  given  for  that  purpose. 
In  a  bailment  determinable  at  the  pleasure  of  the  bailor,  either  may 
bring  an  action  of  trespass  or  the  action  of  trover;  and  as  the  law  does 
not  suiFer  a  defendant  to  be  twice  harassed  for  the  same  cause,  a  judg- 
ment in  the  first  suit  will  be  a  bar  to  any  further  action.®  As  a  general 
rule,  the  bailee  may  recover  against  a  third  party  for  injuries  to  the  goods 
by  force  or  negligence,  to  the  full  extent  of  the  loss  or  damage ;  having 
a  definite  interest,  as  hirer  for  a  term  or  for  a  specified  purpose,  he 


1  Danlop  V.  Hunting,  2  Denio,  643 ;  Soott  y.  Crane,  1  Conn.,  255;  Higgins  ▼• 
Emmons,  5  id.,  76;  Slingerland  v.  Morse,  8  John.  R.,  474 ;  Mason  v.  Briggs,  16 
Mass.,  453;  2  Kent's  Comm.,  COS ;  Rogers  v.  Weir,  34  N.  Y.,  4C3,  471. 

*  Ante  J'J  37  and  GO ;  Kellogg  v.  Sweeney,  1  Lansing,  397 ;  S.  C,  45  K.  Y.,  291 ; 
Moran  v.  Portland,  35  Muine,  55 ;  13  Wend.,  63. 

'  Bowen  V.  Fenner,  40  Barb.,  383 ;  Bass  v.  Pierce,  16  Barb.,  595 ;  Paddock  v. 
Wing,  16  How.  Pr.,  547 ;  Buck  v.  Eeiusen,  34  X.  Y.,  383 ;  Greene  v.  Clark,  12  N, 
y.,  343 ;  Little  v.  Fosset,  34  Maine,  545 ;  White  v.  Bascom,  23  Vt.,  2G8. 

*  Lyle  V.  Barker,  5  Bin.,  457,  400 ;  Spoor  v.  Holland,  8  Wend.,  445 ;  Russell  ▼. 
Butterfield,  21  Wend.,  300,  303. 

»  Smith  V.  James,  7  Cow.,  328. 

^  Greene  v.  Clark,  12  N.  Y.,  343 ;  Dillenback  v.  Jerome,  7  Cow.,  294 ;  and  as  to 
right  of  action  by  bailor,  see  note  to  case  on  pp.  300, 301 ;  and  Chad  wick  v.  Lamb, 
29  Barb.,  518;  and  Bush  v.  Lyon,  9  Cow.,  52;  Orser  v.  Storms,  9  Cow.,  687; 
NicbollB  V.  Bastard,  2  Cromp.^  Meeaon  d&  Rob.,  659. 
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covers  damages  commensurate  with  the  injury  to  the  property,  and  holds 
the  excess  above  his  interest  in  trust  for  the  general  owner  j^  having  the 
possession  of  the  property  as  a  mere  mandatary,  liable  over  under  his 
contract,  he  also  recovers  to  the  full  extent  of  the  loss  or  injury.^  And 
in  these  cases  a  recovery  by  the  bailee  is  a  bar  to  an  action  by  the  gen- 
eral owner. 

§  105.  The  general  owner  of  chattels,  let  on  hire  for  a  definite  term, 
cannot  maintain  trespass  or  trover  for  a  conversion  or  for  an  injury  to 
them  during  the  continuance  of  the  term,  because  these  actions  can  only 
be  maintained  by  a  party  in  possession  or  having  a  present  right  of  pos- 
session f  and  also  because  the  general  owner  by  a  recovery  in  trover  or 
in  trespass  of  the  full  value  of  the  property,  might  thereby  overreach 
and  appropriate  his  bailee's  special  property;  and  this  he  should  not  be 
permitted  to  do.*  Hence  during  the  continuance  of  a  bailment  on  hire 
for  a  given  term,  the  general  owner's  true  remedy  against  a  stranger  for 
an  injury  to  the  goods  is  by  an  action  on  the  case.*  But  where  tlie 
bailee  has  put  an  end  to  the  contract  of  bailment  by  any  wrongful  act, 
the  general  owner  may  maintain  an  action  of  trover  for  the  property, 
against  a  purchaser  with  knowledge,  or  against  the  bailee  f  and  trespass 
or  replevin  against  the  purchaser  in  bad  faith  who  takes  the  property, 
onder  the  unauthorized  sale.^  * 

§  106.  Burden  of  Proof.  In  actions  against  the  mandatary,  as  in 
others,  the  burden  of  proof  rests  on  the  plaintiff  to  establish  his  cause 
of  action,  by  proving  each  material  fact  necessary  to  create  the  liabili- 
ty.* If  the  plaintiflf  in  an  action  of  case  alleges  the  delivery  of  money, 
inclosed  in  a  letter,  to  the  defendant,  and  that  he  undertook  and  promised 
to  take  care  of  and  carry  the  same  safely  from  one  place  to  another, 
and  then  deliver  the  package  to  ihe  plaintiff;  and  that,  although  a  rea- 
sonable time  had  elapsed,  the  defendant  had  not  done  so ;  the  plaintiff 
will  be  bound  to  show,  among  other  things,  that  the  money  was  lost  by 

1  White  v.  Wobb.,  15  Conn.,  302;  Beojamin  v.  Stremple,  13  111.,  466;  White 
▼.  Bascom,  28  Vt., 269 ;  Littlo  v.  Fossett,  34  Maine,  545. 

*  Kellogg  V.  Sweeney,  supra;  Moraii  v.  Portland,  supra. 

»  Gordon,  v.  Harper,  7  T.  R.,  9, 12;  Swift  v.  Moseley,  10  Vt.,  203;  Thorp  v. 
Burling,  11  John.  R.,  285 ;  Bosh  v.  Lyon,  9  Co  wen,  52. 

*  Hasbrook  v.  Louusbury,  27  N.  Y.,  598. 

'  Gordon  y.  Harper,  snpra;  Farrant  v.  Thompson,  5  Bam.  &  Aid.,  826; 
Howard  v.  Farr,  18  N.  H.,  457. 

«  Swift  V.  Moseley,  10  Vt.,  208;  Morse  v.  Crawford,  18  Vt.,  499;  Camp  v. 
Hitcbell,  34  Miss.,  449. 

^  Ely  V.  Ehle,  3  N.  Y.,  506. 

*  Williams  v.  East  India  Co.,  3  East.  R.,  192;  Doorman  y.  Jenkins,  2  Adolph. 
•nd  Ellis  R.,  80 ;  Hayes  v.  Kedzie,  11  Hun.,  577. 
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the  defendant's  negligence,  or  could  not  be  obtained  on  request.  By 
showing  a  demand  and  refusal  to  deliver  the  package  after  a  reasonable 
time,  he  will  be  entitled  to  recover;  unless  the  defendant  account  for  the 
loss  by  showing  the  package  lost  without  fault  on  his  part,  that  is,  with- 
out gross  negligence.^  The  evidence  that  the  defendant  refused  to  give 
any  information  in  respect  to  the  package,  would  change  the  burden  of 
proof  from  the  plaintiff  to  the  defendant }  or,  submitted  to  the  jury 
without  explanation,  it  would  be  suflficient  to  render  the  mandatary  liable. 

§  107.  When  the  mandatary  has  converted  the  property  to  his  own 
use,  and  an  action  in  the  nature  of  trover  is  brought  against  him  for  the 
conversion,  the  burden  of  proof  lies  on  the  plaintiff  to  show  that  the 
defendant  has  assumed  to  himself  the  property  and  right  of  disposing 
of  the  plaintiff's  goods.'  The  action  assumes  that  the  defendant  came 
lawfully  into  possession  of  the  goods,  and  it  is  sustained  by  showing  a 
breach  of  the  trust,  or  an  abuse  of  such  lawful  possession.  This  famil- 
iar principle  is  applicable  to  choses  in  action  as  well  as  to  chattels.  If 
the  mandatary,  intrusted  with  the  goods  of  another,  puts  them  into  the 
hands  of  a  third  person,  contrary  to  orders,  it  is  a  conversion.'  So,  If 
he  be  intrusted  with  a  promissory  note  to  be  used  in  a  specified  man- 
ner, and  he  dispose  of  it  differently,  it  is  a  misuse  or  disposition  of  the 
note  contrary  to  orders,  which  will  sustain  the  action.*  Even  where  the 
plaintiff  has  repossessed  himself  of  the  thing  bailed,  the  action  may  be 
sustained  for  the  breach  of  trust,  which  is  a  conversion  ]  ^  and  the  amount 
of  the  recovery  will  depend  upon  the  nature  of  the  case.  If  it  be  a 
negotiable  note,  which  has  been  transferred  for  value  to  a  Ixma  fide 
holder,  and  afterwards  paid  by  the  plaintiff,  the  recovery  will  be  for  the 
face  of  the  note;  and  the  plaintiff  may  recover  the  face  of  the  note 
without  proving  payment.* 

§  108.  In  order  to  maintain  an  action  in  the  nature  of  trover  agfunst 
a  mandatary,  who  always  comes  legally  into  possession  of  the  property, 
it  is  necessary  to  show  a  demand  and  refusal,  or  an  actual  conversion. 
The  rule  was  held  differently  where  the  possession  itself  was  tortious, 

^  Beardslee  y.  Richardson,  11  Wend., 25 ;  Coykendall  v.  Eaton,  55  Barb.,  188 ; 
NewBtadt  v.  Adams,  5  Doer,  47 ;  Boies  v.  Hartford,  &c.,  R.  R.  Co.,  37  Ct.,  SJ72. 
«  Baldwin  t.  Cole,  6  Mod.,  212;  McCombie  v.  Davies,  6  East.,  540. 

*  Syed  V.  Hay,  4  Term  Rep.,  260 ;  Rowing  t.  Manly,  49  N.  T.,  193. 

*  Murray  t.  Burling,  10  John.  R.,  172 ;  Decker  v.  Mathews,  5  Sand.,  439 ;  12 
K.  T.,  239. 

»  2  Esp.  N.  P.,  190, 191 ;  Ingalls  t.  Lord,  1  Cowen  R.,  240;  ante  $  61;  Brew- 
ster  V.  Silllman,  38  N.  Y.,  423,  428. 

0  2  Esp.  N.  P.,  190, 191 ;  Ingalls  v.  Lord,  1  Cowen  R.,  240 ;  I>eoker  v.  Mathew% 
•npra. 
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^hich  is  an  actual  convorsion.^  The  general  principle  is  that  a  demand 
and  refusal,  as  against  one  who  has  chattels  in  trust  for  another,  are 
prima  facie  evidence  of  a  conversion ;  ^  but  this  evidence  may  be  over- 
come by  counter  testimony,  going  to  negative  the  presumption  of  a  con- 
version arising  from  such  refusal  on  demand.  The  effect  of  the  demand 
will  depend  upon  the  present  relation  of  the  parties  at  the  time  it  is 
made ;  if  the  defendant  refuse  to  deliver  the  goods  according  to  con- 
tract, he  having  the  possession,  he  becomes  liable  for  them.^ 

§  109.  An  action  in  the  nature  of  trover  against  a  bailee,  does  not 
lie  for  negligence,  nor  for  goods  lost,  or  taken  from  him ;  ^  it  proceeds 
upon  the  assumption  that  he  has  usurped  the  right  of  property  over 
them,  by  converting  them  to  his  own  use.*  Coming  lawfully  into  the 
possession,  it  must  bo  shown  that  he  has  sold  or  otherwise  convert- 
ed the  goods.*  Where,  however,  the  title  is  in  the  plaintiff,  and  it  is 
shown  that  the  property  was  wrongfully  taken  from  his  possession,  the 
burden  will  be  cast  upon  the  defendant  of  shewing  that  ?ie  came  to  the 
possession  of  the  property,  by  purchase  or  bailment,  and  without  any 
fault  on  lus  part.^  This  again,  it  seems,  will  transfer  the  burden  of  proof 
to  the  plaintiff,  to  show  a  demand  of  the  property,  and  a  refusal,  or  som« 
other  act  of  conversion.* 

§  110.  The  action,  in  the  nature  of  assumpsit  for  money  had  and  re- 
ceived, may  be  brought  against  a  bailee  or  trustee  who  has  converted 
the  property  into  money  3  but  in  order  to  maintain  this  action  agaiust 
two  trustees  jointly  for  money  had  and  received  to  the  use  of  the  cestui 
que  trust,  the  plaintiff  must  prove  a  joint  promise,  either  express  or  im- 
plied. The  fact  that  each  of  the  defendants,  who  are  trustees  under  an 
assignment  for  the  benefit  of  creditors,  has  admitted  the  receipt  of  funds 


»  Bates  V.  Conkling,  10  Wend.,  389 ;  Brown  v.  Cook,  9  John.  R.,  361. 

«  Packard  v.  Getman,  4  Wend.,  613. 

'  1  Tauut.,  391 ;  4  Esp.,  157.  The  use  of  the  property  in  a  different  manner  j 
from  that  agreed  upon  with  the  owner,  is  a  conversion  of  it ;  it  is  an  unautho- 
rized appropriation  of  it ;  Beach  v.  Raritan  &,  Del.  Bay  R.  R.  Co.,  37  N.  Y.,  457  ; 
a  refusal  to  return  it  to  the  owner  on  demand :  Anderson  v.  Nicholas,  28  N. 
Y.,  600.  An  unauOiorized  sale  of  the  property  by  the  pledgee  is  a  conversion. 
Lawrence  v.  Maxwell,  53  N.  Y.,  19 ;  unless  waived  or  not  objected  to :  Bryan  v. 
Baldwi  n,  52  N.  Y.,  232.  A  refusal  to  deli  ver  on  demand  is  evidence  of  a  conver* 
sion  at  the  time  of  the  refusal.    Roberts  v.  Berdell,  52  N.  Y.,  644. 

*  Salk.,  655 ;  5  Burr.,  2825. 

'  Storm  V.  Livingston,  6  John.  R.,  44. 

^  Barrett  v.  Warren,  3  Hill,  348 ;  Acker  y.  Campbell,  23  Wend.,  372 ;  M'Carty 
V.  Vickery,  12  John.  R.,  348. 
T  3  HiU,  351. 

•  10  Wend.,  389. 
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equal  to  tiie  demand  of  the  plamtifiT,  one  of  the  creditorSy  and  expressed 
his  willmgness  to  distribute  the  same  according  to  the  terms  of  the 
trusty  does  not  raise  an  implied  promise,  such  as  wHi  support  an  action 
at  law  against  the  defendants  jointly,  as  for  money  had  and  receiyed. 
Each  trustee  is  answerable  for  his  own  acts  only ;  this  is  the  general 
>  rule ;  and  the  law  will  not  imply  a  joint  promise  on  the  separate  state- 
ments or  admissions  of  each.^ 

Property  dellTered  and  received  as  money,  will  support  the  action  pr^ 
cisely  the  same  as  if  money  itself  had  been  delivered  and  received.'  And 
it  is  not  necessary  in  all  cases,  to  give  positive  evidence  that  the  defend- 
ant has  received  money  belonging  to  the  plaintiff  3  but  where,  from  the 
facts  proved,  it  may  fairly  be  presumed  the  defendant  has  received  the 
plaintiff's  money,  the  plaintiff  may  recover  in  this  action  for  money  had 
and  received  to  his  use.^  In  general,  this  action  cannot  be  supported  un- 
less the  defendant  has  in  fact  received  money  to  the  plaintiff's  use.^ 

§  111.  A  recovery  in  trover  for  the  value  of  goods,  and  a  satisfaction 
of  the  judgment,  vests  the  property  in  the  defendant ;  because  this  gives 
to  the  plaintiff,  at  his  suit,  an  equivalent  for  his  property  in  damages. 
There  is  no  dissent  from  this  rule,  as  a  single  affirmative  proposition.^  In 
some  of  our  States,  the  recovery  of  the  judgment  alone  is  held  to  work 
a  transfer  of  the  property ;  on  the  ground  that  by  bringing  this  action 
the  plaintiff  elects  to  convert  his  demand  into  a  judgment  for  the  value 
of  the  property,  which  beoomes  a  chose  in  action  transferable  like  any 
other  security.* 

In  many  cases  the  plaintiff  has  an  election  to  bring  assumpsit,  tres- 
pass, replevin,  or  trover ;  and  as  a  rule  he  is  held  to  the  logical  conse- 
queuces  of  his  election ;  he  recovers  subject  to  the  defences  and  princi- 
ples applicable  to  that  form  of  action  which  he  adopts.^    On  the  same 


1  De  Forest  v.  Jewett,  2  Hall  B.,  130. 

'  AiDBlee  v.  Wilaon,  7  Cowoa  B.,  662. 

»  Tuttle  V.  Mayo,  7  John.  R.,  132. 

*  Beardsley  v.  Root,  11  John.  R.,  46S. 

'  Osterhoat  v.  Roberts,  8  Cowen,  43 ;  Cartii  t.  Groat,  6  John.  R.,  168 ;  Thnist 
V.  West,  31  N.  Y.,  210,  215;  Sharp  v.  Gray,  5  B.  Monroe,  4  ;  Jones  v.  McNeil,  2 
Bailey  S.  C,  466;  Lovejoy  v.  Murray,  3  Wallace,  1-19 ;  2  Kent's  Com.,  387, 
338. 

«  Floyd  V.  Browne,  1  Rawle.,  121 ;  Fox  v.  The  Northern  Liberties,  3  Watts  & 
Serg.,  103;  Carlisle  v.  Barley,  3  Maine,  250;  Lootnis  y.  Greene,  7  Maine,  386; 
Morrell  v.  Johnson,  1  Henning  &,  Manford,  450 ;  Hunt  v.  Bates,  7  R.  h,  217 ; 
Backland  v.  Johnson,  15  Com.  Bench,  145,  157. 

^  Hnnter  v.  Prinsep,  10  East.,  373 ;  Frothingham  v.  Morse,  45  N.  H.,  545 ; 
Baker  v.  Coiy,  15  Ohio,  9 ;  Coffey  y.  National  Bank  of  Mo.,  46  Mo.,  140. 
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gronnd^  the  plaintiff,  by  adopting  the  action  of  trover,  is  said  to  elect  to 
recover  damages  in  lieu  of  his  property — an  inference  which  would  be 
of  controlling  weight  in  favor  of  anybody  but  a  wrong-doer. 

The  title  is  not  changed  by  the  act  of  conversion,  nor  by  the  exercise 
of  acts  of  ownership  over  the  property.  The  owner  of  timber  may  re- 
claim it  when  made  into  shingles,^  or  converted  into  coal,'  notwithstand- 
ing it  has  lost  its  primitive  form.  So  long  as  he  can  prove  its  identity, 
he  may  follow  and  retake  it  in  whatever  new  shape  it  may  have  been 
wrongfully  made  to  assume.  By  bringing  his  action  of  trover,  the  owner 
makes  ids  election,  to  demand  the  value  of  the  property.'  But  proof 
that  the  defendant  refused  to  deliver  it  on  demand,  shows  a  conversion  at 
the  time  when  the  demand  is  made ,-  the  refusal  being  itself  a  conversion, 
it  is  doubtful  whether  the  defendant  would  be  permitted  to  show  a  prior 
act  of  conversion  with  a  view  to  a  reduction  of  damages ;  since  that 
would  be  permitting  him  to  found  a  defence  upon  his  own  wrongful  act. 

§  112.  As  a  general  rule,  the  measure  of  damages  in  the  action  of  tro- 
ver is  the  value  of  the  property  at  the  time  of  the  conversion,  with  in- 
terest from  that  date  ]  a  rule  which  is  applied  in  all  cases  where  the 
property  has  a  fixed  value.^  Interest  on  the  value  from  the  date  of  the 
conversion,  is  a  necessary  part  of  a  complete  indemnity. 

The  law  cannot  favor  a  wrong-doer ;  hence  where  the  plaintiflF  is  de- 
prived of  some  special  use  of  the  property,  or  where  the  property  natur- 
ally fluctuates  in  value  like  stocks,  the  owner  has  been  allowed  to  recov- 
er the  highest  value  of  the  things  wrongfully  converted,  down  to  the 
day  of  the  trial ;  certainly  he  is  not  limited  to  the  value  of  the  property 
on  the  day  of  the  conversion  ;•  since  that  rule  would  give  the  wrong- 
doer the  opportunity  to  take  another  man's  property  and  hold  it  with  a 

1  Betts  and  Church  v.  Lee,  5  John.  B.,  349 ;  5  Hen.  YU.,  15 ;  12  Hen.  YIU,, 
10. 

«  Cnrtis  v.  Gioat,  7  John.  R.,  168;  Babcock  t.  Gill,  10  John.  R.,  237. 

^  DUlingbock  v.  Jerome,  7  Coweu  R.,  294;  Kennedy  v.  Strong,  14  John.  R., 
128 ;  Baker  v.  Wheeler,  8  Wend.  R.,  505;  Say  dam  y.  Jenkins,  3  Sand.  Superior 
C.  R.y  G28,  and  the  cases  there  cited. 

*  Andrews  v.  Durant,  18  N.  Y.,  496 ;  Beecher  v.  Denniston,  13  Gray  (Mass.)* 
354 ;  Dizon  v.  Caldwell,  15  Ohio  St.,  412 ;  Kennedy  v.  Strong,  14  John.  R.,  128 ; 
Clark  V.  Pinney,  7  Cowen  R.,  681 ;  Neiler  v.  Kelly,  69  Penn.  St.,  403. 

»  McCormick  v.  Penn.  Central  R.  R.  Co.,  49  N.  Y.,  303, 315 ;  Hurd  v.  Hubbell, 
26  Conn.,  389, 483 ;  Yates  v.  Mullen,  24  Ind.,  277 ;  Negns  t.  Simpson,  99  Mass., 
388. 

«  Roraaine  v.  Van  Allen,  26  N.  Y.,  309 ;  Burt  v.  Dutcher,  34  N.  Y.,  493 ;  Scott 
T.  Rogers,  31  N.  Y.,  676 ;  Musgrove  t.  Beckendorff,  53  Penn.  St.,  310  ;  Ellis  t. 
Wire,  33  Ind.,  127 ;  Lobdell  y.  Stowell,  51  N.  Y.,  70 ;  Markham  y.  Jaudon^  41 K. 
Y.,  235 ;  Groot  y.  Gile,  51  N.  Y.,  431. 
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Tie\7  to  an  increase  in  its  value,  and  would  give  to  the  trespasser  all  the 
advantages  of  a  purchaser  under  a  fair  contract  of  sale.  Damages  for 
the  use  of  the  property,  in  its  original  shape,  are  legitimate  }^  and  no 
reason  can  be  assigned,  to  pi*event  the  owner  fi'om  recovering  the  value 
of  such  use,  instead  of  interest  on  the  value  of  the  property.  In  reple- 
vin the  jury  are  required  to  assess  the  present  value  of  the  property, 
and  the  damages  for  its  detention. 

Special  damages  are  not  often  recoverable ;  being  duly  alleged,  they 
may  be  recovered  when  they  are  the  natural  or  proximate  consequence, 
of  the  wrongful  act ;  ^  as  where  money  and  time  are  expended  in  search- 
ing for  chattels  wrongfully  taken  or  appropriated.'  Special  damages 
resulting  from  the  effect  produced  upon  the  owner's  business,  are  too  re- 
mote;^ unless  the  action  is  brought  to  recover  the  team  or  the  tools  with 
which  he  prosecutes  his  business.^ 

By  reason  of  a  certain  difference  in  the  natural  bias  of  mind  existing 
among  jurists,  the  rule  of  damages  appears  in  two  forms  or  phases :  the 
affirmative  form  gives  to  the  owner  the  value  of  his  property  at  the 
time  it  was  taken  from  him,  with  interest  from  that  date,  as  an  indemni- 
ty for  the  injury  he  has  sustained ;  and  the  negative  form,  or  the  excep- 
tions from  that  rule,  seem  to  be  framed  with  the  design  of  preventing 
the  wrong-doer  from  gaining  any  advantage  through  his  wrongful  act. 
Hence  the  affirmative  or  general  rule  applies  where  the  conversion  takes 
place  without  malice,  or  without  any  intent  to  invade  the  rights  of  prop- 
erty; and  it  is  evident  that  the  tendency  of  opinion  is  towards  a  uniform 
rule,  giving  the  owner  the  value  of  Ms  property  with  interest  from  its 
conversion,  or  the  value  with  interest  from  a  reasonable  time  thereafter.* 

Under  the  English  practice  the  court  will  sometimes  stay  the  proceed- 
ingSj  on  the  defendant's  paying  the  costs  and  restoring  the  subject  of  con- 
troversy ;  where  no  special  damages  can  be  claimed  for  the  conversion, 
and  where  the  value  of  the  property  remains  unchanged.    Though  this 


»  SbotwoU  V.  Wendover,  IJohn.  R.,  65;  Allen  v.  Pox,  51  N.  Y.,  562;  Suydam 
V.  Jenkins,  3  Sand.,  614,  621 ;  Haviland  y.  Parker,  11  Micli.,  103. 
«  Starkey  v.  Kelly,  50  N.  Y.,  677. 

*  Bennett  v.  Lockwood,  20  Wend.,  223 ;  McDonald  v.  North,  47  Barb.,  530; 
Forsyth  v.  Wells,  41  Penn.  St.,  291. 

*  Brizsee  v.  May  bee,  21  Wend.,  144. 

*  Bodley  v.  Reynolds,  8  Q.  B.,  779;  see  Hurd  v.  Hnbbell,  26  Conn.,  389. 

«  Matthews  v.  Coe,  49  N.  Y.,  57 ;  Baker  v.  Drake,  53  N.  Y.,  211,  overrnling 
Markbam  v.  Jandon ;  Wyman  v.  Amer.  Powder  Works,  8  Cuab.,  168 ;  Robinson 
V.  Barrows,  48  Maine,  186 ;  Cushman  t.  Hayes,  46  111.,  145 ;  Bates  v.  Stunsell, 
19  Micb..  91 ;  Page  v.  Fowler,  39  Cala.,  412 ;  Pinkorton  v.  Manchester  £.  B.  Co, 
42  If,  H.,  494. 
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practice  be  scarcely  known  in  this  country,  it  assumes  flie  usual  rule  of 
damages  and  also  allows  the  plaintiff  an  opportunity  to  recover  dam- 
ages for  the  detention  as  well  as  for  the  depreciation  of  the  property.^  In 
the  action  of  replevin,  this  practice  and  the  rule  with  its  qualijScations 
are  manifestly  convenient  and  just ;  ^  and  the  same  result  may  be  wrought 
out  under  our  practice  by  an  offer  to  allow  judgment.^ 

§  113.  Notwithstanding  the  Code  has  obliterated  the  distinction  be- 
tween actions  at  law  and  suits  in  equity,  and  abolished  the  well  known 
forms  of  actions  previously  used  in  this  State,  the  remedies  by  suit  re- 
main still  essentially  unchanged;^  because  the  principles  of  law  remain 
as  heretofore.  The  plaintiff  must  allege  facts  that  constitute  a  cause 
of  action,  and  the  allegations  of  his  complaint  must  show  a  right  of  re- 
covery under  principles  previously  applied  to  the  actions  of  replevin, 
case,  trover  and  the  others.^  The  statement  contained  in  his  complaint, 
must  include  every  fact  necessary  to  establish  a  right  of  action  known 
to  the  law.  And,  suice  the  principles  of  the  common  law,  as  well  as 
the  principles  of  pleading  under  it,  must  be  studied  and  learned  chiefly 
from  the  decisions  which  have  been  made  under  forms  of  action  now 
disused,  it  is  evident  that  the  plaintiff's  complaint  must  be  drawn  with 
at  least  a  tacit  reference  to  the  requisites  of  pleading  used  in  some 
one  of  those  forms.*  Though  the  statute  has  abolished  the  forms,  it  has 
not  separated  them  from  the  adjudications  which  have  blended  them  to- 
gether through  a  long  course  of  years.  The  terms,  assumpsit,  case,  tro- 
ver, Asc,  convey  the  idea  of  distinct  and  well  known  causes  of  action, 
so  that  it  is  still  more  convenient  to  use  them  in  speaking  of  legal 
principles  than  to  adopt  the  circumlocution  necessary  to  express  the 
same  ideas  in  popular  language.    The  smgle  term,  trover,  which  has 


*  Fisher  v.  Prince,  3  Burr.,  1363 ;  Whitlen  v.  Fuller,  2  W.  Black,  902;  Earle 
▼.  Holdcruess,  4  Bing.,  462;  see  Steyeus  v.  Low,  2  Hill,  132. 

*  Allen  T.  Fox,  51  N.  Y.,  562.  Our  practice  is  different;  Brewster  v.  tiiUi- 
saan,  38  N.  Y.,  423,  428. 

'  Code  of  N.  Y.,  $  385.  The  offer  may  be  made  to  allow  Judgment  for  the 
property ;  but  it  must  iu  all  cases  be  explicit  and  definite.  Marble  v.  Lewis, 
£3  Barb.,  432  ;  Tompkins  v.  Ives,  36  N.  Y.,  75. 

*  Hall  V.  Sonthmayd,  15  Barb.  S.  C.  Eep.,  32;  Homer  V.  Wood,  id.,  371; 
Barker  v.  Russell,  11  Barb.  S.  C.  Rop.,  303,  and  Rodgei-s  v.  Rodgers,  595.  A  suit 
in  equity  and  an  action  at  law  may  be  combined;  Davis  y.  Morris,  36  N,  Y,, 
569. 

'  Boyce  v.  Brown,  7  Barb.  8.  C.  Rep.,  80^  and  the  cases  there  cited ;  Eldrldge 
V.  Adams,  £34  Barb.,  417. 

«  Cbilds  V.  Hart,  7  Barb,  S,  C,  Rep.,  370,  and  Bayner  Y,  Clark,  581 ;  Garrey 
y.  Fowler,  4  Band.  R.,  665. 
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been  so  commonly  iisedas  a  remedy  for  the  Tiolation  of  the  contract  of 
mandate,  describes  a  cause  of  action  brought  for  the  unlawful  detention  or 
conversion  of  goods ;  in  which  the  plaintiff's  right  to  them,  their  value, 
and  the  defendant's  conversion  of  them,  were  put  in  issue  and  necessary 
to  be  proved.*  The  plaintiff  must  have  either  a  general  or  special  prop- 
erty in  the  goods,  and  a  right  to  the  immediate  possession ;  and  where 
the  defendant  is  a  mandatary,  it  must  be  shown  that  he  has  been  guilty 
of  some  breach  of  trust,  which  the  law  regards  as  a  conversion  of  the 
property  to  his  own  use.    We  describe  the  suit  accurately  under   the 

new  procedure,  by  calling  it  an  action  in  the  nature  of  trover.* 
§  114.  The  Contract,  Iww  determhied.    The  death  of  the  mandatary 

leaving  the  mandate  wholly  unexecuted,  works  no  change  in  the  title  to 
the  property ;  *  and  where  the  trust  is  of  a  personal  nature,  his  represen- 
tatives must  have  the  liberty  of  restoring  the  property  and  thus  termi- 
nating the  contract.^  And  unless  by  the  terms  of  the  bailment  some 
third  party  has  acquired  a  vested  interest  in  the  property,  the  bailee's 
executor  or  administrator  will  be  justified  in  restoring  the  same  to  the 
mandator.^ 

On  his  death  the  mandatary's  goods  and  effects  pass  into  the  custody 
of  his  legal  representatives,  and  although  a  personal  trust  will  not  thus 
devolve  upon  them,  they  will  be  bound  to  take  care  of  the  property  com- 
ing into  their  hands,  and  should  be  held  liable  for  at  least  an  equal  de- 
gree of  care  as  that  required  of  the  deceased  in  keeping  it.  Though 
they  do  not  come  under  the  mandatary's  exact  contract,  they  do  become 
bailees  or  custodians  of  the  property  in  the  due  course  of  business.  In 
respect  to  an  ordinary  contract,  it  is  their  legal  duty  to  fulfill  it  according 
to  its  terms ;  the  estate  is  under  the  obligation  of  the  contract,  and  enti- 
tled to  the  moneys  growing  due  thereon.^     In  respect  to  property  held 

*  Tharpe  v.  Stallwood,  5  Mann,  and  Gr.,  761 ;  Armory  v.  Delamirie,  1  Strange, 
505 ;  Meny  v.  Greene,  7  Mees.  and  W.,  623 ;  Tell  v.  Beyer,  38  N.  Y.,  161. 

'  Tbe  Manhattan  Co.  v.  Bentley,  13  Barb.  S.  C.  Rep.,  641 ;  Conway  y.  Boah^ 
4  Barb.  S.  C.  Rep.,  564.  The  canse  of  action  must  be  stated  in  the  complain t, 
and  the  defence  properly  pleaded,  and  the  judgment  must  follow  according  to 
the  allegations  and  proof;  the  Code  has  not  changed  this  settled  rule  of  prac- 
tice. Wright  V.  Delafield,  25  N.  Y.,  266.  And  as  a  rule,  a  pleading  which  is 
sufiQcient  in  the  action  of  assumpsit  at  common  law,  is  sufficient  under  the  Code. 
Farron  v.  Sherwood,  17  N.  Y.,  227.  Suing  on  a  special  contract  which  he  has 
fulfilled,  plaintiff  may  recover  on  the  old  count  of  indebitatus  asaumpsife.  Hos- 
ley  V.  Black,  28,  N.  Y.,  438. 

*  Hurd  V.  West,  7  Cowen,  752. 

^  Roulston  y.  McClelland,  2  E.  D.  Smith,  60. 

*  Carle  t.  Bearce,  33  Maine,  337 ;  Britten  y.  Aymar,  23  La.  Ann.  B.,  63; 

*  Biblet  y.  Wallisy  1  Daly,  360, 365. 
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In  trasty  the  rale  is  that  it  does  not  pass  to  the  legal  representatives,  but 
goes  to  the  party  for  whom  it  is  held. '  So  far  as  accrued  liabilities  are 
concerned,  the  legal  representatives  are  liable ;  they  represent  the  de 
ceased  and  must  answer  for  his  debts  and  torts  beneficial  to  the  estate,  e.^. 
the  conversion  of  personal  property.'  The  law  makes  no  provision  for  the 
execution  of  a  specific  trust  by  the  legal  representatives ;  it  leaves  them 
to  the  liabilities  growmgout  of  the  relation  voluntarily  assumed  by  them.' 

They  receive  the  trust  property  as  individuals  ;^  it  is  not  to  be  deemed 
assets  in  their  hands,  unless  the  liability  of  the  deceased  has  really 
assumed  the  form  of  legal  liability.  In  some  cases  the  character  of 
the  property  will  depend  upon  the  facts  to  be  ascertained  on  investiga- 
tion ; '  and  here  they  will  receive  it  conditionally.  As  between  them- 
selves, neither  is  entitled  to  exclude  the  other  from  the  custody  or  pos- 
session of  the  property .• 

§  115.  When  the  mandatary  has  money  in  his  hands  due  to  a  third 
person,  and  dies,  he  leaves  his  estate  indebted  for  that  amount,  and  it  is 
the  duty  of  his  legal  representatives  to  discharge  the  debt  f  but  where 
he  has  a  package  of  money  or  goods  in  his  possession  for  a  third  party 
whose  property  they  are,  and  dies,  his  legal  representatives  acquire  only 
the  bare  custody  of  the  articles ;  they  come  into  the  possession  of  the 
property  without  any  express  authority  from  the  owner,  and  are  to  be 
held  liable  for  it,  not  as  executors  or  administrators,  but  on  the  same  gen- 
eral  ground  as  the  finder  of  goods." 

§  116.  Under  the  general  rule  of  the  common  law  the  death  of  one 
of  two  or  more  persons  jointly  authorized  to  act  for  another,  arrests  the 
execution  of  the  power.'^  And  hence  where  joint  mandataries  are  au. 
thorized  to  do  some  private  act  requiring  their  consultation  and  concur- 
rence, the  death  of  one  dissolves  or  puts  an  end  to  the  power  j^^  in  other 
words,  where  an  authority  to  act  in  a  matter  of  a  private  nature  is  con- 

^  Moses  T.  Margatroyd,  1  Jobn.  Oh.,  119.    The  property  will  not  pass  to  an 
assignee  in  bankruptcy ;  Kip  v.  Bank  of  N.  Y.,  10  John.  B.,  63. 

*  Brocket  v.  Bush,  18  Abb.  Pr.,  337. 

*  See  Banks  v.  Wilkes,  3  Sand.  Ch.,  99 }  Bowman  v.  Bainetonx  &  Sabbat- 
ton,  1  Hobb.  Ch.,  150. 

*  The  statute  specifies  what  shall  be  assets  in  their  hands,  not  including 
any  such  trust  property.    See  Levin  y.  Bussell,  42  N.  Y.,  251. 

<  ScoYille  V.  Post,  3  £dw.  Ch.,  203;  Champney  v.  Bhmchard,  39  N.  Y.,  Ill* 

*  Burt  V.  Burt,  41  N.  Y.,  46. 
»  Ante  $  86,  97. 

*  Ante  $  19,  $  90,  $  100,  $  103 ;  McGehee  v.  Mahone,  37  Ala.,  258. 

^  Martine  v.  International  Life   Ins.  Society,  53  N.  Y.,  339 ;   Stisnexmann 
T.  Cowing,  7  John.  Ch.,  275 ;  Tooke  y.  HoUlngworth,  5  Tenu  B.,  215. 
^®  Sinclair  v.  Jaoksoui  8  Co  wen,  543. 
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ferred  by  the  principal  upon  more  than  one  person,  all  must  act  in  the 
execution  of  the  power,  unless  it  is  given  in  such  terms  as  will  author* 
ize  its  execution  by  a  less  number.^  An  authority  conferred  upon  a  firm, 
cannot  be  properly  executed  by  the  members  that  remain  in  business, 
after  its  dissolution ;'  and  an  authority  given  by  a  firm  is  withdrawn  by 
a  change  in  its  members  with  notice.^ 

§  117.  The  death  of  the  mandator  puts  an  end  to  all  authority  to 
enter  upon  any  new  business  or  engagements  in  his  name.  Money  or 
personal  property  in  the  hands  of  an  agent  or  mandatary,  at  the  death  of 
the  principal,  goes  to  his  representatives ;  and  where  the  authority  to 
complete  the  mandate  is  thus  terminated,  the  law  imposes  upon  the  man- 
datary the  duty  to  restore  the  thing  bailed  to  the  party  who  represents 
the  estate,  or  to  the  owner  where  the  property  belongs  to  some  other  party. 
The  law  will  imply  an  obligation  to  surrender  the  trust  in  a  way  that 
shall  be  agreeable  to  equity  ]*  and  it  seems  the  acts  of  an  agent  or  man- 
datary, before  notice  of  the  death,  done  in  good  faith  in  the  execution 
of  the  contract,  will  be  held  binding  upon  his  principal's  estate  3^  as 
where  he  completes  a  transaction  or  receives  a  payment  on  behalf  of  his 
principal.' 

A  power  of  sale,  coupled  with  an  interest  in  goods,  capable  of  being 
executed  in  the  name  of  the  agent,  may  be  executed  after  the  principal's 
.  death  j  as  where  a  factor  makes  advances  upon  and  receives  goods  for 
sale,  and  is  not  reimbursed  on  the  death  of  his  principal.'  The  factor 
has  an  interest  in  the  property,  like  that  of  pledgee,  and  a  sale  by  him 
contemplated  £rom  the  first,  is  only  a  reasonable  mode  of  realizing  his  in- 
terest in  the  goods. 

An  agency  cannot  outlive  the  principal;*  under  this  rule  of  the  com- 
mon law  it  is  evident  that  an  agent  or  mandatary  can  only  be  protected 
jn  such  acts  and  dealings  in  the  business  entrusted  to  him,  as  the  situa- 
tion naturally  calls  for.    He  must  preserve  the  property  and  surrender 
it  to  the  parties  entitled  to  receive  it. 

»  Hawley  v.  Keeler,  53  N.  Y.,  114, 121. 
.      *  53  N.  Y.,  339 ;  Hamilton  v.  Mutual  Life  Ids.  Co.,  0  Blatoh.,  235. 
»  Callanan  v.  Van  Vleck,  36  Barb.,  324 ;  41  N.  Y.,  619. 

*  Farrow  v.  Bragg,  30  Ala.,  261 ;  1  Beirs  Com.,  ^  413,  4th  ed. 

'  Nicolet's  admr.  v.  Pillot,  24  Wend.,  240.  The  agent  ought  to  be  protected; 
see  Howe  v.  Buffalo,  N.  Y.  &  E.  R.  R.  Co.,  37  N.  Y.,  297. 

«  Casslday  v.  McKensie,  4  Watts  &  Serg.,  282 ;  Carriger  v.  Whittington,  26 
Mo.,  313. 

'  Edwards  on  Factors  and  Brokers,  $  86,  87 ;  Ish  v.  Crane,  8  Ohio  St.,  520 ; 
J9tory  on  Agency,  (  496. 

*  Hunt  v.  Rousmanler,  8  Wheat.,  174,  201 ;  Smout  v.  Ilborry,  10  Mees.  db 
Welsby,  1 ;  Megary  v.  FimtiSi  5  Sand.^  376;  Park  v.  Hammond,  6  Taunt.,  495» 
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§  118.  A  mandate  may  include  an  authority  to  contract  |  and  as  the 
power  is  withdrawn  by  the  death  of  the  mandator,  it  is  often  necessary 
to  fix  the  precise  time  when  the  contract  is  complete.  In  a  sale  negoti- 
ated by  letter,  the  offer  to  sell,  standing  open  and  unretracted,  becomes  a 
contract  of  sale  as  soon  as  it  is  accepted ;  even  though  the  person  making 
the  offer  die  before  he  receives  knowledge  of  the  fact.^    As  in  other 


*  Maotier  v.  Frith,  6  Wend.,  103 ;  Yansar  ▼.  Camp,  11  N.  T.,  441 ;  Taylor  v. 
Merchants'  Fire  Ins.  Co.,  9  How.  U.  S.,  370;  Trevor  v.  Wood,  36  N.  Y.^  307; 
Fothier  Trait  da  contract  de  Yente,  $  2,  art.  3,  Ko.  32.  The  passage  from  Po« 
thier  is  as  follows :  In  order  that  this  consent  may  take  place  where  the  con- 
tracting parties  are  in  different  places,  it  is  necessary  that  the  will  of  the  party 
who  lias  written  to  the  other,  proposing  a  sale,  should  continue  until  his  letter 
has  reached  the  other  party  and  he  has  declared  that  he  accepts  the  offer. 
This  will  is  presumed  to  have  continued,  if  nothing  appears  to  the  contrary. 
But  if  I  have  written  to  a  merchant  at  Livoume  a  letter  proposing  to  sell  him 
a  particular  article  for  a  specified  price,  and  hefore  my  letter  has  been  received 
by  him,  I  write  to  him  a  second  declining  to  make  the  contract,  or  if  before 
that  time  (i.  e.,  before  my  letter  is  received  and  the  offer  contained  in  it  accept- 
ed) I  am  dead,  or  have  lost  the  use  of  my  reason,  although  the  merchant  at 
Livoume,  ignorant  of  my  change  of  will,  death  or  loss  of  reason,  should,  on 
receiving  my  letter,  accept  the  offer  contained  in  it,  there  would  be  no  contract 
of  sale ;  for  my  will  not  having  continued  down  to  the  time  when  this  merchant 
had  received  my  letter  and  accepted  the  proposition  contained  therein,  there 
was  sot  that  concurrence  or  meeting  of  our  minds  required  to  make  a  contract 
of  sale.  This  is  the  opinion  of  Bartholtu  and  of  the  other  doctors  of  the  chril 
law  quoted  by  BrvuenuMj  ad,  h  1,  §  2,  ff,  de  cantrat  empt,  who  have  correctly 
r^ected  the  contrary  opinion  of  the  commentary  ad  diotam  legem.  This  doc« 
trine,  says  Mr.  Justice  Marcy,  which  presumes  the  continuance  of  a  willing- 
ness to  contract,  after  it  has  been  manifested  by  an  offer,  is  not  confined  to  the 
civil  law  and  the  codes  of  those  nations  which  have  constructed  their  systems 
with  the  materials  drawn  from  that  ezhaustless  «toreAoi(M  of  Jurisprudence ; 
it  is  found  in  the  common  law ;  indeed,  it  exists,  of  necessity,  wherever  the 
power  to  contract  exists  in  parties  separated  from  each  other.  (6  Wend.,  115.) 
In  Vassar  v.  Camp,  recently  decided  in  the  Court  of  Appeals  in  this  State, 
Mr.  Justice  Selden  observes :  This  precise  question  has  been  so  fully  considered 
in  several  modem  cases,  that  it  would  be  a  work  of  entire  supererogation  to 
discuss  it  here.  It  arose  in  England  hi  the  case  of  Adams  v.  Lindsell  (1  Sam. 
and  Aid.,  681).  In  that  case  an  offer  to  sell  wool  was  made  through  the  maiL 
The  offer  was  received  by  the  plaintifb  on  the  5th  of  September,  who  wrote  and 
mailed  their  answer,  acoepting  the  offer,  the  same  evening ;  but  this  answer 
was  not  received  until  the  9th  of  September  by  the  defendants,  who  in  the 
mean  time,  suppoaing  their  offer  had  not  been  accepted,  had  sold  the  wool  to 
other  parties.  The  action  was  for  the  non-delivery  of  the  wool ;  and  if  the  con- 
tract was  regarded  as  oonsommated  on  the  5th  of  September,  when  the  answer 
acoepting  the  offer  was  mailed,  the  defendants  were  liable ;  but  if  not  until  it4 
reeeipt  on  the  9th,  then  no  liability  attaohed.  The  ooort  held  unanimously 
that  the  contract  became  obligatory  on  the  5th,  when  the  aaawarof  tine  Flal*^ 
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cases,  the  contract  is  complete  as  soon  as  the  minds  of  the  parties  meet 
Of  necessity  the  person  making  the  ofTer  to  sell  by  letter,  must  be  con- 
sidered as  making  it  daring  every  instant  of  time  his  letter  is  passing  to  its 
destination ,-  and  if  the  party  addressed  presently  or  within  a  reasonable 
time  write  a  letter  of  acceptance  and  mail  it,  the  contract  is  complete. 
It  is  necessary  that  the  minds  of  the  contracting  parties  should  meet  on 
the  subject  and  terms  of  the  contract,  but  not  necessary  they  should 
know  that  they  meet  in  order  to  create  the  contract.*  The  mailing  of 
the  letter  of  acceptance  properly  addressed,  or  the  sending  of  a  telegram 
where  the  offer  is  mado  by  telegraph,  completes  the  contract.-  There 
are  certain  qualifications  of  this  rule  :  1.  where  the  party  sending  the 
offer,  retracts  it  by  letter  or  by  telegraph  by  a  communication  reaching 
the  party  addressed  before  his  letter  of  acceptance  has  been  written  and 
mailed,  an  acceptance  will  not  create  a  contract  -*  2.  where  the  party 
receiving  the  offer  does  not  write  and  post  his  letter  of  acceptance  with- 
in a  reasonable  time,  no  contract  will  arise  ^*  3.  delays  and  miscarriages 
by  mail  do  not  prevent  the  completion  of  the  contract }  the  post-ofijce 
being  the  agent  of  both  parties.*  The  law  relating  to  contracts  negoti- 
ated by  telegraph  or  by  mail,  is  framed  to  promote  the  convenience  of 
the  business  community. 

tiffs  was  (loposited  iu  the  mail.  In  the  case  of  Mactier  y.  Frith,  the  same  ques- 
tion arose  iu  this  State,  and  was  elaborately  discussed  by  our  late  Court  of 
Errors.  The  court  in  that  case,  by  an  almost  unanimous  vote,  affirmed  the 
doctrine  of  Adams  y.  Liudsell,  in  op{K>sitiou  to  that  of  McCuUoch  v.  The  Eagle 
Insurance  Company  (1  Pick.,  278),  in  which  the  Supremo  Conrt  of  Massachu- 
setts had  adopted  a  different  rule.  The  decision  in  Mactier  v.  Frith  has  since 
been  followed  iu  our  own  State  iu  the  case  of  Brisban  v.  Boyd  (4  Paige,  17)  ;  in 
the  State  of  Connecticut,  iu  the  case  of  Averill  v.  Hedge  (12  Conn.,  4J4) ;  in 
Pennsylvania,  in  the  case  of  Hamilton  v.  Lycoming  Ins.  Co.  (5  Barr.,  339) ;  and 
in  Georgia,  in  Levy  v.  Coke  (4  Georgia  R.,  1).  The  question  has  again  arisen 
in  England,  and  been  passed  upon  by  the  House  of  Lords  there,  iu  the  case  of 
Dunlop  V.  Higgius  (12  Jurist.,  295).  In  that  case,  the  case  of  Adams  v.  Liud* 
sell  is  referred  to  and  coufirmed  in  the  most  decided  and  unequivocal  terms. 
The  doctrine  of  this  case,  therefore,  and  that  of  Mactier  v.  Frith,  must  be  con- 
sidered as  too  firmly  settled,  both  in  this  country  and  in  England,  to  be  shaken 
or  doubted.  It  is  moreover  maintained,  iu  the  cases  referred  to,  by  the  most 
satisfactory  and  conclusive  reasoning.    (1  Keman  R.,  44G,  447.) 

^  McCuUoch  V.  Eagle  Ins.  Co.,  I  Pick.,  278,  is  not  followed. 

'  An  offer  sent  by  telegraph  invites  or  antborizes  a  reply  by  the  same  mode 
of  communication.  Trevor  v.  Wood,  supra ;  In  re  Imperial  Land  Co.  of  Mar- 
seilles ;  Wall's  Case,  5  English  B.  (Moak.),  638,  and  cases  there  cited. 

>  9  How.  U.  S.,  390 ;  Thompson  v.  James,  18  Dunlop,  1. 

*  Averill  v.  Hedge,  12  Conn.,  424. 

'  Duncan  v.  Topham,  8  C.  B.,  225;  Yaasar  y.  Camp,  supra;  Thompson  v. 
James,  supra. 
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§  119.  There  are  several  ways  in  which  the  contract  of  mandate  may 
be  terminated^  so  far  as  the  right  of  control  over  the  property  is  con- 
cerned. If  the  mandator  become  insane  or  an  habitual  drmikard  and  a 
guardian  or  committee  be  appointed  of  his  person  and  estate,  the  right 
of  control  must  necessarily  pass  to  the  guardian  or  committee.^  If  a 
feme  sole  mandator  marry,  the  title  to  her  goods  and  chattels  passes 
under  the  common  law  to  her  husband,  and  with  it  the  right  of  control 
over  them.'  If  the  mandator  become  a  bankrupt  and  his  estate  passes 
into  the  hands  of  an  assignee,  the  right  to  demand  and  receive  it  super- 
sedes the  authority  under  which  the  goods  were  delivered.^  A  valid  as- 
signment for  the  benefit  of  creditors  must  have  the  same  effect  as  an 
absolute  sale.  These  several  transfers  operate  upon  the  authority  un- 
der which  the  mandatary  holds  the  goods ;  in  some  instances  they  oper- 
ate to  convert  the  contract  of  mandate  into  a  simple  deposit,  arrestmg 
the  object  of  the  mandate,  and  leaving  the  mandatary  still  bound  to 
keep  the  property  with  ordinary  care.* 

A  seizure  of  the  property  under  process  against  the  mandator,  with 
notice  to  him,  will  operate  to  dissolve  the  contract.  The  mere  insol- 
vency of  the  mandatary,  where  the  owner  is  willing  to  rely  upon  his 
fidelity,  will  not  terminate  the  trust.* 

As  the  mandatary  acts  gratuitously,  having  no  interest  in  the  subject 
of  the  bailment  as  against  his  principal,  the  mandator  may  at  any  time 
revoke  the  mandate.  He  has  a  right  to  recall  the  trust  and  resume 
possession  of  the  property  j  or  he  may  transfer  the  property  to  another, 
and  with  it  the  right  of  revocation."  To  make  the  revocation  of  the 
trust  effectual,  notice  must  bo  given  to  the  mandatary  -,  ^  but  this  may 
be  done  by  the  appointment  of  another  to  relieve  him  of  the  trust." 

^  Wadsworth  v.  Sharpsteen,  8N.  Y.,  388;  Leonard  v.  Leonard,  14  Pick.,  283. 

*  Udal  V.  Kenney,  3  Cowen,  590,  599.  It  ia  otherwise  under  the  present  law 
of  this  State ;  Gage  v.  Daachy,  34  N.  Y.,  293. 

>  Matter  of  Cook  and  Esp.,  Newhali,  380,  376 ;  Merritt  v.  Forrester,  4 
Ttont.,  541 ;  Parker  v.  Smith,  16  East,  382. 

♦  Tracy  v.  Wood,  3  Mason,  132. 

<  Williams  v.  East  India  Co.,  3  East,  193 ;  Doorman  v.  Jenkins,  3  Adolph, 
ft^EUis,  80. 

*  Hodges  V.  Hard,  47  111.,  363. 
'  Salt  Y.  Field,  5  Term  B.,  215. 

•  Gopelaad  v.  Mercantile  Ins.  Co.,  6  Pick^  19S. 
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OHAPTEE IV. 

GRATUITOUS    LOANS, 

§  120.  A  gratuitous  loan  of  goods  for  temporary  use^  to  be  after- 
wards returned,  creates  a  bailment  ]  the  title  does  not  pass.  A  loan  of 
articles  to  be  returned  in  kind,  as  money,  com,  cattle,  and  other  things 
that  may  be  yalued  by  number,  weight  or  measure,  is  a  contract  of  an- 
other class ;  it  is  a  sale.  The  absolute  property  is  transferred  to  the 
borrower ;  the  understanding  of  the  parties  is  that  he  shall  consume  or 
sell  or  otherwise  appropriate  it  as  his  own.'  As  m  a  loan  of  money,  the 
intention  is  that  the  borrower  shall  make  use  of  it  as  his  own,  and  the 
law  therefore  treats  it  as  his  property.  It  is  the  muUium  of  the  civil 
law ;  a  contract  frequently  adopted  in  connection  with  a  lease  of  lands,  to 
enable  the  tenant  to  stock  his  faim  and  carry  on  the  business  with  a  com- 
plete control  over  it.  The  contract  was  formerly  much  used  in  Scot- 
land, and  the  grain  or  cattle  thus  leased  under  a  stipulation  that  the 
like  property  in  quantity  and  quality  should  be  returned  at  the  end  of 
the  lease,  were  called  steelbow  goods.^ 

§  121.  A  loan  of  things  io  be  returned  in  Mnd,  resembles  a  loan  for 
a  temporary  and  gratuitous  use  only  in  form ;  there  is  no  real  similitude 
between  the  two  contracts.    But  there  is  often  a  close  resemblance  be- 


'  2  Kent's  Comm.,  573, 574.  In  a  loan  or  lettiDg  of  cattle  or  sheep  for  a  cer- 
tain term,  at  the  expiration  of  which  they  are  to  be  returned  with  others,  we 
have  a  bailment :  in  a  loan  of  cattle  or  sheep  under  a  contract  giving  the  party 
receiving  them  the  option  to  replace  them  with  so  many  other  cattle  or  sheep  as 
good,  we  have  a  sale.  Hard  v.  West,  7  Cowen,  752  ;  Otis  v.  Wood,  3  Wend.,  496; 
Smith  V.  Clark,  21  Wend.,  83 ;  exchange  of  grain  for  flonr ;  Pierce  v.  Schenck,  3 
Hill,  28 ;  exchange  of  logs  for  lumber ;  it  is  treated  as  a  sale  under  the  statute 
of  frauds;  Bartlett  t.  Wheeler,  44  Barb.,  162;  Weir  v.  Hill, 2  Lansing, 278; 
A  rather  speculative  contract ;  Carpenter  v.  Griffin,  9  Paige  Ch.,  310.  A  contract 
giving  the  right  to  consume  the  property,  may  withhold  the  title  until  it  is 
consumed :  Armington  y.  Houston,  38  Yt.,  448 ;  and  there  may  be  different  in- 
terests or  rights  of  property  created  in  the  same  goods.  Wood  v.  Orscr,  25  N. 
Y.,  348. 

*  Carpenter  v.  Griffin,  9  Paige  Ch.,  310 ;  see  Ives  v.  Hartley,  51  IlL,  520 ;  and 
Lonergan  v.  Stewart,  55  111.,  45,  and  Inglebright  v.  Hammond,  19  Ohio,  337 ;  a 
loan  of  money,  see  Chiles  y.  Garrison,  32  Mo.,  475« 
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twecn  a  bailment  for  hire  and  a  sale :  a  delivery  of  wheat  to  a  miller  to 
be  ground  and  returned  in  the  form  of  flour,  five  bushels  of  wheat  for  one 
barrel  of  flour,  is  a  bailment,  where  by  the  contract  the  miller  is  to  re- 
turn the  flour  produced  from  the  wheat  delivered  5  the  title  does  not 
pai» ;  it  is  an  agreement  for  work  and  services.  On  the  other  hand, 
an  exchange  of  wheat  for  flour,  under  a  contract  which  leaves  the  mil- 
ler at  liberty  to  deliver  flour  of  a  given  quality,  produced  from  any 
wheat,  is  a  double  sale ;  the  title  to  the  wheat  passes  on  delivery,  and 
so  does  the  title  to  the  flour.  The  miller  agrees  to  purchase  the  wheat 
and  sell  the  flour ;  he  is  therefore  bound  to  deliver  the  flour,  though  the 
wheat  be  destroyed  by  fire  before  he  is  able  to  grind  it.^  The  distinc- 
tion running  through  all  the  authorities  is  very  simple  and  clear :  when 
the  identical  thing  delivered  is  to  be  restored,  though  in  an  altered  form^ 
the  contract  is  one  of  bailment,  and  the  title  to  the  property  is  not 
changed.  But  when  there  is  no  obligation  to  restore  the  goods  deliver- 
ed, and  the  receiver  is  at  liberty  to  return  another  thing  of  equal  value, 
he  becomes  a  debtor  to  make  the  return,  and  the  title  to  the  property  is 
changed ;  it  is  a  sale.^ 

§  122.  A  loan  of  commercial  paper,  bills  of  exchange,  promissory 
notes,  or  other  securities  for  the  payment  of  money,  often  made  by  one 
merchant  to  another  for  his  accommodation,  has  but  a  slight  resemblance 
to  a  loan  of  goods  or  chattels  for  use.  If  a  man  make  and  deliver  his 
note  to  a  friend  without  any  restriction  as  to  the  manner  in  which  it  is 
to  be  used,  he  authorizes  him  to  negotiate  it  for  any  lawful  purpose ;  and 
he  must  pay  the  note  to  the  holder  when  it  becomes  due.'  He  loans 
himself  into  a  debt,  unless  the  borrower  pays  the  note  as  he  ought  to. 
If  a  man  make  and  loan  his  note  to  a  friend  to  be  used  for  a  special  pur- 
pose, it  is  a  breach  of  good  faith  to  use  it  for  any  other  purpose,  and 

*  Seymour  v.  Brown,  19  John.,  44,  is  oveTraled ;  Norton  v.  Woodruff,  2  N.  Y., 
153 ;  Chase  v.  Waslibam,  1  Ohio  St.,  244 ;  Buffam  v.  Merry,  3  Mason,  478 ;  E  wing 
T.  French,  1  Blackf.,  353 ;  Sonth  Anstralian  Ins.  Co.  y.  Bandell,  6  Moore  P.  C. 
(N.  S.),  341. 

'  Mallory  v.  Wallis,  4  N.  T.,  76.  In  this  case  there  was  some  difference  of 
opinion  as  to  the  interpretation  of  the  contract.  The  wheat  was  delivered  to  be 
manufactared  into  flour,  on  certain  terms,  and  the  question  was  whether  the 
floor  was  to  be  returned,  or  so  much  flour.  In  Foster  y.  Pettibone,  7  N.  Y.,  433^ 
a  simihir  question  was  passed  upon,  without  any  dissent  upon  the  rule  of  law. 
80  in  Wadsworth  y.  Allcot,  6  N.  Y.,  64.  In  Ives  y.  Hartley,  supra,  it  was  held 
that  a  receipt  giyen  by  a  warehouseman  in  these  terms,  "Beceiyed  of  H.  134 
bushela  of  wheat  left  in  store,  to  take  market  price  when  he  sees  flt  to  sell," 
imports  a  sale :  Wescott  y.  Tilton,  1  Doer,  53  ',  King  y.  Humphrey,  10  Penn.,  1 
Barr,  217. 

*  Edwards  on  Bills  and  Notes,  316-324. 
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for  that  reason  no  party  taking  tJie  note  with  knowledge  ot  its  misap- 
propriation, can  recover  on  It  against  the  maker.  It  being  a  negotiable 
note,  favored  as  a  commercial  instrument,  a  stranger  who  takes  it  before 
it  is  due  honestly  for  value,  is  allowed  to  recover  on  it  notwithstanding 
the  misuse  of  the  paper.  In  these  cases  the  borrower,  the  party  accom- 
modated, must  indemnify  the  lender ;  the  law  implies  an  engagement  on 
his  part  to  do  so.^ 

§  123.  A  loan  of  goods  or  chattels  for  gratuitous  use  has  all  the  ele- 
ments of  an  ordinary  contract,  except  one  j  the  use  is  a  gratuity  from 
the  lender.  There  cannot  therefore  be  a  valid  executory  contract  of 
this  kind.^  After  a  delivery  of  the  property,  the  loan  is  treated  as  a 
contract,  though  it  must  be  conceded  that  in  some  features  it  closely 
resembles  a  license  to  occupy  and  use  real  estate.'  It  confers  on  the 
borrower  a  lawful  possession,  and  it  invests  him  with  a  special  or  qual- 
ified propei-ty ;  it  is  as  truly  a  contract  as  that  which  is  created  where 
goods  are  delivered  to  be  kept  or  carried  without  compensation.*  It 
concerns  personal  property  only,  and  is  distinguishable  from  a  mere 
license.* 

§  124.  A  loan  is  not  to  be  deemed  gratuitous  where  it  is  made  for 
the  mutual  advantage  of  the  lender  and  borrower ;  as  where  the  owner 
of  a  horse  has  no  present  use  for  him,  and  lends  him  to  another  person 
to  be  worked  for  his  keeping  j  °  or  where  chattels  are  loaned  to  the  bor- 
rower for  a  use  which  must  enure  directly  to  the  benefit  of  the  lender;' 
or  where  property  is  delivered  to  a  party,  with  the  option  to  purchase 
and  pay  for  it  a  certain  price  within  a  given  time.  A  conditional  deliv- 
ery, with  a  view  to  a  sale,  operates  to  give  the  use  for  the  term  of  the 
credit  agreed  upon  -,  but  it  is  not  the  same  thing  as  a  gratuitous  loan.' 

§  125.  The  terms  of  the  loan  prescribe  the  use  to  be  made  of  the 
property,  and  the  time  of  that  use.    Whether  expressed  or  implied,  they 

*  Brown  v.  Tab«r,  5  Wend.,  566 ;  Wheeler  v.  Guild,  20  Pick.,  545 ;  Edwoids  on 
Bills  and  Notes,  374. 

*  Crosby  v.  German,  4  Wis.,  373 ;  Shillibeer  v.  Glyn,  2  Mees.  and  Wols.,  145. 
3  3  Kent's  Comm.,  452.    A  license  is  not  assignable,  and  it  is  levokable. 

Crocker  v.  Cowper,  1  Cromp.  Mees.  &  Ros.,  418 ;  Morse  v.   Copeland,  2  Gray, 
302;  Picrrepont  v.  Barnard,  6  N.  Y.,  279. 

*  McCaulcy  v.  Davidson,  10  Minn.,  418.  "  All  bailments  with  or  without 
compensation  to  the  bailee,  are  foanded  on  a  sufidcient  consideratiou.'* 

«  Williams  v.  Jones,  3  H.  & C,  256,  602. 

*  Chamoerlain  v.  Cobb,  33  Iowa,  161. 
'  Carpenter  v.  Branch,  13  Vt.,  161. 

*  Bailey  v.  Colby,  34  N.  H.,  23 ;  Dunham  v.  Lee,  24  Vt.,  432 ;  Dnnlap  t. 
Gleeson,  IG  Mich.,  158  ;  DeFoncleai*  v.  Sbottenkirk,  3  John,  170 ;  Harrison  y. 
Marshall,  4  E.  D.  Smith,  271 ;  see  Austin  v.  Dye,  46  N.  Y.,  500. 
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constitute  the  conditions  of  the  trust  upon  which  the  goods  are  loaned. 
That  they  are  treated  as  conditions,  rgither  than  as  the  mere  stipulations 
of  an  ordinary  contract,  is  evident  from  the  consequences  following  a 
breach  of  them.  If  a  carriage  bo  borrowed  for  a  special  use,  or  a  horse 
to  go  a  particular  journey,  and  they  be  used  dilTcrently,  it  is  a  breach  of 
the  trust  under  which  they  are  loaned,  and  the  borrower  is  liable  for  any 
loss  or  injury  to  them,  even  by  accident.  E.  g,y  if  a  horse  be  lent  to  go 
to  London,  and  he  be  driven  towards  Bath  in  another  direction,  the  bor- 
rower becomes  responsible  for  any  casualties  that  may  happen  in  the 
journey  towards  Bath.  Driving  the  horse  beyond  the  place  designated, 
is  held  a  conversion  of  the  property,  which  will  support  the  action  of 
trover.* 

On  a  loan  of  a  chattel  for  a  given  use  for  a  day,  a  week  or  a  month, 
there  is  an  implied  understanding  that  it  shall  be  returned  at  the  tune 
agreed  upon ;  and  it  has  been  held  that  a  failure  to  return  it  is  a  con- 
version of  the  property .'  And  though  this  ruling  can  scarcely  be  sup- 
ported on  sound  principles,^  it  is  quite  clear  that  a  continued  use  of  the 
chattel  after  the  time  specified,  ought  to  be  held  a  conversion ;  on  the 
ground  that  such  unauthorized  use  is  a  wrongful  appropriation  of  the 
property.  A  failure  to  fulfill  a  promise,  express  or  implied,  may  be  a 
breach  of  contract ;  but  the  circumstances  must  be  very  peculiar,  where 
such  a  failure  could  be  deemed  a  conversion.  On  the  other  hand,  a 
man  who  uses  another's  goods  in  violation  of  his  instructions,  and  for 
his  own  advantage,  commits  a  tortious  act.* 

§  126.  The  parties  to  the  contract  of  loan,  as  in  other  cases,  must 
have  a  legal  capacity  to  malte  a  contract.  This  is  important  to  be 
borne  in  mind,  since  it  may  affect  materially  the  remedy  of  the  lender, 
for  an  injury  to  the  chattel  loaned,  under  a  contract  which  cannot  be 
enforced  at  law."  Thus,  the  contract  of  an  infant  is  not  void,  but  void- 
able at  his  election.  If  a  horse  is  lent  to  him  to  go  a  journey,  there  is 
an  implied  promise  that  ho  will  make  use  of  great  care  and  diligence  to 
protect  the  animal  from  injury  and  return  him  at  the  time  agreed  upon. 

*  Cogg«  v.  Bernard,  2  L<1.  Raym.,  909,  per  Chief  Justice  Holt ;  Wheelock  v. 
Wheelright,  5  Mass.,  104.  Au  unauthorized  use  of  the  animal  is  a  convexsion  of 
him  :  Collins  v.  Bennett,  46  N.  Y.,  490. 

*  Clapp  V.  Nelson,  12  Texas,  370 ;  Lay's  Exr.  v.  Lawson's  Admr.,  23  Ala., 
377. 

>  Rosa  y.  Clark,  27  Miss.,  6  Jones,  549. 

*  Woodman  v.  Hubbard,  25  N.  H.,  C7  ;  and  Collins  V.  Bennett,  supra ;  see 
also  Wentwortb  v.  McDuffie,  48  N.  H.,  402,  406— a  ease  of  oyer-driying  a  hired 
horse. 

^  Campbell  y.  Stokes,  2  Wend.  B.,  137. 
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But  if  he  pleads  his  infancy,  no  action  can  be  maintained  against  him  on 
this  implied  promise.  If  he  should  sell  the  horse,  an  action  would  lie, 
and  his  infancy  would  not  protect  him ;  ^  for  that  is  an  election  on  his 
part  to  disa£&rm  the  contract.  And  so  if  he  be  guilty  of  any  willful  and 
positive  act  of  injury  to  the  animal,  an  action  of  trespass  lies  against 
him  for  the  tort  ^  *  though  he  is  not  answerable  on  his  agreement  for  in- 
juries resulting  through  his  unskillfulness,  or  want  of  knowledge  and 
discretion.'  The  law  releasing  him  from  the  binding  force  of  his  con- 
tract, is  based  on  the  presumption  that  he  has  not  yet  acquired  those 
very  qualities  of  knowledge  and  discretion ;  and  consequently  he  cannot 
be  held  responsible  on  his  promise,  express  or  implied,  to  exercise  care 
and  diligence.  He  is  liable  for  torts,  not  on  matters  arising  ex  con- 
tractu.^ 

§  127.  Married  women  have  not  a  legal  capacity  to  contract ;  but  in 
respect  to  matters  usually  intrusted  to  her,  the  wife  may  act  as  the  agent 
of  her  husband ;  in  his  absence,  the  wife  is  considered  to  have  a  general 
authority  over  his  property,  which  must  be  possessed  by  some  one,  un- 
less it  be  expressly  shown  that  he  has  constituted  some  other  person  his 
agent  for  that  purpose.*  If  the  husband  intrusts  the  wife  with  money  to 
make  deposits  in  some  bank  for  safe  keeping,  and  she  does  so,  opening 
an  account  in  her  own  name,  and  afterwards  withdraws  the  money,  it 
seems,  the  court  will  presume  she  acted  with  authority.'  But  the  con- 
tract is  that  of  the  husband,  since  the  wife  cannot  contract  in  her  own 
name.  A  loan  to  her,  unless  it  be  made  with  the  authority  of  her  hus- 
band, will  not  raise  the  usually  implied  contract  by  the  borrower,  though 
if  it  have  his  assent  it  will  be  the  same  as  a  loan  to  him.  Her  act  with 
his  assent  binds  him }  it  is  his.  In  respect  to  the  other  disabilities  of 
parties,  it  is  not  necessary  here  to  enter  further  into  the  subject ;  it  is 
sufScient  to  say,  they  are  similar  in  all  contracts.^  In  general,  married 
women,  infants,  lunatics,  and  other  persons  not  aui  juriSy  are  not  capa- 
ble of  contracting,  nor  caivthey  appoint  an  agent  or  attorney  to  act  for 


^  Vasse  V.  Smithy  6  Cranch's  Bep.,  226. 

*  2  Wend.  R.,  137. 

*  Jennings  v.  Bandally  8  Term  B.,  335 ;  Green  ▼.  Greenbank,  4  Eng.  Com. 
Law  Rep.,  377 ;  2  Marsh  Rep.,  465. 

*  Homer  v.  Thwing,  3  Pick.,  492 ;  4  M'Cord's  Rep.,  387 ;  BriBtx>w  v.  Eastman, 
1  £sp.  Rep.,  172 ;  Wallace  v.  Mon»,  5  Hill  R.,  391 ;  Medbury  v.  Watroos,  7  Hill 
R.,  110 ;  Moore  v.  Eastman,  1  Han.,  578 ;  Stndwell  v.  Shapter,  54  N.  T.,  249. 

'  Church  v.  Sanders,  10  Weud.  R.,  79. 

<  Dacy  V.  The  Chemical  Bank,  2  HiL,  550 ;  Miller  r.  DeUunater,  13  Wend, 
433 ;  Edgerton  ▼.  Thomas,  9  N.  T.,  40. 
^  Story  on  Bailm.,  (  229. 
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*     •     • 

them;  ^  but  infaots  and  married  women,  as  ^e.  {^aye  seen,  may  act  as 
agents  for  others.*  .  .-  ; 

A  married  woman  may  now  take  and  hold  a  separ^e  property  the 
same  as  if  she  were  mimarried  3  she  may  carry  on  busine&s^  ^n/l  hyy  and 
sell  and  mortgage  her  goods  and  chattels,^  and  she  may  with  e^ttai  ijght 
borrow  and  hold  chattels  to  her  own  use,  without  subjecting  her  hasb^nd 
to  any  liability  on  account  of  them. 

§  128.  Tlie  Borrower's  Interest  Under  a  loan  for  use,  the  possession 
and  a  transient  special  property  are  transferred  for  the  time  and  use 
agreed  upon  ]  the  borrower  takes  an  interest  in  the  things  loaned — what 
the  law  calls  a  special  or  qualified  property.  He  acquires  the  possession 
to  which  the  law  attaches  the  right  to  protect  the  property  by  action 
against  a  wrong-doer.  He  has  an  interest  in  the  custody  and  safety  of 
the  property,  because  he  is  answerable  for  it  to  the  lender ;  and  this 
possessory  interest  will  enable  him  to  maintain  an  action  against  any 
third  party  who  wrongfully  interferes  with  the  thing  loaned.*  The  bor- 
rower is  liable  over  on  his  contract  to  the  lender;  this  is  the  ground  up- 
on which  the  law  gives  him  his  right  of  action  against  third  parties. 
His  actual  liability  in  a  given  case,  does  not  appear  to  be  necessary ;  it 
need  not  be  shown  to  enable  him  to  maintain  an  action ;  for  there  are 
situations  in  which  he  would  be  entitled  to  recover,  though  not  himself 
chargeable  with  any  breach  of  duty  towards  the  lender.* 

V  x29.  The  possession  of  the  borrower  is  not  that  of  a  mere  servant, 
and  it  does  not  exclude  that  of  the  owner,  who  may  in  most  cases  main- 
tain an  action  for  the  conversion  of  the  goods  by  a  stranger ;  and  a 
judgment  obtained  in  his  favor  will  be  a  good  bar  to  a  suit  brought  in 
favor  of  the  bailee.  Either  of  them  may  bring  the  action,  because  the 
bailee's  possession  is  that  of  the  owner,  and  possession  under  the  right- 

'  Snyder  ▼.  Sponable,  1  Hill's  R.,  567 ;  VVhitmarsh  v.  Hall,  3  Deiiio,  375 ;  The 
People  V.  Moores,  4  Denio,  518 ;  Dominick  t.  Michael,  4  SamL  R.,  376;  Smith  v. 
Olipbant  2  Sand.  R.,  306-711 ;  Crippen  v.  Culver,  13  Barb.  S.  C,  4iM. 

<  Co.  Lit.,  52  <• ;  1  Hill's  South  Car.  R.,  270 ;  Riley  v.  Saydam,  4  Barb.  S.  C. 
R.,  222. 

'Van Sickle  v. Van  Sickle,  8  How.  Pr.  265;  Talman  v.  Hawkshurst,  4 
Daer,  221 ;  that  is  when  she  engages  in  business ;  Second  Nat.  Bank  v.  Miller, 
C3  N.  Y.,  639 ;  Jones  v.  Walker,  63  N.  T.,  612. 

*•  2  Black.  Comm.,  452,  453 ;  Burton  v.  Hughes,  2  Blng.,  173 ;  Hurd  v.  West, 
7  Cowen,  752 ;  Nichols  v.  Bnstard,  2  Cromp.  Mees.  &  Ros.,  659 ;  Bliss  v.  Schaub, 
48  Bavb.,  339;  Hendricks  v.  Decker,  35  Barb.,  298 ;  Duncan  v.  Spear,  11  Wend., 
54 ;  Paddock  v.  Wing,  16  How.  Pr.  547 ;  Van  Winkle  v.  The  U.  S.  M.  S.  Co.,  37 
Barb.,  122 ;  Kissam  v.  Roberts,  6  Bosw.,  154. 

'  Kellogg  V.  Sweeney,  1  Lansing,  397.  The  bailee  In  this  case  recovered  as 
the  guest  of  an  innkeeper ;  46  N.  Y.,  291.  And  the  bailee  is  liable  for  the  uegli- 
gimcc  of  the  innkeeper  and  of  his  servants ;  Hall  v.  Warren^  GO  Barb.,  198. 


•  ••   • 


102  .BA*.  Vr  *  BAILMENTS. 


••  •  •  •  • 

• w^     •    •    • 


ful  owner,  is  Hupydjet^t /Against  a  person  having  no  color  of  right' 

When  thebajle^£Ri^^o  interest  or  claim  to  hold  the  goods,  coupled  with 

his  possegsion/ithe Vule  of  law  applies  that  the  general  property  drai^ 

after.i(\b^JWt^ession;'  so  that  the  owner  has  the  right  of  immediate 

pes§d^*^n! 

.  .•*%  ••Y^fttout  doubt  the  lender,  who  loans  chattels  for  an  indefinite  time, 
•  •  •  • 

/.  i*etains  the  constructive  possession  of  them,  and  is  entitled  to  reduce  the 
*  goods  to  actual  possession  at  his  pleasure ;  ^  and  it  seems  he  has  the 
power  by  strict  right  at  all  times  to  revoke  the  loan,*  and  repossess  him- 
self of  the  property  which  forms  its  subject.  This  right  of  revocation 
may  in  some  cases  work  injustice  towards  the  borrower,  where  he  has 
borrowed  an  article  for  a  particular  purpose,  which  remains  unaccom- 
plished at  the  period  chosen  by  the  lender  to  revoke  the  loan.  Under  the 
Eoman  law  and  other  codes  derived  from  it,  the  lender  was  not  permit- 
ted to  terminate  the  contract  otherwise  than  as  contemplated  by  the 
parties  to  it.*  But  at  common  law,  it  appears  the  borrower,  like  the 
bailee  under  the  contracts  of  mandate  and  deposit,  has  no  legal  interest 
in  the  subject  of  the  bailment  as  against  the  bailor.  The  lender,  having 
the  general  property  in  the  loan,  has  the  right  to  reduce  it  to  his  actual 
possession  whenever  he  pleases,  and  is  therefore  constructively  all  the 
while  in  possession ;  so  that  under  the  old  practice  he  could  sustain  the 
action  of  trespass  die  "bonis  asportaiis.^ 

Story  intimates  the  opinion,  that  notwithstanding  the  lender's  right  to 
terminate  the  contract  of  loan  whenever  he  pleases,  still  if  he  do  so  un- 
reasonably, while  the  object  of  the  bailment  is  but  partly  accomplished, 
and  actually  occasions  injury  or  loss  to  the  borrower  by  so  doing,  the 
latter  may  have  a  suit  for  damages  ]  or  may  recoup  his  damages  in  an 
action  brought  against  him  for  retaining  the  loan  under  such  circumstan- 
ces.^   As  no  authority  is  cited  for  this  opinion,  its  weight  must  depend 

1  Falkner  v.  Brown,  13  Wend.,  63 ;  2  Sauud.,  47 ;  Sattou  v.  Buck,  2  Taant, 
309 ;  Bliss  v.  Scbaab,  48  Barb.,  339,  343. 

*  Tborp  V.  Barling,  11  John.  R.,  285 ;  Hall  t.  Tattle,  2  Wend.,  475. 

«  Orser  v.  Storms,  9  Cowen  R.,  687;  Smith  v.  Miles,  1  T.  R.,  480 ;  Neff  v. 
Thompson,  8  Barb.,  213,  216. 

*  5  Bac.  Ab.  Tresp.  (  C),  pL  9, 1%  17;  Putnam  v.  Wyley,  8  John.  R.,  433;  2 
Camp.  R.,  464 ;  Story  on  Bailm.,  $  277. 

*  Story  on  Bailm.,  J  257. 

6  Root  V.  Chandler,  10  Wend.  R.,  110 ;  7  Term  R.,  12 ;  3  Day,  498, 272 ;  Her- 
ring V.  Hoppock,  15  N.  Y.,  409,  412,  414 ;  Ash  v.  Patuam,  1  Hill,  302,  306. 

^  Story  on  Bailm.,  $  258.  '*  The  ground  of  this  doctrine,  as  stated  in  the  Ro- 
man law,  is,  that  although  it  is  purely  a  voluntary  act  to  make  the  loan,  and  to 
prescribe  the  terms  thereof;  yet  when  once  it  is  made,  the  lender  would,  by  an 
nureasonable  withdrawal  of  the  loan,  impose  a  burden  rather  than  a  benefit, 
and  thus  violate  the  implied  obligation  between  the  parties." 
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entirely  upon  general  principles.  The  owner  of  a  pair  of  horses,  lends 
them  to  his  neighbor  to  carry  a  load  of  provisions  to  a  particular  mar- 
ket ;  can  he,  on  the  way,  meet  him  and  demand  the  immediate  possession 
of  the  team,  leaving  the  borrower  to  sustain  the  injury  resulting  from 
such  an  abrupt  and  unexpected  termination  of  the  loanf '  It  may  in 
this  case  well  be  questioned  whether  the  contract  of  loan  for  this  special 
purpose,  united  to  the  injury  resulting  to  the  borrower  from  its  termina- 
tion before  the  purpose  has  been  answered,  will  not  justify  the  borrower 
in  resisting  this  demand  for  immediate  possession,  and  be  received  as  an 
adequate  defence. 

§  130.  Lender's  Interest  in  tJie  Loan,  The  title  to  the  thing  lent,  as 
we  have  seen,  remains  in  the  owner ;  the  use  only  being  transferred  to 
the  borrower.*  The  earlier  writers  speak  of  the  borrower  as  having  a 
special  or  qualified  property  in  the  subject  of  the  loan  ;^  more  recently 
it  is  asserted  that  ho  has  no  special  property  in  the  borrowed  chattel.^ 
But  this  variation  of  language  does  not  show  any  variation  of  principle. 
The  bailee  has  an  interest  in  the  goods  bailed,  which,  in  the  old  action 
of  trover,  was  frequently  spoken  of  as  a  special  property,  in  contradistinc- 
tion from  the  naked  possession  held  by  a  mere  servant  j'  the  mere  ser- 
vant could  not,  while  the  bailee  might  maintain  the  action  as  against 
strangers  and  wrong-doers.*  Cowen,  in  speaking  of  the  distinction  be- 
tween general  and  special  property,  says :  "  Special  property  is  where  a 
man  holds  goods  by  bailment,  or  has  any  temporary  interest  therein, 
either  in  his  own  right  and  for  his  own  use,  or  by  authority  of  law  for 
legal  purposes."^  So,  in  Bacon's  Abridgment,  where  a  man  lends  sheep 
or  cattle,  the  borrower  is  said  to  have  a  qualified  property  in  them,  ac- 
cording to  the  purposes  for  which  the  loan  was  made." 

§  131.  The  general  property  is  in  the  lender  during  the  continuance 
of  the  loan ;  and  the  borrower,  being  responsible  to  his  principal  for  the 
goods  intrusted  to  him,  has  an  interest  in  them,  by  whatever  term  de- 
scribed, sufficient  to  enable  him  to  maintain  an  action  for  their  prot.ec- 
tion  against  strangers,  who  wrongfully  interfere  with  the  goods.*    Has 

'  10  Wend.  R.,  110 ;  Bao.  Abr.,  374. 
'  2  Kent's  Comm.,  574. 

*  Doct.  and  Stud.,  D.,  2  c,  3S;  Bac.  Abr.,  373;  2  Blaok.  Comm.,  453. 

*  2  Kent's  Comm.,  574 ;  Story  on  Bailm,  $  '279, 93-96, 150 ;  Taylor  v.  Lindayi 
9 East  R.,  49 ;  Barton  v.  Hnghes,  2  Bing.  R.,  173. 

*  Falkner  v.  Brown,  13  Wend.  R.,  63. 

6  2  Sannd.,  47  ;  1  East  R.,  244 ;  4  Id.,  247 ;  Cro.  Eliz.,  819. 

7  1  Cowen's  Trea.,  320, 3d  ed. ;  1  Caiues'  R.,  14. 
«  Bac.  Abr.,  373. 

» 13  Wend.  R.,  63 ;  Bliss  v.  Schaub,  43  Barb.,  339, 343 ;  HaysT.  Riddle,  1  Sand., 
248,253. 
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he  any  legal  interest  in  tbem^  as  against  the  owner  ?  Under  the  Code 
of  Louisiana,  the  lender  cannot  take  back  the  thing  lent,  till  after  the 
time  agreed  on;  or,  if  no  agreement  is  entered  into  in  that  respect,  not 
till  after  it  has  been  employed  in  the  use  for  which  it  was  borrowed.^ 
This  provision  is  clearly  founded  in  good  sense  and  sound  reason.  The 
borrower  has  a  right  to  rely  upon  the  good  faith  of  the  lender;  and  where 
he  receives  a  chattel  for  a  specified  use,  and  actually  commences  to  use 
it  in  the  manner  stipulated,  it  may  occasion  him  a  serious  injury  to  have 
it  suddenly  withdrawn,  when  the  object  of  the  loan  is  but  half  accom- 
plished. Such  conduct  in  the  lender  is  little  less  than  a  breach  of  trusty 
and  a  breach  of  a  trust  imdertaken  voluntarily  is  a  good  ground  for  an 
action.'  The  lender  has  promised  the  use  of  the  chattel  to  the  borrow- 
er; but  the  law  demands  a  consideration  to  render  the  promise  valid; 
and  that  consideration  must  be  either  a  benefit  to  the  party  promising, 
or  some  trouble  or  prejudice  to  the  party  to  whom  the  promise  is  made.' 
In  the  case  we  have  supposed,  the  borrower  acts  upon  the  promise  of 
the  lender,  receives  the  chattel,  commences  to  use  it  under  the  contract 
of  loan,  and  will  be  injured  by  its  withdrawal  before  the  purpose  of  the 
loan  has  been  fully  accomplished.  It  should  seem,  that  here  is  a  valid 
contract  binding  upon  the  lender  as  well  as  the  borrower,  and  that  the 
latter  does  in  fact  acquire  a  legal  interest  in  the  subject  of  the  loan,  a 
qualified  property  in  it,  according  to  the  purpose  for  which  it  was  bor- 
rowed.* 

§  132.  Story  considers  it  a  matter  of  serious  doubt  whether  the  deposi- 
tary, the  mandatary  or  the  borrower  has  any  special  property  in  the  sub- 
ject of  the  trusts  respectively  committed  to  them,^  and  he  reviews  at 
length  the  authorities  on  the  question,  inclining  to  the  opinion  that  the 
general  bailee  has  an  interest,  well  expressed  by  the  phrase,  '^  possessory 
interest,"  in  the  goods  bailed,  but  not  a  special  property.  Blackstone, 
speaking  of  the  various  classes  of  bailment<,  says  :°  ^^In  all  these  in- 
stances there  is  a  special  qualified  property  transferred  from  the  bailor 
to  the  bdlee,  together  with  the  possession.  It  is  not  an  absolute  prop- 
erty, because  of  his  contract  for  restitution  ;  the  bailor  having  still  left 
in  him  the  right  to  a  cliose  in  action,  grounded  upon  such  contract.  And, 
on  account  of  Uiis  qualified  property  of  the  bailee,  he  may,  as  well  as 
the  bailor,  maintain  an  action  against  such  as  injure  or  take  away  those 

^  Code  of  Lonisiaua,  art.  2877. 

*2LordRaym.,  911. 

>  1  Cowen'B  Trea.,  58, 3d  ed. 

«  Doct.  and  Stud.,  D.  2  c,  38;  Bao.  Abr.,  373;  Stoiy  on Bailm.,  (258L 

'  Story  on  Bailm.,  $  93. 

•  2  Black.  Comm.,  453 ;  13  Sep.,  69. 
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chattels.  The  tailor,  the  carrier,  the  innkeeper,  the  agisting  farmer,  the 
pawnbroker,  the  distrainor,  and  the  general  bailee,  may  all  of  them,  vin- 
dicate in  their  own  right,  this  their  possessory  interest,  against  any 
stranger  or  third  person.  For,  being  responsible  to  the  bailor,  if  the 
goods  are  lost  or  damaged  by  his  willful  default  or  gross  negligence,  or 
if  he  do  not  deliver  up  the  chattel  on  lawful  demand,  it  is  therefore 
reasonable  that  he  should  have  a  right  of  action  against  all  other  per- 
sons who  may  have  purloined  or  injured  them  3  and  that  he  may  always 
be  ready  to  answer  the  call  of  the  bailor."  Sir  William  Jones  says, 
"  every  bailee  has  a  temporary  qualified  property  in  iho  things,  of  which 
possession  is  delivered  to  him  by  the  bailor,  and  has,  therefore,  a  posses- 
sory action  or  an  appeal  in  his  own  name  against  any  stranger  who  may 
damage  or  purloin  them."  ^ 

Chancellor  Kent,  in  speaking  of  the  depositary,  says :  He  has,  per- 
haps, strictly  speaking,  no  property,  general  or  special,  in  the  article  de- 
posited i  that  he  has  only  a  naked  custody  or  possession,  with  a  right 
of  action,  if  his  possession  be  unlawfully  disturbed,  or  the  property  in- 
jured.' Treating  of  the  loan  for  use,  he  says :  "  The  borrower  has  no 
special  property  in  the  thing  loaned,  though  his  possession  is  sufficient 
for  him  to  protect  it  by  an  action  of  trespass  or  trover,  against  a  wrong- 
doer."' Afterwards  he  states  the  doctrine  in  the  prevailing  language  of 
the  books:  "As  every  bailee  is  in  the  lawful  possession  of  the  subject 
of  the  bailment,  and  may  justly  be  considered,  notwithstanding  all  the 
nice  criticism  to  the  contrary,  as  having  a  special  or  qualified  property  in 
it ',  and  as  he  is  responsible  to  the  bailor  in  a  greater  or  less  degree  for 
the  custody  of  it;  he,  as  well  as  the  bailor,  may  have  an  action  against 
a  third  person  for  an  injury  to  the  thing ;  and  he  that  begins  the  action 
has  the  preference ;  and  a  judgment  obtained  by  one  of  them  is  a  good 
bar  to  the  action  of  the  other."* 

§  133.  Where  no  time  is  limited  for  the  continuance  of  the  loan,  the 
lender  has  undoubtedly,  title,  and  a  right  to  repossess  himself  of  the 
chattels  bailed  at  any  time;  the  borrower  having  no  right  whatever 
over  the  chattels  as  against  the  lender.^  The  lender  has  not  in  such  a 
case  the  actual,  but  the  constructive  possession,  which  follows  the  title, 
and  which  exists  wherever  he  has  the  right  to  reduce  the  property  to 

^  Joneson  Bailm.,  80 ;  Year  B.,  21;  Hen.  VIL,  14  b,  15  a. 

*  2  Kent's  Comm.,  568. 

*  Bnrton  v.  Hughes,  2  Bing.  Eep.,  173 ;  Hurd  v.  West,  7  Cowen  R.,  752 ;  2 
Kent's  Comni.,  574. 

*  Fltfweilin  v.  Rave,  1  Bulst.  Rep.,  68;  Rooth  v.  Wilson,  1  Baraw.  and  Aid* 
59 ;  2  Kent's  Comm.,  585. 

'  Oner  v.  Storms,  9  Cowen's  R.,  687. 


106  UlW  op  bailments. 

actual  possession  at  any  time.^  This  he  cannot  have  where  ho  has  trans- 
ferred to  the  bailee  by  a  valid  contract  a  right  for  a  specified  term  to 
the  use  of  the  goods  bailed  3  because  in  that  case  he  is  not  entitled  to 
reduce  the  goods  to  his  possession  when  he  pleases.* 

The  question  whether  the  borrower  under  a  loan  for  a  definite  time  or 
use,  can  have  a  legal  interest  as  against  the  lender,  is  rather  speculative, 
and  it  docs  not  appear  to  have  been  directly  passed  upon ;  though  in  an 
early  case  it  was  assumed  in  argument  that  a  loan  for  a  definite  time, 
gives  the  borrower  an  interest  in  the  chattel  during  that  time.^  There 
is  here  by  common  consent  a  contract  of  loan  between  the  parties,  em- 
bracing mutual  promises,  expressed  or  implied,  from  the  circumst-ancesj 
and  where  the  borrower  takes  action  upon  the  faith  of  the  loan,  the 
lender  ought  not  to  recall  the  property  until  the  time  or  purpose  of  the 
loan  has  been  fulfilled,  to  the  injury  of  the  borrower.*  On  the  other 
hand,  a  loan  made  without  any  specification  as  to  time  or  purpose,  is  but 
a  bare  license  or  authority  which  may  be  recalled  at  any  time.^ 

§  134.  The  right  of  countermand  exists  in  respect  to  a  license,  per- 
mission, trust,  agency  or  authority,  in  which  the  agent  or  bailee  acquires 
no  legal  interest.  If  one  gives  money  to  another  to  pay  over  to  a 
third  person  in  discharge  of  a  debt,  the  cestui  que  use  may  recover  it  in 
an  action  of  debt  or  account  against  the  bailee  ]  but  if  the  money  were 


>  Putnam  v.  Wyley,  8  John.  R.,  433. 

<  Hoyt  V.  Gelstou,  13  John.  R.,  142  and  561 ;  Aiken  v.  Back,  1  Wend.  It,  466. 

'  Briugloe  v.  Morrice,  1  Mod.  R.,  210  ;  Vlner's  Abr.  Bailment  D ;  Bac.  Abr. 
Bailment  D  ]  Cro.  Jac,  687 ;  2  Roll.  R.,  440 ;  1  Strange,  165 ;  Taylor  f.  Linday, 
9  East,  49. 

^  McGehee  y.  Madone,  1  Ala.  Select  Cases,  212 ;  Code  of  La.,  Art  2877, 2878. 

^  Sheppard's  Epitome,  Countermand. 

Root  y.  Chandler,  10  Wend.,  110.  In  Root  v.  Chandler,  it  was  held  that 
the  lender  has  a  constnictiye  possession  of  the  thing  loaned ;  but  it  appeared 
in  tbat  case  tbat  the  borrower  bad  exceeded  his  authority  in  the  use  of  the 
chattel  bailed ;  the  plaintiff  lent  a  pair  of  borses  to  Evan  Rice  and  Stephen  Goes, 
to  enable  tbom  to  retail  a  load  of  fish.  The  horses  were  lent  at  Buffalo,  and 
tbo  borrowers  had  permission  ixi  proceed  east  as  far  as  Clarence,  in  the  county 
of  Erie;  but  one  of  them  went  as  far  as  Batavia,  in  the  county  of  Grenesee, 
wbere  the  horses  were  seized  by  the  defendant's  direction  on  an  execution 
against  Rice.  The  action  was  trespass  de  "bonis  asporiaUs,  and  on  the  trial  a  Ter- 
dict  was  rendered  for  plaintiff.  One  of  the  questions  raised  on  a  motion  for  a 
new  trial,  was,  whether  the  plaintiff  had  a  sufficient  possession  to  maintain 
trespass;  and  upon  this  qiiestion  the  court  say :  ''  The  plaintiff  hod  the  j^en- 
eral  property  in  the  horses ;  he  lent  them  to  Rice  to  go  to  Clarence,  but  no  far- 
ther; he  had  a  right  to  reduce  the  property  to  his  actual  possession  whenever 
he  pleased ;  he  was  therefore  constructively  in  possession,  and  the  action  oa 
that  ground  is  well  sustained." 
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delivered  to  the  bailee  to  hand  to  a  third  person,  to  whom  nothing  was 
due,  the  owner  has  a  right  to  countermand  the  authority  at  any  moment 
before  it  is  executed.^  In  like  manner,  a  delivery  of  goods  to  A,  to  the 
use  of  B,  upon  a  precedent  consideration;  may  not  be  countermanded, 
because  it  vests  the  absolute  property  in  B  pt  being  for  his  benefit,  his 
acceptance  is  presumed  even  before  it  be  actually  manifested.^  A 
person  delivering  money  to  another  for  a  charitable  purpose,  may  coun- 
termand the  authority  so  long  as  the  money  remains  in  the  hands  of  the 
bailee,  unappropriated  according  to  the  purposes  of  the  trust.^  Indeed, 
if  the  power  or  authority  be  in  its  nature  legally  revocable,  it  seems 
that  it  cannot  be  rendered  irrevocable  by  any  act  or  stipulation  on  the 
part  of  him  who  grants  it.  So  long  as  it  is  a  mere  license  or  authority, 
granted  as  a  matter  of  ease,  pleasure  or  trust  for  the  benefit  of  the  bail- 
or, it  may  be  countermanded.*  If  the  owner  of  goods  deliver  them  to  a 
bailee,  to  be  delivered  over  to  a  third  person,  the  bailee  has  no  property 
in  them  except  for  the  purpose  of  trust.^  But  if  the  bailment  is  not  on 
a  legal  or  valuable  consideration,  the  delivery  is  countermandable ;  and 
in  that  case,  if  the  bailor  bring  an  action  in  the  nature  of  trover,  he  re- 
duces the  property  again  in  himself,  for  the  action  amounts  to  a  counter- 
mand of  the  gift ;  but  if  the  delivery  be  on  a  valuable  or  legal  consider- 
ation, the  bailor  cannot  maintain  his  action  because  he  has  not  the  right 
of  immediate  possession ;  he  has,  for  the  time  being,  parted  with  an  in- 
terest in  it.' 

§  135.  Degree  qf  Care  and  Diligence.  Under  a  gratuitous  loan  for  use, 
the  benefit  being  all  on  one  side,  the  borrower  is  bound  to  use  extraor- 
dinary diligence  in  preserving  the  borrowed  chattels :  he  is  bound  to 
exercise  all  the  care  and  diligence  which  the  most  careful  and  vigilant 


*  Peter  Harris  v.  Peter  de  Bervoir,  Cro.  Jao.,  €8/. 

*  Atkin  V.  Berwick,  1  Strange,  165. 

*  Taylur  y.  Linday,  9  East,  49. 

^  Shoppard^H  Epitome,  Gountennand* 

«  Boll.  Abr.,  GOG. 

6  BuLst.,  CS ;  2  Iieon,  30 ;  Yelv.,  164.  Many  of  the  earlier  adjudications  on  the 
sabject  of  bailments,  were  made  in  the  old  action  of  detinue,  in  which  it  was 
held  a  good  plea,  that  the  bailment  was  upon  a  condition ;  Viuer  Abr.,  D. 
Rich  V.  Aldrcd  was  an  action  in  detiune  for  the  recovery  of  a  picture  of  Oliver 
Cromwell,  and  Chief  Justice  Holt,  at  the  trial,  illastrated  the  doctrine  thns :  If 
A  bail  the  goods  of  C  to  B,  and  C  bring  detinue  against  B  for  them,  B  may 
plead  the  bailment  to  him  by  A  to  be  redelivered  to  A,  and  so  bring  in  A  as  gar* 
nishee  to  interplead  -with  C ;  aad  if  A  bail  goods  to  0  and  afterwards  give  his 
whole  right  in  them  to  B,  B  cannot  maintain  detinue  for  them  against  C,  because 
the  special  property  that  C  acquires  by  the  bailment  is  not  thereby  transferred 
toB.    6Mod.  B.,  216. 
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men  employ  in  their  own  "affairs ;  and  he  is  responsible  for  even  slight 
negligence,  whereby  the  property  is  lost  or  injured.  The  omission  of 
the  most  exact  and  scrupulous  caution,  or  any  want  of  prudence,  is  re- 
garded  as  a  culpable  neglect  in  the  borrower.^ 

The  borrower  does  not  insure  the  safety  of  the  goods ;  and  he  is  not 
liable  for  them,  where  he  keeps  and  uses  them  with  due  care,  and  in  the 
manner  permitted  by  the  terms  of  the  loan ;  ^  he  is  not  liable  where  the 
chattel  dies,  or  is  stolen,  or  is  destroyed  by  fire,  without  any  negligence 
on  his  part.'    The  risk  of  losses  like  these  abides  with  the  owner,  unless 

^  Scranton  v.  Baxter,  4  Sand.  R.,  5 ;  cited  iu  Moore  v.  Westervelt,  27  N.  Y^ 
234,  243 ;  Howard  v.  Babcock,  21  111.,  259 ;  Beunett  v.  O^Brien,  37  111.,  250 ;  Bom 
V.  Clark,  27  Mo.  (6  Jones),  549 ;  Green  v.  HoUingsworth,  5  Dana  (Ky.),  173 ; 
ante  $  5. 

Lord  Holt,  in  Goggs  v.  Bernard,  states  the  doctrine  on  this  point  thus :  The 
borrower  is  bound  to  the  strictest  care  and  diligence  to  keep  the  goods,  so  as  to 
restore  them  back  again  to  the  lender,  because  the  bailee  has  a  benefit  bj  the 
use  of  them,  so  as  if  the  bailee  bo  guilty  of  the  least  neglect,  he  will  bo  answera- 
ble. 2  Ld.  Raymd.,  909,  916.  It  is  to  be  noticed  that  he  states  the  liability 
of  the  bailee  for  hire,  in  terms  quite  as  strong,  holding  that  he  also  is  bound  to 
the  utmost  diligence,  such  as  the  most  diligent  father  of  a  family  uaes.  Mr. 
Justice  Blackstone  also  classes  these  two  kinds  of  bailment  together,  and  de- 
scribes them  in  nearly  the  same  words,  but  evidently  without  any  intention  of 
stating  accurately  the  degree  of  care  demanded  in  each.  Sir  William  Jones 
notices  this  similarity  of  language,  used  iu  reference  to  contracts  quite  dissimi- 
lar, and  contends  that  Chief  Justice  Holt  was  misled  by  Bracton,  on  whose 
authority  he  relied;  that  the  language  of  Bracton  is  copied  exactly  from  Jus- 
tinian ;  that  Justinian  states  in  the  proem  to  his  Institutes,  that  his  decisions 
on  that  work  were  extracted  principally  from  the  commentaries  of  Gaius ;  and 
that  the  epithet  diUigentiaaimus,  which  comes  down  through  Bracton,  is  in  fact 
used  by  that  ancient  lawyer,  and  by  him  alone,  on  the  subject  of  hiring.  Jones 
on  Bailm.,  86,  87.  Sir  William  mentions  that  Gaius  is  remarked  for  writing 
with  energy,  and  for  being  fond  of  using  superlatives  where  all  other  writers 
are  satisfied  with  positives ;  certainly  if  this  view,  which  is  very  plausible,  be 
correct,  it  must  be  admitted  that  the  energetic  Gains  has  succeeded  in  prolong- 
ing the  emphasis  of  that  word  through  an  unusual  lapse  of  time.  It  is,  how- 
ever, plain  that  the  use  of  the  word  diligena  in  the  place  of  dilligentissimuM,  in 
the  passage  quoted,  will  alter  its  entire  meaning,  so  as  to  make  it  conform  to 
the  doctrine  as  now  settled,  which  demands  of  the  bailee  for  hire,  only  the  or- 
dinary care  which  diligent  men  take  of  their  own  goods.  Jones  on  Bailm.,  87. 
But  the  borrower,  who  alone  receives  benefit  from  the  loan,  is  bound  to  the  use 
of  extraordinary  care,  such  as  the  most  diligent  and  prudent  men  use  in  secur- 
ing their  own  goods. 

'  Camoys  v.  Scurr,  9  Carr  &  Payne,  383 ;  see  Hard  v.  Neaviug,  44  Barb.,  472, 
488 ;  S.  0.  reversed  on  other  grounds,  35  N.  Y.,  302. 

'  Wood  V.  McClure,  7  Ind.,  155 ;  Millon  v.  Salijibury,  a  case  of  hiring,  13 
John.  R.,  211 ;  Hylaud  v.  Paul,  33  Barb.,  241, 245 ;  Chitty  on  Contracts^  ed.  of 
,1851,  p.  630,  note. 
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the  bailee  has  failed  m  his  duty  to  anticipate  and  guard  against  the 
danger. 

The  nature  of  the  property  must  be  considered,  as  in  other  cases,  in 
determining  the  kind  of  care  for  which  the  borrower  is  answerable.  For 
though  the  law  exacts  the  same  degree  of  care  over  all  borrowed  goods 
and  chattels,  it  is  evident  that  a  different  kind  of  vigilance  must  be  em- 
ployed in  the  use  of  a  horse,  a  watch,  a  book,  or  a  sleigh.  The  ordinary 
mode  of  using  the  chattel,  the  attention  required  in  keeping  it,  and  the 
dangers  to  which  it  is  naturally  exposed,  usually  indicate  the  manner  in 
which  it  should  be  guarded  and  preserved.  E.  g.,  in  the  safe-keeping  of  a 
carriage,  the  borrower  must  take  reasonable  care  to  house  it  in  a  safe 
building; '  and  in  the  keeping  of  a  horse  he  will  be  justified  in  stabling 
or  turning  him  out  to  pasture,  according  to  the  custom  of  the  place ;  and 
he  will  not  be  held  liable  for  an  injury  to  the  horse,  arising  from  a  fall 
on  a  hillside  or  sloping  field,  used  as  a  common  pasture.^ 

§  136.  The  borrower  of  a  horse  may  not  be  liable  for  the  want  of  rea- 
sonable intelligence  and  skill ;  and  it  has  been  asserted  that  the  lender 
who  knows  perfectly  his  inexijerience  and  incapacity,  must  be  content 
with  that  degree  of  care  and  skill  actually  possessed  by  the  borrower. 
And  it  is  clear  that  a  man  who  lends  a  horse  to  a  minor,  cannot  recover 
against  him  in  an  action  'grounded  on  the  contract ;  nor  in  an  action 
of  tort,  without  showing  some  positive  or  tortious  misuse  or  misappropria- 
tion of  the  property.'  With  this  exception  the  borrower  of  a  horse  is  cer- 
tainly bound  for  the  exercise  of  reasonable  care  and  skill  in  driving  and 
feeding  and  watering  him.  He  is  without  any  question  bound  for  the 
exercise  of  as  much  intelligence  and  discretion  as  a  bailee  for  hire.* 

"We  have  seen  that  a  depositary  or  mandatary  may  be  held  liable  for 
a  loss  of  money  entrusted  to  him,  though  he  take  the  same  care  of  it  as 
he  does  of  his  own,  where  it  is  shown  to  have  been  lost  through  his 
gross  negligence.*  To  lessen  the  borrower's  responsibility  below  the 
rule  fixed  by  law,  it  would  be  necessary,  it  should  seem,  to  show  a  statue 
of  facts  from  which  it  might  reasonably  be  left  to  the  jury  to  find  a  spe- 
cial contract  to  that  effect.  The  loan  is  usually  an  act  of  friendship, 
and  the  lender  knows  both  the  borrower's  character  and  how  the  thing 
loaned  is  to  be  used;  and  where  aLman  lends  a  horse  to  a  friend,  whose 

>  Searle  v.  Laverick,  23  W.-R.,  367,  L.  B.  9  Q.  B.,  123;  a  case  of  hire,  Justify- 
ing the  statement  in  the  text. 

'  Fortune  v.  Harris,  6  Jones  Law  (K.  C),  532. 

>  Ante,  $  50. 

«  Mooers  v.  Larry,  15  Gray  (Hass.),  451 ;  Eastman  r.  Sanbonit  3  Allen 
(Mass.),  594. 

Tracy y.  Wood, SHason,  132;  2 Kent's ComnL| 663. 
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mode  of  driving  he  is  well  acquainted  with,  to  be  harnessed  with  another 
and  driven  to  a  place  named  within  a  given  time,  it  may  fairly  be  pre- 
sumed as  matter  of  fact  that  the  lender  agreed  to  assume  the  risks  at- 
tending the  use  contemplated.^ 

§  137.  The  civil  law,  which  is  quoted  to  show  that  the  character  of 
the  borrower,  being  known  to  the  lender  as  that  of  a  careless  or  rash 
man,  will  lessen  his  liability,  makes  distinctions  not  recognized  under  the 
common  law.^  Thus  the  Code  of  Louisiana  lays  it  down  as  the  general 
principle,  that  the  depositary  is  bound  to  use  the  same  diligence  in  pre- 
serving the  deposit,  as  he  uses  in  preserving  his  own  property ; '  and 
then  provides  that  the  principle  shall  be  enforced  rigorously  where  the 
deposit  has  been  made  at  the  depositary's  request,  where  he  is  to  have  a 
reward,  where  it  is  solely  for  his  advantage,  or  where  it  has  been  agreed 
that  he  should  be  answerable  for  all  neglects.  The  same  principle  is 
here  applied  to  the  depositary  in  all  cases,  only  in  some  it  is  enforced 
with  greater  rigor  5  it  being  left  to  the  discretion  of  the  court  to  deter- 
mine when  the  circumstances  of  the  case  dispense  with,  or  demaad 
severity  in  its  application. 

The  spirit  of  the  common  law  is  very  different ;  under  it  the  jury 
make  the  application  of  the  principles,  announced  by  the  court,  to  the 
facts  established  on  the  trial  j  and  the  principles  of  law  are  not  said  to 
be  enforced  leniently  or  rigorously  according  to  circumstances.*  The  facts 
proven  may  bring  the  case  under  one,  or  another  principle  of  law,  but 
we  do  not  speak  of  the  court  as  growing  lenient  or  rigorous  in  its  enforce- 
ment, nor  of  the  principle  as  capable  of  adjusting  itself  to  a  sliding  scale 
of  care  or  neglect. 

§  137a.  Where  goods  are  lent  for  a  use  in  which  the  lender  has  a  com- 
mon interest  with  the  borrower,  as  in  other  bailments  reciprocally  ad- 
vantageous, the  bailee  is  responsible  for  only  ordinary  negligence,  and 
is  liable  for  their  return  in  the  same  manner  as  a  bailee  for  hire  ]  for  this 
is  not  properly  a  loan.*  Consistently  with  this  principle,  it  must  be  de- 
cided that  where  goods  are  lent  for  the  sole  advantage  of  the  lender,  the 
obligations  and  duty  of  the  borrower  must  be  modified  and  reduced  to  the 

^  The  Conrt  would  hardly  raise  snch  a  presamption  as  a  matter  of  law; 
Conway  Bank  v.  Amer.  Ex.  Co.,  8  Allen,  512 ;  Eastman  v.  PatteTsony  38  Vt., 
146 ;  bnt  Hee  38  Maine,  55. 

'  Kent's  Comm.,  574;  Jones  on  Bailm.,  46-65. 

'  Code  of  Lonisiana,  Art.  2908  and  2909.  The  edition  quoted  in  these  notes 
is  that  of  1838,  with  annotations  by  Wheelock  S.  Upton,  LL.  B.,  and  Needier 
R.  Jennings. 

«  Jones  on  Bailm.,  118, 119, 120. 

'  Carpenter  v.  Branch,  13  Yt.,  161 ;  Jones  on  Bailm.,  72, 73. 
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standard  of  those  exacted  of  a  depositary  without  reward.  So,  it  is  not 
the  case  of  a  loan,  where  a  person  rides  a  horse  gratuitously  at  the  own- 
er's request,  for  the  purpose  of  showing  him  for  sale ;  and  the  rider 
being  skilled  in  the  management  of  horses,  is  bound  to  use  such  skill 
as  he  actually  possesses.^ 

§  138.  The  Loan,  how  used.  The  loan  must  be  used  strictly  for  the 
purpose  and  in  the  manner  contemplated  by  the  parties.  Many  exam- 
ples are  put  by  way  of  illustration.  If  Wendell  lend  his  jewels  to 
Charles,  to  be  worn  by  him  at  a  masked  ball  on  a  certain  evening,  the 
use  must  be  confined  to  that  particular  occasion ;  and  if  on  tbe  way  to 
and  from  the  place  where  the  ball  is  held,  the  borrower  be  robbed  of 
them  at  the  usual  time  of  going  and  returning,  he  will  not  be  answera- 
ble for  their  value;  but  if  he  go  from  the  ball  to  a  gaming  house  with 
the  jewels,  he  will  be  responsible  if  he  lose  them  there  by  any  casualty 
whatever.  Lord  Holt  puts  a  case  to  the  same  effect :  If  a  man  lends 
another  a  horse  to  go  westward,  or  for  a  month,  and  the  bailee  goes 
northward,  or  keep  the  horse  above  a  month,  the  bailee  will  be  charge- 
able, if  any  accident  happens  on  the  northern  journey,  or  after  the  expi- 
ration of  the  month,  because  he  has  made  use  of  the  horse  contrary  to 
the  trust  he  was  lent  to  him  under,  and  it  may  be  that  if  the  horse  had 
been  used  no  otherwise  than  he  was  lent,  the  accident  would  not  have 
befallen  him.^ 

The  understanding  on  which  the  loan  is  made,  limits  the  right  to  use 
the  property ;  so  that  any  other  use  of  the  chattel,  in  excess  of  the 
privilege  or  license  granted  to  the  bailee,  is  tortious  and  wrongful.  If  a 
man  borrow  a  horse  for  his  own  use,  he  has  no  right  to  permit  his 
servant  to  ride  him )  the  loan  being  in  this  case  a  strictly  personal  fa- 
vor.' If  the  loan  be  made  in  general  terms,  without  either  express  or 
implied  limitation  as  to  the  manner  of  using  the  horse,  the  borrower  may 
allow  his  servant  or  any  competent  person  to  drive  or  use  him,  for  his 
accommodation ;  ^  but  would  not  be  at  liberty  to  loan  or  let  the  animal 
to  another  party.*  And  where,  under  the  terms  of  the  loan,  the  bailee 
is  free  to  use  or  drive  the  horse  by  his  agent  or  servant,  he  is  responsi- 
ble for  the  same  degree  of  care  as  if  he  handled  or  drove  the  horse  him- 
Belf/ 

^  WilBon  T.  Brett,  11  Mees.  <&  Welsby,  113. 

*  Coggs  Y.  Bernard,  2  Ld.  Raym.,  909 ;  Jones  ou  Bailm.,  69. 

*  Bringloe  v.  Morrice,  1  Mod.  R.,  210;  2  Kent's  Coram.,  574. 

*  Camroys  v.  Soorr,  9  Carr,  &  P.  (33  Eng.  C.  L.  Rep.),  383. 

»  Wilcox  V.  Hogau,  5  Ind.,  546 ;  Sargent  v.  Blunt,  10  John.  R.,  74,  76. 
'  Hall  V.  Warner,  60  Barb.,  193 ;  Soranton  v.  Baxter,  4  Sand.,  9;  as  to  the 
required  of  a  hired  drLvery  see  Newton  v.  Pope,  1  Cowen,  109. 
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§  139.  If  a  man  borrow  a  horse  and  cutter,  or  ahorse  and  wagon  hav- 
ing a  seat  for  two,  he  may  take  in  a  friend  to  ride  with  him,  unless  there 
be  something  to  prevent  it  in  the  terms  of  the  loan ;  because  an  implied 
understanding  has  the  same  effect  upon  the  rights  of  the  parties  as  an 
authority  given  in  express  words.*  Both  parties  are  bound  by  the  agree- 
ment ;  if  a  horse  be  lent  to  go  to  a  particular  place,  and  the  bailee  go 
beyond  or  go  to  other  places  in  a  different  direction,  this  is  a  secret  and 
fallacious  use  of  the  property,  which  amounts  to  a  conversion  of  it;*  it 
is  said  to  render  him  liable  for  all  accidents  and  injuries  befalling  the 
chattel  during  such  unauthorized  use ;  in  strict  law  such  use  is  itself  a 
conversion.' 

Notes  and  bills  of  exchange  are  frequently  made  and  indorsed  merely 
for  the  accommodation  of  a  friend,  as  a  substitute  for  a  loan  of  money ; 
and  where  they  are  made  or  indorsed  for  a  special  purpose,  they  must 
be  used  in  accordance  with  the  understanding  of  the  parties.  The  ac- 
commodation maker  or  indorser,  in  effect,  loans  his  credit  and  liability 
to  the  person  for  whose  benefit  he  makes  or  indorses  the  note  or  bill  of 
exchange ;  ^  but  if  the  note  or  bill,  being  negotiable,  is  transferred  to  a 
bona  fide  holder  for  value,  the  maker  or  indorser  will  be  liable,  notwith- 
standing the  violation  of  the  trust  under  which  the  note  or  bill  was  made 
or  indorsed.  As  between  the  parties  to  the  transaction,  however,  the 
loan  is  governed  by  the  same  general  principles  as  regulate  the  loan  of 
chattels. 

§  140.  The  contract  of  loan  cannot  be  violated  with  impunity  j  the 
bailee  for  hire  is  confined  to  the  use  for  which  ho  stipulates ;  and  there 
is  still  greater  reason  for  restraining  the  borrower  within  the  limits  of 
the  authority  conferred  upon  him.*  When  the  loan  is  made  in  general 
terms,  the  lent  chattel  must  be  used  only  in  the  manner  for  which  it  is 
fitted  by  its  nature ;  *  if  a  riding  horse  be  loaned  for  an  afternoon,  the 
fair  presumption  is  that  the  borrower  will  use  him  under  the  saddle.  In 
former  times  the  loan  of  a  slave,  made  in  general  terms,  implied  an  au- 
thority to  use  him  as  a  servant,  to  go  on  errands ;  and  the  borrower  was 
not  held  liable  for  him  when  he  forgot  to  return.^ 

A  loan  for  a  certain  time,  as  where  a  horse  is  loaned  for  a  week  or  a 

>  Harrington  v.  Snyder,  3  Barb.,  389,  384. 

*  Bac.  Abr.,  374 ;  BoU.  Rep.,  128. 

*  Fish  V.  Ferris,  5  Daer,  49 ;  Sargent  v.  Blnnt,  16  John.  R.,  74 
«  1  Cowen's  Trea.,  200,  201,  3d  ed. 

*  Disbro w  v.  Ten  Broeck,  4  £.  D.  Smith,  497 ;  Soranton  v.  Baxter,  suprai  aai. 
Hairington  v.  Snyder,  supra. 

<  Code  Louisiana,  Art.  2869. 

T  i>e  Fonolear  v.  Shottenkirk,  3  John.  R,  160. 
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monthy  or  indefinitely^  for  his  keeping,  gives  the  borrower  considerable 
discretion ;  it  will  authorize  a  general  use  of  the  animal,  by  himself  or 
his  servant  ;^  bat  when  no  time  is  specified,  the  loan  of  a  chattel  of  this 
nature  is  regarded  as  a  personal  trust  reposed  in  the  borrower,  and  not 
transferable;  certainly  it  must  be  so  regarded,  unless  the  terms  or  cir- 
cumstances of  the  loan  be  such  as  to  authorize  a  greater  freedom  in  the 
use  of  the  chattel.^ 

§  141.  The  character  of  the  loan  is  a  matter  of  fact.  Prima  facie' 
the  lender  is  understood  to  loan  the  chattels  for  the  personal  benefit  of 
the  borrower  in  whom  he  reposes  a  special  trust ;  it  is  a  contract  in 
which  the  borrower  engages  to  bestow  his  personal  care  and  diligence  in' 
the  preservation  of  the  thing  loaned ;  especially  where  the  chattel  natu- 
rally requires  skillful  treatment.'  Of  course  the  understanding  of  the 
parties  will  control  the  implied  contract ;  and  this  understanding  is  to' 
be  ascertained  from  all  that  was  said  and  done  at  the  time  the  loan  was 
made,  the  same  as  in  proving  a  verbal  contract  of  hiring  or  sale.^  If' 
the  object  of  the  loan  be  named,  the  implication  is  that  the  borrower  will 
not  depart  from  it  or  go  beyond  the  reasonable  scope  of  his  authority. 

§  142.  Expenses  qf  the  Loan,    Under  the  Code  of  Louisiana,  the ' 
borrower  bears  the  expenses  incident  to  the  use  of  the  thiug loaned;  but 
where  he  is  obliged,  for  the  preservation  of  the  property,  to  go  to  some  * 
extraordinary  expense,  necessary  and  so  urgent  that  he  cannot  give  the 
lender  notice  of  the  same,  he  is  entitled  to  be  reimbursed )  the  lender 
must  bear  expenses  of  this  kind.^ 

The  common  law  is  not  different  \  the  borrower  must  bear  the  ordi- 


1  Chamberlain  v.  Cobb,  33  Iowa,  161 ;  Camroys  t.  Sonrr,  9  Carr.  &,  P.,  383. 

*  Bringloe  v.  Morrice,  1  Mod.  R.,  210 ;  S.  C,  3  Salk.,  271. 

'  Bringloe  v.  Morrico  was  an  action  of  trespass  for  immoderately  riding  . 
plaintiff's  mare ;  the  defendant  pleaded  that  the  mare  was  lent  to  him,  and  * 
that  by  virtue  of  the  implied  license,  he  and  his  servant  had  alternately  rode 
her.    To  this  plea  there  was  a  demurrer  by  the  plaintiff;  and  the  Court  held 
that  the  license  for  the  use  of  the  chattel  was  annexed  to  the  person  of  t'^e  de- 
feDdant*,  and  could  not  be  communicated  to  another ;  for  this  riding  was  a  mat-  ' 
ter  of  pleasure.    Chief  Justice  North  took  a  difference  where  a  certain  time  is 
limited  for  the  loan  of  the  horse,  and  where  it  was  not.    In  the  first  case  the  ' 
party  to  whom  the  horse  is  lent  has  an  interest  in  the  horse  during  that  time, 
aiid  in  that  case  his  servant  may  ride,  but  in  the  other  case  he  may  not.    He 
also  took  a  difference  between  hiring  and  borrowing  a  horse  to  go  to  York ;  in 
the  first,  the  party  may  permit  his  servant  to  ride,  or  use  the  animaii  not  in  the 
second.    Mod.  B.,  210.  [ 

4  Pierson  y.  Hoag,  47  Barb.,  244.    «<  The  law  legardeth  the  intent  of  the 
parties,  and  will  imply  their  words  thereunta" 

•  Code  of  Louisiana^  Art.  2^75, 2879. 
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v^tv  «^xpoaso8  Incident  to  the  use  of  the  loan^  or  necessary  to  its  due 
vi^^v^H'N  uUun.  No  reasonable  doubt  can  arise  upon  this  point.  The  bor- 
\v\\\H'  i^f  chattels,  whether  cattle  or  slaves,  takes  upon  himself  the  bur- 
\(\^^  \\(  kooping  and  taking  care  of  them ;  since  this  is  necessary  to  the 
^^M^  of  (ho  loan.^  And  though  this  expense,  paid  by  the  borrower,  does 
ii^NO  the  owner  the  cost  of  keeping,  and  is  so  far  an  advantage  to  him, 
^\\K^  louu  is  nevertheless  regarded  as  a  gratuitous  bailment.  The  inci- 
^l^tutul  advantage  is  not  the  compensation  necessary  to  convert  the  bail- 
IWt^ut  Into  one  of  hire.* 

Whore  extraordinary  expenses,  such  as  could  not  be  anticipated  by 
tUo  parties,  become  necessary  for  the  preservation  of  the  property,  the 
louder  is  answerable  for  them ;  in  an  emergency  which  brooks  no  delay, 
the  bailee  having  no  opportunity  to  communicate  with  the  lender,  may 
Incur  the  necessary  and  reasonable  expenses  to  preserve  the  property, 
on  the  credit  of  the  lender.  If  a  horse,  the  subject  of  the  bailment, 
Huddenly  fall  sick  or  is  injured,  the  bailee,  bound  to  take  the  greatest 
oaro  of  the  property,  may  retain  a  farrier  on  the  owner's  credit,  or  leave 
the  animal  at  a  hotel  for  proper  care  and  treatment.^  His  situation  is 
analogous  to  that  of  the  master  of  a  ship  disabled  in  a  foreign  port., 
unable  to  communicate  with  his  principals  and  bound  to  do  what  he 
can  promptly  to  protect  the  interests  entrusted  to  his  care.*  His  right- 
ful power  must  be  as  broad  as  his  legal  duty :  he  may  therefore, 
it  seems,  bind  the  owner  for  all  necessary  and  reasonable  expenses  in 
the  preservation  of  the  property  beyond  those  arising  in  its  ordinary 
use.  In  the  emergency,  he  may  act  for  the  owner  and  do  what  Is 
necessary  to  be  done  promptly,  on  behalf  of  the  owner. 

§  143.  Fraud  in  Procuring  the  Loan,  Any  misrepresentation,  or  sup- 
pression of  the  truth  which  ought  to  be  told,  i^  fraudulent ;  and  fraud 
vitiates  all  contracts.  The  title  does  not  pass  under  a  sale  procured  by 
fraud ',  ^  and  though  there  be  a  delivery ,  the  possession  of  the  true  owner  is 


^  The  hirer  beam  the  ordinary  expense  of  keeping  a  chattel :  Harrington  v. 
Snyder,  3  Barb.,  380. 

*  Bennett  v.  O  Brien,  37  lU.,  250.  A  different  rale  in  regard  to  the  natnre 
of  the  bailment  was  held  lu  Iowa,  where  the  owner  of  a  horse  having  no  use  for 
him,  loaned  him  for  his  keep  ;  Chamberlain  v.  Cobb,  32  Iowa,  ICl. 

'  The  principle  stated  in  the  text  is  affirmed  in  Harlcs  v.  Blanchard,  at  Gen- 
eral Term,  by  Justices  Mullen,  Talcott,  and  Smith. 

*  In  an  emergency  rendering  the  act  necessary,  the  master  may  hypothecate 
or  sell  the  ship  or  the  cargo  at  an  intermediate  port ;  the  necessity  enlarges 
bis  power.  Butler  v.  Marray,  30  N.  Y,,  83 ;  Chambers  v.  Grantzon,  7  Bosw.,  414 ; 
Kelson  v.  Behmont,  21 N.  Y.,  36 ;  Merritt  v.  Walsh,  32  N.  Y.,  685. 

*  Boot  V.  French,  13  Wend.,  570. 
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not  divested ;  the  fraudulent  purchaser  is  liable  in  an  action  of  tres- 
pass or  replevin  for  an  unlawful  taking  of  the  goods.^  The  defrauded 
seller  may  bring  an  action  to  recover  the  goods.* 

Any  kind  of  fraud  practiced  on  the  part  of  the  borrower,  in  order  to 
procure  the  loan,  either  by  a  suppression  of  the  truth  or  by  express 
falsehood,  will  avoid  the  contract  and  render  him  liable  for  all  casualties. 
Asking  a  favor  on  the  ground  of  friendship,  he  is  not  at  liberty  to  conceal 
facts  that  might  have  a  tendency  to  prevent  the  loan. 

§  144.  One  who  obtains  the  loan  of  a  chattel  by  a  fraudulent  misrep- 
resentation, stands  in  no  better  relation  towards  the  lender  then  a  tres- 
passer.' There  is  here  no  legal  delivery,  and  no  consent  to  the  taking  j 
because  consent,  in  law,  is  more  than  a  mere  formal  act  of  the  mind,  and 
must  be  unclouded  by  fraud.  On  a  sale  procured  through  fraud  and  false 
pretenses,  the  party  obtaining  the  property  cannot  be  convicted  of  lar- 
ceny ;  *  but  a  bailee  may  be  so  convicted  who  acquires  the  custody  of  the 
property  fraudulently,  with  a  felonious  intent  to  deprive  the  owner  of  it. 
In  both  cases  there  is  the  moral  guilt  of  larceny,  but  it  is  not  regarded 
as  the  same  crime  under  the  adjudications.*  Larceny  p  defined  by  East, 
to  be  the  wrongful  or  fraudulent  taking  or  carrying  away,  by  any  person, 
of  the  mere  personal  goods  of  another  from  any  place,  with  a  felonious 
intent  to  convert  them  to  his,  the  taker's  own  use,  and  make  them  his 
own  property,  without  the  consent  of  the  owner.*  The  crime  is  not  com- 
mitted where  the  owner  intends  to  transfer  the  property.^  The  decisions 
creating  this  distinction,  have  been  made  mostly  in  actions  arising  be- 
tween the  owner  and  a  tliird  person  who  has  purchased  the  property  bona 
fidCj  for  a  valuable  consideration,  from  him  who  acquired  it  by  fraud. 
The  distinction  is  between  taking  chattels  feloniously,  and  acquiring  them 
by  means  of  a  fraudulent  purchase.  In  the  latter  case,  one  who  buys 
of  the  fraudulent  purchaser  in  possession,  without  notice  of  the  fraud, 
and  pays  the  price,  acquires  the  title  ^  not  so  in  the  case  of  stolen  goods.* 


>  Cary  v.  Hotailing,  1  Hill,  311 ;  Goalding  v.  Davidson,  26  N.  Y.,  604,  606; 
Ash  V.  Putnam,  1  Hill,  302. 

'  Kichols  V.  Micboel,  23  N.  Y.,  264.  A  sale  to  an  honest  purchaser  for  value, 
will  put  the  property  beyond  the  reach  of  the  first  seller. 

•  Campbell  v.  Stakes,  2  Wend.  B.,  137 ;  Cary  v.  Hotailing,  supra. 

^  Ross  V.  The  People,  5  Hill  B.,  294 ;  as  to  the  effect  of  a  delivery  prooured 
by  fraud  on  the  civil  rights  of  a  bailee,  see  Bigelow  v.  Heaton,  6  Hill,  43. 

*  People  v.  Anderson,  14  John.  R.,  295 ;  People  v.  McGarren,  17  Wend.,  460. 

•  2  East  P.  C,  553. 

I  Rex  V.  Harvey,  2  East  P.  C,  669,  671,  672, 673. 

*  Mowry  v.  Walsh,  8  Cowen,  238 ;  Boot  v.  French,  13  Wend.,  570;  Lockec 
▼•  Bhoades,  45  Barb.,  499. 
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§  145.  In  order  to  constitute  the  crime  of  larceny,  the  taking  mnst 
be  with  intent  to  steal,  and  must  be  equivalent  to  an  act  of  trespass } ' 
but  the  taking  need  not  be  from  the  actual  custody  of  the  owner.  A  ser- 
vant entrusted  with  his  master's  horse,  may  be  convicted  of  larceny, 
where  he  takes  the  animal  from  the  stable  with  intent  to  steal  and  run 
away  with  it.^  So  may  the  man,  who  hires  or  borrows  a  horse  on  pre- 
tense of  taking  a  journey,  but  in  truth  with  intent  to  steal  him ; '  and  so 
may  the  carrier,  who  severs  part  of  the  goods  from  the  rest  with  a  fe- 
lonious intent  to  appropriate  them  as  his  own/  The  taking  and  con- 
version of  the  property,  with  a  felonious  intent,  by  a  party  having  the 
custody  or  possession  of  it  for  a  special  purpose,  is  larceny ;  *  and  it  is 
adjudged  a  felony  for  a  man,  eloping  with  another's  wife,  to  take  her 
husband's  goods  with  her,  on  her  request.* 

§  146.  The  lender  is  bound  to  deal  fairly  with  the  borrower ;  but  he 
is  not  liable  for  damages  arising  from  the  defective  state  or  nature  of 
the  things  loaned,  unless  it  is  shown  that  he  was  aware  of  the  defect.^ 
If  a  man  lend  a  vicious  animal  of  the  domestic  kind,  with  knowledge  of 
its  viciousness,  he  is  liable  for  the  injuries  committed  by  the  animal ;  on  the 
ground  of  his  duty  to  guard  and  keep  the  vicious  beast  with  uncommon 
care,  to  prevent  its  doing  an  injury  to  any  person.'  It  follows  that  a 
man  may  lend  a  vicious  or  defective  chattel,  without  incurring  any 
liability,  provided  ho  notifies  the  borrower  of  its  vice  or  defect,  so  as  to 
enable  him  to  use  and  keep  it  with  proper  care.* 

§  147.  The  Borrower  when  exempt  from  Lidbiliiy.  It  results  from 
the  rule  of  liability,  we  have  stated,  that  in  the  case  of  chattels  loaned, 
the  owner  must  abide  the  loss,  if  they  perish  through  any  accident 
which  a  very  careful  and  vigilant  man  could  not  have  avoided.    If  they 


^  The  People  v.  McDonald|  43  N.  T.,  61 ;  Commonwealth  v.  King,  9  Ciish., 
884.  The  legal  distinctiou  between  larceny  and  embezzlement  i»  quite  nicely 
drawn  in  many  cases.    Ante,  $  21. 

«  People  V.  Wood,  2  Park.  Cr.,  22. 

*  Brannan's  Case,  1  City  H.  Bee,  50;  Commonwealth  v.  James,  1  Pick.,  37& 

*  Nichols  V.  The  People,  17  N.  Y.,  114. 
«  Basse tt  y.  Spofford,  45  K.  Y.,  387. 

*  People  V.  Schuyler,  6  Coweu,  572. 

^  MacCarthy  v.  Young,  6  Hurl,  and  Nor.  Ex.,  329 ;  Blackemore  v.  The  Bris- 
tol Jt  R.  Co.,  8  Ellis  &.  Black.,  1035, 1050  ;  67  Barb.,  113. 

'  The  liability  does  not  arise  out  of  the  loan ;  it  stands  on  general  principles. 
Van  Leaven  v.  Lykee,  1  N.  Y.,  515;  Osincup  v.  Nichols,  49  Barb.,  145;  Dickson 
y.  McCoy,  39  N.  Y.,  400.  As  to  the  owner's  duty  in  keeping  wild  animals, 
Scribner  v.  Kelly,  38  Barb.,  14. 

9  The  merit  of  a  watch-dog  proves  a  defect  under  tome  oiroomstances : 
Fairohild  v.  Bentley,  30  Barb.,  147. 
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be  taken  from  him  by  robbery,  or  stolen  out  of  his  possession,  notwith- 
standing his  extraordinary  care,  the  borrower  is  not  liable.*  The  law 
demands  no  impossibility,  and  if  he  nses  more  than  ordinary  diligence, 
he  is  not  chargeable  if  they  be  wrested  from  him  by  a  force  which  he 
cannot  resist.'  His  implied  contract  does  not  bind  him  to  guaranty  the 
lender  against  the  machinations  and  crimes  of  third  persons ;  in  the 
case  of  a  borrowed  horse,  if  he  put  him  in  his  stable,  and  he  is  stolen 
from  thence,  the  borrower  is  not  answerable  for  him.  But  if  he  or  his 
servant  leave  the  stable  door  open,  and  the  thieves  take  the  opportunity 
of  that,  and  steal  the  horse,  he  is  chargeable ;  because  the  neglect  gave 
the  thieves  the  occasion  to  steal  the  horse.' 

§  148.  The  borrower  is  not  liable  for  losses  caused  by  inevitable  accident, 
or  by  the  act  of  God  j  even  a  common  carrier  is  not  liable  for  such 
losses.  Still  it  is  clear  that  both  the  carrier  and  the  borrower  are  liable 
for  a  loss  caused  in  part  by  superior  natural  force,  and  in  part  by  his  own 
negligence,  where  it  appears  that  the  loss  might  have  been  prevented 
by  due  foresight  and  care.*  He  is  liable  where  through  his  own  fault 
he  brings  the  property  under  the  operation  of  an  act  of  God ;'  as  where 
from  the  want  of  due  diligence  he  fails  to  remove  it  from  exposure  to 
such  an  act.* 

§  149.  There  are  many  cases  of  loss  by  accident,  besides  those  which 
occur  from  the  act  of  God,  for  which  the  borrower  is  not  responsible. 
He  is  not  liable  for  losses  caused  by  a  riot,  without  any  neglect  on  his 
part  5  nor  for  borrowed  chattels  destroyed  by  fire,  there  being  no  im- 
putation against  him  of  any  want  of  care.''  An  example  is  put  from 
the  civil  law,  to  shew  that  he  may  he  held  liable  for  a  loss  by  fire :  if 
the  house  of  Caius  be  in  flames^  and  he  being  able  to  secure  one  thing 
only,  save  an  urn  of  his  own  in  preference  to  a  silver  ewer  which  he  bor- 
rowed of  Titius,  he  shall  make  the  lender  a  compensation  for  this  loss  ; 
especially  if  the  ewer  be  the  more  valuable,  and  would  consequently 
have  been  preferred  had  he  been  the  owner  of  them  both ;  even  if  his  urn 
be  more  precious,  he  must  either  leave  it  and  bring  away  the  borrowed 
vessel,  or  pay  Titius  the  value  of  that  which  is  lost ;  unless  the  alarm 
was  so  sudden  and  the  fire  so  violent,  that  no  deliberation  or  selection 

*  Wood  V.  McClare,  7  Ind.,  155 ;  Field  v.  Brockett,  56  Maine,  121. 

'  Abraham  v.  Nunn,  42  Ala.,  51 ;  Tale  v.  Oliver,  21  La.  Ann.  B.,  454. 

*  Per  Lord  Holt  in  Coggs  v.  Bernard,  Ld.  Raym.,  909. 

*  Colt  v.  M'Mechen,  6  John.  K.,  160. 

*  Eeed  v.  Spaulding,  30  N.  Y.,  630 ;  Davis  v.  Garrett,  6  Bing.,  716. 

«  Bowman  v.  Teall,  23  Wend.,  310;  Wing  v.  N.  Y.  &  Erie  B.  B.  Co.,  I  HiU 
ton,  235. 

'  Ilyland  v.  Paal,  33  Barb.,  241, 245. 
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was  practicable,  and  Cains  had  time  only  to  snatch  np  the  first  ntenal 
that  presented  itself. 

Kent  agrees  that  if  the  borrower  in  this  case  saves  his  own  goods,  and 
is  not  able  to  save  the  articles  borrowed  without  abandoning  his  own, 
he  must  pay  for  the  loss,  because  he  uses  less  care  of  the  articles  bor- 
rowed than  of  his  own.  But  he  raises  the  qaestion,  if  the  borrower's 
goods  are  more  valuable  than  those  borrowed,  and  both  cannot  be  saved, 
whether  he  is  bound  in  that  case  to  prefer  the  less  valuable  borrowed 
chattels  t  And  he  answers  it  by  citations  from  Pothier,  that  ho  is  liable, 
without  expressing  any  opinion  of  his  own.^ 

§  150.  The  borrower's  liability  is  to  be  ascertained  in  all  cases  by  re- 
ferring directly  to  his  express  or  implied  contract,  to  take  the  utmost  care 
of  the  goods  loaned.  Any  failure  in  diligence  or  want  of  the  prudence 
and  care  demanded  by  his  contract,  will  render  him  liable;  the  princi- 
ple is  plain  and  general ;  and  its  application  to  the  facts,  as  devdoped 
in  each  particular  case,  being  a  matter  to  be  left  to  the  jury,  it  can 
hardly  be  important  to  determine,  whether  proof  that  the  borrower  has 
saved  his  own  very  valuable  goods  from  loss  in  preference  to  those  bail- 
ed to  him  of  much  less  value,  where  he  could  not  save  them  both,  would 
be  held  evidence  of  due  care  under  the  contract.  There  can  bo,  from 
the  nature  of  the  case  supposed,  no  time  for  deliberation;  and  It  would 
seem  that  the  bailee  should  be  held  excusable  for  acting  on  the  impulse 
of  the  moment,  to  seize  and  save  the  most  valuable  article  first ;  and 
that  such  an  act  should  not  be  regarded  as  conclusive  evidence  of  a  want 
of  proper  care  of  the  less  valuable  borrowed  article.  Under  the  common 
law,  all  the  circumstances  may  be  proved,  and  the  question  is  to  be 
passed  upon  as  one  of  fact.' 


1  2  Kent's  Comm.,  575;  Code  Kapoleon,  Art  1882;  Stoiy  on  Bailm.,  H  245 
to  251. 

'  Bland  t.  Wosnack,  2  Mnrph.  (K.  C.)  373.  In  tbis  eaae  the  defendimt  re- 
ceived money  to  carry  without  reward,  and  placed  the  same  in  his  pocket-book, 
in  the  onUido  x>ocket  of  his  surtont  or  body-coat,  and  carried  his  own  money  in 
his  breast-coat  pocket.  lu  his  Journey  from  North  Carolina  towards  New  York, 
he  lost  his  pocket-book  and  his  friend's  money,  and  saved  his  own  ;  and  the 
Court  left  it  to  the  jury  to  say  whether  the  loss  arose  from  his  want  of  due 
care.  In  the  case  of  The  Delaware  Bank  v.  John  Smith  (1  £dm.  Sel.  Cas.,  351), 
a  package  of  money  was  handed  to  the  defendant  to  carry  and  deliver  to  one 
Wheeler,  and  the  defendant  alleged  that  he  lost  it  in  crossing  a  stream,  while 
other  packages  of  money  carricii  by  him  were  not  lost,  nor  even  wet ;  and  the 
action  being  one  of  trover,  the  Court  left  it  to  the  Jury  to  say  whether  the  mo- 
ney had  been  lost  or  converted  by  the  defendant.  In  Anderson  v.  Foresman, 
Wright  (Ohio),  598,  the  fact  of  loss  by  theft  was  left  to  the  Jury,  on  all  the 
circumstances. 
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$  151.  The  borrower  is  not  liable  for  goods  taken  from  him  by  an 
armed  force  without  his  fault  or  complicity  j '  he  is  not  responsible  for 
property  destroyed  by  the  public  enemy  in  a  time  of  war,  or  by  an  act 
of  piracy  committed  on  the  high  seas.  Robbery  and  depredations  upon 
the  high  seas  constitute  the  crime  of  piracy  ;  an  offence  against  the  uni- 
versal law  of  society ;  the  pirate  being,  according  to  Coke,  hostis  hu- 
mani  generis.  ^  In  all  these  instances  of  loss  by  irresistible  force,  in 
order  to  excuse  the  borrower  or  other  bailee,  it  must  be  made  to  appear 
that  he  has  not  been  wanting  in  the  prudence  and  foresight  required  of 
him  by  his  contract ;  it  must  be  shewn  that  he  has  not,  through  his  neg- 
ligence and  oversight,  exposed  the  property  to  the  peril  of  the  loss,  for 
which  he  seeks  to  excuse  himself.  For  where  his  imprudence  has  induc- 
ed the  train  of  circumstances  producing  the  loss ;  as  where  he  has  ridden 
a  borrowed  horse  in  the  night  time  over  a  road  infested  with  robbers, 
or  too  near  the  advanced  guard  of  a  hostile  army,  and  the  horse  has 
been  killed  or  taken  from  him,  he  is  responsible;  because  he  has 
contributed  to  the  result.  It  forms  no  excuse  for  him  to  say  that  the 
force  was  irresistible,  where  it  is  apparent  that  it  might  have  been 
avoided  by  tlie  exercise  of  proper  vigilance.' 

§  152.  The  borrower  for  an  indefinite  period,  like  a  depositary,  is 
liable  for  all  casualties  after  a  legal  demand  has  been  made  upon  him  for 
a  restitution  of  the  loan.  His  refusal  to  restore  on  demand  constitutes 
a  conversion  of  the  property,  and  renders  him  liable  for  its  value.  As  a 
borrower  for  an  indefinite  time,  he  cannot  stand  in  any  better  condition 
after  a  demand  made,  than  the  depositary  without  reward  ,*  and  we  have 
seen  that  he  is  liable  in  all  events,  and  may  bo  recovered  against  on  the 
ground  of  the  conversion,  evidenced  by  his  refusal  to  restore  the  goods.* 
But  the  owner,  if  he  so  elect,  may  pursue  the  property  and  demand  its 
restitution,  notwithstanding  the  act  of  conversion ;  and  this  course  is  to 
be  preferred  where  there  is  any  doubt  as  to  the  pecuniary  responsibility 
of  the  bailee.*  The  bailee  cannot  object  to  this,  because  he  is  precluded 
from  deriving  any  benefit  from  his  own  wrongful  act  j  but  a  stranger 
who  has  purchased  the  property  of  the  bailee  in  good  faith,  may  prove 
acts  of  ownership  by  the  borrower  over  the  property  with  the  knowledge 


^  Abraham  v.  Nnnn,  42  Ala.,  51 ;  Tale  v.  Oliver,  SI  La.  Ann.  fi.,  454. 

*  U.  States  V.  Palmer,  3  Wheat.,  610 ;  The  Marianna  Flora,  11  Wheat.,  1. 

*  Scran  ton  v.  Baxter,  4  SaTid.,  5  ;  Jones  on  Bailm.,  68,  70, 71. 

*  Diirell  V.  Mosher,  8  John.  R.,  445 ;  Mitcbell  v.  Williams,  4  HiU,  13.  The 
owner  may  bring  an  action  of  assumpsit  on  the  implied  contract.  Delaware 
Bank  v.  John  Smith,  snpra. 

«  Code  of  Proceduxe,  $$  206  to  317. 
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of  the  lender;^  and  where  he  is  induced  to  purchase  by  such  acts, 
amounting  to,  or  accompanying  an  express  declaration  that  the  borrower 
is  the  owner,  the  lender  is  not  permitted  to  assert  the  contrary ;  he  is 
estopped  after  that,  from  asserting  even  tl\e  truth  to  the  injury  of  the 
party  acting  upon  his  admission.* 

§  153.  It  follows  from  the  nature  of  the  contract,  that  in  a  loan  for 
use,  the  borrower  is  not  liable  for  the  ordinary  wear,  decay  or  deprecia- 
tion of  the  thing  loaned,  provided  ho  use  it  in  a  discreet  and  careful  manner. 
If  it  be  made  worse  by  the  effects  of  the  use  alone  for  which  it  was  bor- 
rowed, and  without  any  fault  on  the  part  of  the  borrower,  he  is  evidently 
■  not  answerable  for  the  same,  since  tho  very  object  of  the  loan  is  its  use.' 
But  if  it  be  loaned  for  one  purpose,  and  used  for  another,  he  is,  as  we 
have  seen,  liable  for  losses  by  any  casualty  whatever;  this  is  even  the 
case  in  a  b^ment  for  hire ;  and  the  rule  is  enforced  still  more  strictly  as 
against  the  borrower.^ 

§  154.  The  civilians  were  divided  in  opinion  upon  the  question,  wheth- 
er in  the  case  of  a  valued  loan,  or  where  the  goods  lent  are  estimated  at 
a  certain  price,  the  borrower  must  be  considered  as  bound  in  all  events 
to  restore  either  the  things  lent  or  the  value  of  them  so  fixed ;  and  the 
Code  of  Louisiana,  based  upon  the  civil  law,  holds  him  thus  bound.' 
Under  the  common  law,  the  borrower's  liability  will  hardly  be  affected 
by  the  mere  fact  ihat  a  value  is  placed  upon  the  thing  loaned,  unless  it 
is  done  with  the  understanding  that  he  shall  return  it  or  pay  for  it.  Of 
Itself,  the  placing  of  a  value  or  price  upon  the  article  does  not  enhance 
the  obligation  of  the  borrower ;  it  merely  serves  to  fix  the  amount  of 
recovery  in  case  of  a  loss,  for  which  the  bailee  is  responsible.' 

§  155.  Evidence^  Burden  qf  Prcqf.  The  nature  of  the  action  has  a 
material  bearing  upon  the  evidence.  The  pleadings  present  the  issue 
of  fact  to  be  tried :  the  plaintiff  alleges  the  facts  constituting  his  cause 
of  action,  and  the  defendant  interposes  either  a  denial  or  some  new 
matter  constituting  a  defence ;  and  the  general  rule  is  that  the  burden 
of  proof  is  on  the  party  making  an  affirmative  aUegationJ     But  under 


*  MdUboD  ▼.  Sloan,  12  Penn.  St,  229. 

*  Dezell  T.  Odell,  3  Hill,  215;  Petrie  v.  Feeter,21  Wend.,  172;  Foster  ▼• 
Kowbmd.  21  Weod.,  d4 ;  Wataon's  Exn.  v.  McLaren,  19  Wend.,  557. 

'  Code  of  Looisijuia,  Art.  2873. 

«  Wheelock  t.  Wheelright,  5  liasB.,  104. 

*  Code  of  La.,  Alt.  2871. 

*  Jones  on  Bailm.,  71 ;  Story  on  Bailm.,  $  2S3. 

'  Greene  v.  Waggoner,  2  Hilton,  297 ;  Costigaa  T.  Mohawk  4r  Hadaon  B.  B. 
Co.,  2  Denio,  609;  HoUiater  r.  Bender,  1  Hill,  150. 
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this  rule,  tho  substanco  of  the  allegation  to  be  tried,  rather  than  the 
particular  form  of  the  pleading,  determines  where  the  ontis  lies.* 

The  plaintiff  must  prove  a  negative,  where  his  right  of  action  depends 
upon  tho  truth  of  his  negative  averment :  if  the  plaintiff's  right  to  re- 
cover depends  upon  the  fact  that  his  goods  were  destroyed  by  fire 
through  tho  negligence  of  the  defendant,  a  bailee,  he  must  show  affirm- 
atively that  the  loss  was  caused  by  such  negligence  or  failure  in  duty.* 
Two  reasons  are  assigned  in  support  of  this  rule  of  evidence ;  first,  that 
ho  has  alleged  it,  and  it  is  essential  to  his  right  to  recover ;  and  second, 
that  he  has  charged  the  defendant  with  a  breach  of  duty,  involving  a 
negative ;  and  it  is  one  of  the  first  principles  of  evidence  not  to  presume 
an  omission  or  breach  of  duty.  A  sure  test  to  determine  with  which 
party  the  burden  lies,  is  to  consider  which  is  entitled  to  a  verdict  with- 
out any  proof  being  given  on  the  subject.'  The  onus  rests  with  the 
party  that  has  the  right  to  open  the  case. 

§  156.  The  action  against  a  bailee  should  be  chosen  with  a  knowl- 
edge of  the  material  facts ;  in  other  words,  the  plaintiff's  suit  should  be 
based  upon  his  true  cause  of  action.  E,  g.y  the  action  of  trover  can- 
not be  maintained  against  a  bailee  for  goods  which  have  been  lost  by 
accident  or  stolen  from  him  ]  for  though  a  demand  and  refusal  are 
prima  facie  evidence  of  a  conversion  of  goods  then  in  the  possession  of 
The  bailee,  this  evidence  is  overcome  or  fails  to  establish  the  fact  of  a 
conversion,  as  soon  as  it  appears  that  the  goods  were  not  in  the  defend- 
ant's possession  at  the  time  of  the  demand.  In  a  case  of  this  kind,  the 
owner  should  bring  his  action  on  the  contract,  or  a  suit  in  the  nature  of 
an  action  on  the  case;^  since  the  bailee  may  be  held  liable  in  the 
proper  form  of  action,  though  not  responsible  in  an  action  of  trover. 

Proof  of  a  failure  to  return  borrowed  chattels  within  a  reasonable 
time,  no  time  being  specified  for  their  return,  does  not  of  itself  show  a 
conversion  of  them ;  a  demand  must  be  proved,  and  a  failure  to  return 
after  the  demand;  because  a  conversion  is  a  tortious  act^  to  be  estab- 


•  Bentley  v.  Bentley,  7  Cowen,  701.  In  a  suit  against  an  ezecntor,  plaintiff 
mnat  prove  assets  in  his  hands ;  not  so  where  the  cxccntor  is  sued  on  a  note 
made  by  himself.  Bank  of  Troy  v.  Topping,  13  Wend.,  557;  Holllster  v. 
Bender,  snpra. 

«  Lamb  v.  Camden  &  Amboy  B.  B.  &  T.  Co.,  46  N.  Y.,  271,  278,  and  cases 
there  cited. 

»  1  Greenl.  Ev.,  j}  74,  80;  1  Phillips'  Ev.,  5th  Amer.  Ed.,  with  Cowen  Sc 
Hill's  Notes,  810,  824;  12  N.  Y.,  236 ;  18  K  Y.,  248 ;  20  N.  Y.,  65. 

•»  llalleiibake  v.  Fish,  tt  Wend.,  547  ;  Packard  v.  Getman,  4  Wend., 615  ;  Salt 
S{>:-tni;H  National  Bank  v.  Wheeler,  48  N.  Y.,  492  ;  lK>ckwood  v.  Bull,  1  Coweoi| 
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lished  by  affirmative  evidence.^  A  bailee's  failure  to  keep  his  promise 
to  deliver  or  to  return  the  goods,  is  a  breach  of  contract ;  it  is  not  of 
itself  a  conversion  of  them.' 

§  157.  In  an  action  upon  the  contract  of  loan,  the  lender  establishes 
prima  facte  his  right  to  recover,  by  proving  the  loan  and  the  borrow- 
er's failure  to  return  the  property  within  the  time  specified ;  the  burden 
of  proving  that  the  property  has  been  destroyed  or  lost,  and  that  the 
loss  did  not  occur  through  his  neglect,  rests  upon  the  borrower.  This 
is  the  rule  of  both  the  civil  and  the  common  law.  It  is  enough,  in  the 
first  instance,  for  the  lender  to  show  that  the  borrower  has  not  returned 
the  borrowed  chattels  at  the  end  of  the  time  for  which  they  were  lent  j 
or  if  no  time  was  specified,  that  ho  has  neglected  to  return  them  after  a 
demand  made )  upon  this  proof  the  defendant  is  liable,  unless  he  shows 
a  loss  or  destruction  of  the  chattels  without  any  fault  on  his  part.  He 
must  account  for  his  failure  t^  return  them.' 

§  158.  The  plaintiff  must  begin  with  evidence  sufficient  to  establish 
prima  facie  his  cause  of  action ;  and  where  the  gist  of  the  action  is  the 
defendant's  negligence,  he  must  sustain  his  complaint  by  proof.^  He 
may  do  this  in  various  ways ;  first,  by  showing  a  failure  to  restore  the 
goods  on  demand  ;*  second,  by  showing  that  the  goods  were  not  return- 
ed or  delivered  according  to  the  contract,  or  that  they  were  returned  or 
delivered  in  a  different  and  damaged  condition  ;•  third,  that  they  were 
injured  in  such  a  manner  as  does  not  happen  in  the  ordinary  course  of 
things,  without  negligence.'^  In  cases  like  these,  the  facts  being  pe- 
culiarly within  the  knowledge  of  the  defendant,  it  is  incumbent  upon 
him  to  explain  why  the  goods  are  not  restored,  or  delivered  according 
to  the  contract ;  or  to  show  that  they  were  lost  or  damaged  without 

^  Fox  V.  Prnden,  3  Daly,  187;  Bobs  y.  Clark,  27  Mo.,  549;  Gilbert  ▼.  Man« 
cheater  Iron  M.  Co.,  11  Wend.,  625 ;  Whitney  v.  Slauaon,  30  Barb.,  27G ;  bat  see 
Duvall  y.  Mosher,  8  John.  R.,  445. 

'  Scovili  V.  Griffith,  12  N.  Y.,  509,  518 ;  see  Eldridge  v.  Adams,  54  Barb.,  417, 
showing  how  far  the  intent  of  the  bailee  is  material. 

>  Scranton  v.  Baxter,  4  Sand.  R.,  5 ;  Bennett  ▼.  O'Brien,  37  IlL,  250;  Boies  v. 
Hai'tford,  &c.,  B.  R.  Co.,  37  Conn.,  272 ;  Delaware  Bank  v.  John  Smith,  1  Edm. 
Sel.  Cas.,  351.  The  owner  may  recover  in  an  action  on  the  contract,  on  proof  of 
a  failure  to  return ;  but  not  in  an  action  of  trover :  Ross  v.  Clark,  27  Mo.,  549; 
see  Clapp  v.  Nelson,  12  Texas,  370.  Plaintiff  may  recover  on  the  con  trace,  with- 
out proving  his  title ;   Casey  v.  Suter,  3G  Md.,  1. 

*  Newton  v.  Pope,  1  Co  wen,  109;  Schmidt  v.  Blood,  9  Wend.,  268;  Waie  Y. 
Gay,  11  Pick.,  106. 

«  Schwerin  v.  McKee,  5  Robt.,  404,  419 ;  Arent  v.  Squire,  1  Daly,  347. 

«  Smith  V.  N.  Y.  C.  R.  Co.,  43  Barb.,  225. 

^  Scott  V.  The  Loudon  &.  St.  Catharine  Dook  Co.,  3  Hurlstone  &  CottamaOi 
.606;  Collins  v.  Bennett,  46  N.  Y.,  490. 
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any  fault  on  his  part.  For  the  same  reason,  when  the  injury  or  death 
of  a  horse  in  the  hands  of  the  borrower  is  proved,  it  devolves  upon  him 
to  show  that  he  has  exercised  the  care  required  by  the  nature  of  the 
bailment,  or  that  the  injury  or  loss  occurred  without  any  fault  or  neg- 
lect on  his  part.^  Unexplained,  the  loss  raises  a  presumption  of  negli- 
gence against  him ;  it  cast-s  the  burden  of  proof  upon  him,  to  explain, 
as  he  may,  the  cause  of  the  loss.^ 

§  159.  The  rule  of  liability,  as  well  as  the  action  and  the  pleadings, 
is  to  be  considered  in  determining  with  which  party  lies  the  burden  of 
proof  For  example,  the  common  carrier  is  liable  in  the  absence  of 
any  special  contract,  for  all  losses  except  those  arising  from  two 
sources ;  hence  where  he  fails  to  deliver  the  goods,  he  is  prima  facie 
liable  for  them ;  the  burden  of  proof  is  on  him  to  show  a  loss  coming 
within  the  exceptions.'  And  where  in  his  bill  of  lading  he  exempts 
himself  from  losses  arising  from  the  ^*  dangers  of  lake  navigation,''  the 
shipper  of  the  goods  makes  out  a  prima  facie  case  against  him,  by 
proving  the  contract,  the  shipment  and  the  arrival  of  the  goods  in  a 
damaged  or  ruined  condition ;  the  carrier  must  then  prove  that  the  in- 
jury was  caused  by  one  of  the  dangers  of  the  lake  navigation  ,*  and  the 
plaintiff  to  recover,  must  then  show  that  the  injury  arose  from  the  car- 
rier's negligence.* 

In  like  manner  the  onus  probandi  may  pass  from  side  to  side  in  the 
trial  of  an  action  against  a  bailee  '^thout  hire.  E.  g,,  in  an  action 
against  a  depositary  receiving  goods  to  keep  without  reward,  the  de- 
positor alleges  a  conversion  of  the  property,  and  proves  that  the  bailee 
has  refused  to  redeliver  on  demand ;  and  then  the  onus  of  accounting 
for  the  default  lies  with  the  bailee,  the  presumption  being  that  he  has 
converted  the  goods  to  his  own  use;  he  repels  this  presumption  by 
showing  that  they  have  been  lost  or  destroyed.*  Where  the  action  is 
based  upon  the  contract  the  bailor  establishes  his  cause  of  action,  by 
shewing  the  bailee's  failure  to  redeliver  the  property  according  to  the 
agreement  ]  the  onus  is  then  cast  upon  the  bailee  to  shew  such  a  loss  as 
will  excuse  him,  namely,  a  loss  without  any  gross  neglect  on  his  part.* 


1  Bennett  v.  O'Brien,  37  III.,  250 ;  Soranton  v.  Baxter,  4  Sand.,  5. 

>  Wood  V.  McClure,  7  Ind.,  155;  McDanielsv.  Robinson,  26  Yt.,  316, 340;  K. 
J.  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  U.  S.,  344, 423 ;  Fortune  ▼.  Harris, 
6  Jones  Law.  K.  C,  532. 

*  N.  J.  Steam  Nav.  Co.  v.  Merohants'  Bank,  6  How.  U.  S.,  344,  423 ;  Camden 
Sc  Amboy  K.  H.  ▼.  Baldanf,  16  Penn.  St.,  67. 

*  11  Wallace  129 ;  and  Clark  v.  Barnwell,  12  How.  XJ.  S.,  272. 
■  Ante,  J  156. 

«  Qraves  v.  Ticknor,  6  K.  H.,  537;  11  Wend.,  25 ;  3  Salk.,  655 ;  ante,  $  157. 
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§  160.  BestUution.  In  a  loan  for  use,  there  is  always  an  implied  agree- 
ment by  the  borrower,  to  redeliver  the  thing  loaned  as  soon  as  the 
time  has  expired  for  which  the  loan  was  made ;  or,  no  time  being  speci- 
fied, within  a  reasonable  time ;  or  as  soon  as  the  purpose  of  the  loan  has 
been  accomplished.^  Every  bailee  is  bound  to  redeliver  the  goods  bail- 
ed according  to  the  terms  of  his  paiiicular  contract ;  and  that  of  the 
borrower  requires  that  he  return  the  goods  to  the  lender  at  the  time  and 
place  contemplated  by  the  parties.  The  depositary  may  retain  them 
until  a  demand  is  made  for  them  ;  ^  and  a  mandatary  is  not  to  be  pre- 
sumed in  fault  until  after  he  has  been  called  upon  for  the  prop^y ;' 
but  a  borrower  must  return  the  loan  within  the  time  limited,  and  \b 
liable  in  an  action  on  the  contract  for  a  failure  to  do  so.* 

§  161.  The  borrower  may  return  the  loan  by  the  hand  of  an  agent  or 
servant ;  but  in  doing  so,  he  is  bound  to  employ  an  agent  or  servant  of 
approved  skill  and  prudence,  and  is  answerable  for  the  same  degree  of 
care  and  ^ligence  as  when  he  makes  the  return  by  his  own  hand.^  His 
liability  covers  the  custody  of  the  article  until  it  reaches  the  owner's 
possession ;  he  is  answerable  for  the  negligence  of  his  agent  or  servant.* 
He  cannot  transfer  his  duty,  though  he  may  ordinarily  commit  the  man- 
ual service  of  making  the  return  to  his  agent.  He  may  not  do  this, 
where  the  nature  of  the  j)roperty  is  such  that  his  custody  of  it  bears  the 
character  of  a  personal  trust ;  a  trust  not  being  in  its  nature  transfera- 
ble by  the  trustee.'^ 

§  162.  It  is  the  borrower's  duty  to  return  the  goods  or  chattels  to  the 
lender  or  to  his  authorized  agent ;  it  is  not  enough  for  him  to  retom 
them  to  the  place  from  which  he  received  them;  he  must  restore  them 
to  the  lender's  custody.^  A  delivery  of  them  to  a  person  not  authoriz- 
ed to  receive  them,  is  a  conversion  of  the  property ;  and  though  the 
misdelivery  be  made  under  a  mistake  of  fact,  it  renders  him  liable  for 


^  Wilcox  V.  Hogan,  5  Ind.,  546 ;  Boss  v.  Clark,  87  Mo.,  549 ;  LAy*B  £xr.  t. 
LawBon's  Admr.,  23  Ala.  B.,  377 ;  2  Kent's  Comm.,  573-^77 ;  Green  v.  Holliogs- 
worth,  5  Dana  Ky.,  173. 

'  Brown  v.  Cook,  9  John.  B.,  361 ;  Phelps  v.  Bostwiok,  22  Barb.,  314 ;  8.  C, 
22N.Y.,242. 

'  Beardsley  v.  Biohardsoo,  11  Wend.,  25. 

*  Scrauton  v.  Baxter,  4  Sand.  B.,  5 ;  Fox  v.  Praden,  3  Daly»  187. 

'  Scranton  v.  Baxter,  snpra. 

»  Hall  V.  Warner,  60  Barb.,  198. 

'  See  Colyar  v.  Taylor,  1  Coldw.  Tenn.,  372;  Skeller  v.  Kolm,  17  111.,  170; 
cases  of  mandate  involving  the  principle  asserted  in  the  text.  See  also  Pie* 
fendorf  v.  Spraker,  10  N.  Y.,  246. 

'  Esmay  v.  Fanning,  9  Barb.,  176,  and  5  How.  Ft.,  228. 
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Hie  goods  in  an  action  of  trover.^  A  wrongful  intent  is  not  an  essential 
element  of  the  conversion ;  it  is  enough  that  the  rightful  owner  has  been 
deprived  of  his  property  by  some  unauthorized  act  of  another  assuming 
dominion  or  control  over  it.*  An  unauthorized  use  of  the  property  by  a 
bailee,  is  a  conversion  of  it;'  and  so  is  an  unauthorized  deposit  of  the 
property  with  a  third  person,  when  it  brings  a  charge  upon  the  owner  • 
as  where  a  bailee  unnecessarily  leaves  a  borrowed  chattel  at  an  inn/ 

§  163.  It  is  the  borrower's  duty  to  return  the  property  with  its  natu- 
ral increase ;  because  in  a  gratuitous  loan  of  animals,  securities  or  stocks, 
there  is  nothing  to  vary  the  general  rule  that  the  increment,  the  interest 
or  increase  from  property,  accrues  to  the  owner.* 

$  164.  The  place  where  the  borrowed  goods  are  to  be  restored  in  the 
absence  of  any  express  agreement  in  that  respect,  will  depend  upon  the 
circumstances  and  nature  of  the  contract.  The  borrower  must  return 
them  to  the  lender,  ordinarily  at  the  place  from  which  he  received  them ; 
but  the  lender  may  designate  the  place  where  they  shall  be  received. 
The  borrower,  in  fact,  contracts  to  redeliver  the  goods  bailed ;  and  if 
no  place  be  agreed  upon,  the  bailor  may  name  the  place.'  The  bailee, 
no  place  being  appointed  for  the  delivery,  must  seek  the  lender  and 
learn  at  what  place  he  will  receive  themJ  This  has  been  expressly  ad- 
judged to  be  the  rule  of  law  in  respect  to  contracts  for  the  delivery  of 
specific  articles ;  but  the  rule  is  subject  to  some  qualifications,  dependmg 
upon  the  circumstances  and  the  nature,  value  and  bulk  of  the  articles  to 
be  delivered.  Jewelry,  for  instance^  should  be  returned  to  the  lender  in 
person,  or  to  his  authorized  agent ;  while  other  articles,  such  as  horses 
or  cattle,  should  be  delivered  at  the  place  where  the  collateral  circum- 
stances show  that  the  lender  intended  to  receive  them.^ 

§  165.  The  Code  of  Louisiana  provides  that  if  the  contract  does  not 
specify  the  place  where  the  article  bailed  must  be  restored,  that  it  shall 

^  Deverenz  v.  Barclay,  2  Bam.  &,  Aid.,  702;  Packard  v.  Getman,  4  Wend., 
613 ;  BtepheuBon  ▼.  Kent,  4  Bing.,  476 ;  55  Barb.,  188, 193 ;  37  How.  Pr.,  449. 

*  Boyce  v.  Brockway,  31  N.  Y.,  490. 

'  Beach  v.  Raritan,  &c,  R.  E.  Co.,  37  N.  T.,  457 ;  see  also  Vincent  v.  Couk- 
iin,  1  £.  D.  Smith,  203. 

*  Seyds  v.  Hay,  4  Term  B.,  260.  The  innkeeper  may  hold  the  property,  a 
horse,  for  its  keep  *,  Thielfold  ▼.  Borwick,  2  £ng.  Bep.,  689 ;  Jones  v.  Morrill,  U 
Barb.,  623;  S.  C,  31  How.  Pr.,  639. 

*  Orser  v.  Storms,  9  Cowen,  687 ;  Hasbrook  v.  Yandervoort,  4  Sand.  R.,  74 ; 
Booth  V.  Terrell,  16  Georgia,  25;  Allen  v.  Delano,  55  Maine,  113. 

*  Co.  Litt.,  210  b ;  Aldrich  v.  Albee,  1  Greenleaf  R.,  120. 

*  Bixby  V.  Whitney,  5  Greenleaf  R.,  192;  Esmay  ▼.  Fanning,  9  Barb.,  17d 

*  2  Kent's  Comm.,  507 ;  Chipman  an  Contracts,  25,  26, 27 ;  Story  ou  Bailm., 
(117. 
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be  restored  at  the  place  where  the  bailment  was  made.*  Though  the 
place  be  not  named,  if  it  may  be  inferred  from  the  terms  of  the  contract, 
or  from  the  circumstances  attending  it,  the  delivery  must  be  made  at 
that  place.  The  borrower  assumes  the  obligation  to  redeliver,  which  is 
as  imperative  upon  him  as  if  he  had  entered  into  an  agreement  to  pay  a 
fixed  amount  in  specific  articles.  The  party  bound  to  render  a  service  or 
make  a  payment  by  a  given  day,  must  seek  the  party  to  whom  the  debt 
or  duty  is  due.^  Is  the  place  of  performing  the  contract  changed  by 
substituting  a  commodity  for  money  t  The  place  of  performance  is 
sometimes  implied  from  the  nature  of  the  articles  to  be  delivered.  If  a 
merchant  or  manufacturer  engages  to  pay  on  demand  in  the  articles 
of  his  trade,  and  no  place  is  specified  in  the  contract,  the  store  of  the 
merchant  or  the  workshop,  or  place  of  deposit  of  the  fabrics  of  the  man- 
ufacturer, is  the  place  where  payment  must  be  demanded  before  an  ac- 
tion accrues  for  the  non-performance  of  the  contract;^  because,  from  the 
peculiar  circumstances  and  course  of  business  of  the  promisors,  the  in- 
ference is  that  the  parties  intended  that  the  articles  should  be  delivered  at 
the  promisors'  usual  place  of  making  and  delivering  the  articles  sold  by 
them.  The  engagement  is  that  the  articles  shall  be  delivered  on  demand, 
and  this  seems  to  imply  that  the  creditor  must  go  to  the  debtor  to  make 
the  demand,  before  the  latter  can  be  in  default. 

But  where  a  note  of  hand  is  given,  payable  at  a  time  fixed,  in  cattle, 
grain  or  other  portable  articles,  and  no  place  of  payment  is  designated 
in  the  note,  the  creditor's  place  of  residence  is  the  place  of  payment;  for 
in  this  case  there  is  nothing  to  rebut  the  usual  presumption  that  the 
debtor  or  party  bound,  must  seek  his  creditor  and  discharge  his  obliga- 
tion witliin  the  time  limited.*  In  like  manner,  the  borrower  is  under  an 
obligation  to  return  the  borrowed  articles  to  the  lender,  and  if  the  time 
and  not  the  place  of  the  return  be  fixed,  he  must  take  them  to  the  lend- 
er's residence  or  place  of  business ;  for  this  obligation  to  redeliver,  is 
in  substance  a  debt  or  duty  due  to  the  lender. 

§  166.  There  is  some  diversity  in  the  decisions  in  regard  to  the  place 
where  a  contract  for  a  delivery  of  specific  articles  shall  be  perform- 
ed 'y  but  this  diversity  arises  out  of  the  difference  of  circumstances 
attending  the  contract.^    Thus,  an  agreement  made  at  the  residence  of 

1  Art.  2925.  'Goodwin  v.  Holbrook,  4  Wend.  R.,  377. 

»  Chip,  on  Cone,  28,  9j  Buck  v.  Burk,  18  N.  Y.,  337;  Haskell  v.  Matbews,  57 
Maine,  541 ;  Vance  v.  Bloomer,  20  Wend.,  196. 

*  4  Wend.  B.,  377 ;  Stoker  v.  Cogswell,  25  How.  Pr.,  267,  274 ;  Mossehoan 
Y.  Stoner,  31  Penn.  St.,  265. 

'  Lobdell  Y.  Hopkins,  5  Co  wen  B.,  516 ;  Chambers  y.  Winn,  Prin.  Dec  Ken- 
tncky ,  192 ;  Wilmoath  y.  Patton,  2  Bibb's  Kentacky  Sep.,  280 ;  Mason  y.  BriggSi 
16  Mass.  JEL,  453, 
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the  debtor,  payable  in  farm  produce  at  the  market  price,  may  be  per* 
formed  at  the  place  where  it  is  made  ]  and  there  being  no  time  fixed  for 
the  payment,  it  is  held  that  no  action  will  lie  until  after  a  demand  is 
made  at  the  farm  of  the  debtor.  The  want  of  time  in  such  a  contract 
renders  it  payable  on  demand ;  and  the  fact,  that  it  is  payable  in  farm 
produce^  draws  after  it  the  inference  that  the  farm  is  the  place  of  pay- 
ment.^ 

It  is  held  in  Kentucky,  that  on  contracts  for  the  delivery  of  property, 
Habere  no  place  is  expressed,  the  usual  residence  of  the  obligor  is  the 
place  of  performance  J  and  that  where  the  property  is  to  be  delivered  on 
request,  a  special  request  at  the  obligor's  residence  must  bo  averred.^ 
The  action  was  on  a  contract  for  the  payment  of  two  hundred  dollars, 
in  a  negro,  upon  request,  and  it  was  adjudged  on  demurrer  that  the 
plaintiff  must  aver  in  his  declaration,  a  demand  of  the  chattel  at  the 
residence  of  the  vendor,  or  show  circumstances  justifying  a  departure. 
The  law  judges  the  place  according  to  the  nature  and  subject  matter 
of  the  thing  to  be  performed ;  presuming,  in  such  a  case,  that  the  con* 
tract  is  to  be  executed  at  the  place  where  it  is  made. 

§  167.  In  construing  contracts  of  this  nature,  courts  endeavor  to  carry 
into  effect  the  intention  of  the  parties,  which  may  very  often  be  inferred 
from  the  subject  and  purpose  of  the  contract,  as  well  as  from  its  lan- 
guage. In  an  action  for  articles  delivered  to  a  bailee  to  be  redelivered 
when  called  for,  the  bailee  being  absent  from  the  commonwealth,  a  de- 
mand was  made  of  his  wife  at  the  place  of  his  residence ;  and  it  was 
held  good,  on  the  ground  that  one  who  makes  a  contract  to  deliver 
specific  articles  on  demand  should  be  always  ready  at  his  dwelling-house 
or  place  of  business.'  This  is  clearly  much  more  reasonable  than  to 
permit  a  demand  to  be  made  upon  him  personally  for  them,  since  he 
cannot  be  expected  to  carry  the  goods  about  with  him.  The  reason 
here  is  the  same  as  that  which  requires  a  due-bill  without  time  or  place, 
given  by  a  merchant  for  goods,  or  a  mechanic  for  work,  to  be  demanded 
of  the  merchant  at  his  store,  or  of  the  mechanic  at  his  shop/ 

§  1G8.  There  is  a  perfect  analogy  between  the  contract  to  pay  a  fixed 
sum  in  specific  articles  and  the  undertaking  of  the  borrower  to  redeliver 
the  goods  baUed  to  him.  In  respect  to  the  time,  place  and  manner  of 
delivery,  the  obligation  is  the  same,  unless,  indeed,  the  borrower  is 

^  Smith  V.  Leavenworth,  1  Hoot,  209 ;  Bach  v.  Owen,  5 TermB.,  409 ;  Chandler 
T.  TVindship,  6  Kaw.  R.,  310 ;  Benners  v.  Executors  of  Howard,  Tayl.  N.  C,  149. 
«  Wilmouth  V.  Patton,  2  Bibb  R.,  280. 

'  Mason  v.  Briggs,  16  Mass.  S.,  453 ;  Fanchot  v.  Leash,  5  Cow.  R.,  506. 
^  Lobdell  V.  Hopkins,  5  Cowen  R.,  516 ;  Woodcock  v.  Bennett,  1  Cow.  R.,  711. 
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bound  more  strongly  to  seek  the  lender  and  learn  his  pleasure  as  to  the 
place  where  he  will  receive  the  borrowed  articles.  The  farmer  who  has 
given  his  note,  payable  in  farm  produce,  may  deliver  the  produce  and 
pay  the  note  at  the  place  where  it  is  made.  But  one  who  contracts  to 
pay  a  given  sum  in  salt,  on  or  before  a  day  named,  must  go  to  the  resi- 
dence of  his  creditor  and  make  his  payment  there.*  So,  also,  no  doubt 
the  borrower,  who  has  promised  to  return  the  bailed  goods  within  a 
fixed  time,  must  bring  them  to  the  lender,  either  at  his  residence  or  place 
of  business,  depending  upon  the  circumstances  and  the  subject  matter  of 
the  contract.  If  he  fail  to  fulfill  the  promise,  he  is  liable  for  the  value 
of  the  property .'  The  duty  he  owes  to  the  lender  to  return  the  property, 
involves  an  obligation  as  strong  and  imperative  as  that  which  the  debt- 
or owes  to  his  creditor ;  he  must  not  wait  for  a  demand  unless  the  loan 
is  made  for  a  indefinite  time }  and  even  then,  he  must  make  the  return 
at  the  place  designated  by  the  lender.  If  he  retains  the  goods  for  a 
longer  time  than  has  been  agreed  on,  and  after  a  demand,  ho  is  liable 
for  any  loss  that  may  happen  f  because  he  is  liable  as  for  a  conversion 
of  the  property.  And,  of  course,  whenever  the  bailee  has  been  guilty  of 
a  neglect  in  the  return  which  amounts  to  an  act  of  conversion,  he  is 
liable  for  all  subsequent  losses,  even  by  accident. 

§  169.  Where  several  persons  jointly  borrow  an  article,  they  are 
bound  for  it  in  solido;*  they  enter  into  a  joint  con  tract  to  take  care  of 
and  return  it,  which  may  be  enforced  against  them  all  jointly,  because 
each  is  answerable  for  the  acts  of  the  others.  But  the  action  should  be 
brought  against  them  all,  or  against  the  survivors,  if  one  or  more  of  them 
be  dead.  An  agreement  entered  into  by  several  persons  is  presumed 
to  be  a  joint  contract,  unless  otherwise  expressed.'^ 

§  170.  A  general  loan  for  use  is  deemed  strictly  precarious ;  it  is  held 
subject  to  the  will  of  the  lender ;  he  grants  simply  the  custody  of  the 
chattels  lent,  with  the  authority  to  use  them,  and  by  implication  retains 
the  right  to  revoke  the  authority  and  reclaim  them  at  any  time.  The 
possession  in  fact  remains  with  the  lender,  so  that  under  our  old  practice 
ho  might  mamtain  the  action  of  trespass  against  a  third  person  who  had 

*  (Goodwin  V.  Holbrook,  4  Wend.  B.,  377 ;  La  Farge  v.  Rtckort,  5  Wend., 
187, 189. 

*  Barren  v.  Mosher,  8  John.  R.,  445 ;  Bryant  v.  Wardell,  2  Exchq.  R.,  479; 
Put  v.  Rowsterne,  T.  Raym.  R.,  472;  Laslimere  v.  Toi)lady,  2  Vent.,  170; 
Lacaii  v.  Trumbull,  15  Gray,  310 ;  Porter  v.  Foster,  7  Shep.,  391 ;  Ripley  v.  Dol- 
bier,  6  Id.,  382;  Hart  v.  Skinner,  10  Vt.,  138;  Spencer  v.  Pitcher,  8  Leigh,  565. 

*  Code  of  Louisana,  Art.  2370 ;  Jones  on  Bailm.,  68;  Coggs  v.  Bernard,  2  Ld. 
Raym.,  909,  910 ;  Fox  v.  Pruden,  3  Daly,  187, 190. 

«  Code  of  Louisiana,  Art.  2876.  '  1  Coweu  Ttea.,  609,  611,  Sded. 
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seized  the  property ;  which  could  be  maintained  only  where  the  plaintiff 
had  cither  the  actual  or  constructive  possession  of  the  goods.  And  he 
is  constructively  in  possession  whenever  he  has  the  immediate  right  to 
reduce  them  into  his  actual  possession.^ 

The  loan  being  subject  to  the  pleasure  of  the  lender,  it  may  be  revok- 
ed in  several  ways ;  by  a  demand  that  it  be  returned,  by  the  death  of 
the  lender,  or  by  a  sale  of  the  thing  loaned  with  notice  to  the  bailee. 
Being  given  for  an  indefinite  time,  the  permission  to  use  the  property 
may  be  withdrawn  at  will,  like  the  authority  of  an  agent,  or  like  a 
license  to  use  or  occupy  lands.' 

§  171.  The  borrower  is  not  bound  to  restore,  or  pay  damages  for  the 
goods,  where  they  are  taken  or  destroyed  by  irresistible  force,  or  by  the 
wrongful  act  of  a  third  person;  in  other  words,  he  relieves  himself  from 
liability  by  showing  such  a  loss  or  injury  to  the  property,  and  that  the 
same  occurred  without  any  negligence  or  want  of  prudence  on  his  part.' 
Ue  must  accouni;  for  his  failure  to  restore  the  goods,  and  he  can  only  do 
80  by  showing  the  manner  in  which  they  were  lost  or  injured  ]  that  is  to 
say,  he  must  answer  the  case  made  against  him  by  proof  of  his  failure  to 
return  the  goods,  by  showing  a  loss  or  injury  for  which  he  is  not  re- 
sponsible.' The  form  of  the  issue  decides  where  the  burden  of  proof 
lies  j  if  the  plaintiff  alleges  an  injury  by  the  negligence  of  the  defendant, 
he  must  support  his  allegation  by  proof,'  and  it  is  conceded  that  slight 
proof  will  be  sufficient. 

§  172.  A  loss  of  the  goods  by  theft,  will  excuse  the  borrower,  when  it 
occurs  without  any  fault  on  his  part.  The  mere  fact  of  a  loss  by  theft 
from  a  room  of  an  inn  or  while  the  goods  are  in  the  custody  of  a  carrier, 
18  considered  proof  of  negligence;^  because  ordinarily  the  carrier  and 


^  Oraer  v.  Storms,  9  Cowen  B.,  687;  Neff  ▼.  Thompson,  8  Barb.,  213, 216 ; 
Van  Sickle  v.  Van  Sickle,  8  How.  Pr.,  265. 

*  The  death  of  the  licensor  or  his  sale  and  conveyance  of  the  premises,  re- 
Yokes  his  prior  license :  Eggleston  v.  N.  Y.  &  H.  R.  R.  Co.,  35  Barb.,  162.  The 
license  is  valid  nntil  it  is  reyoked:  Selden  ▼.  Del.  &  Had.  Canal  Co.,  29  N.  Y., 
634 ;  Pratt  v.  Odgen,  34  N.  Y.,  20. 

'  Vanghan  ▼.  Menlove,  3  Bing.  K.  C,  468 ;  Soranton  v.  Baxter,  4  Sand.,  5 ; 
Cumins  v.  Wood,  44  Illinois,  416;  37  IfL  250;  Abraham  y.  Nnnn,  42  Ala.,  51 ; 
Yalo  v.  Oliver,  21  La.  Ann.  R.,  454. 

*  The  carrier's  failure  to  deliver,  easts  apon  him  the  harden  of  acooanting 
for  his  failure  ;  Borrell  v.  N.  Y.  C.  R.  R.  Co.,  45  N.  Y.,  184. 

*  Watson  Y.  Bauer,  4  Abbott's  Pr.  N.  S.,  273. 

•Gtle  v.  Libbey,36  Barb.,  70;  ^alett  v.  Swift,  43  Barb.,  230 ;  Merritt  v. 
Claghom,  5  AdoL  &,  Ellis,  N.  a,  164 ;  Clate  v.  Wiggins,  14  John.  R.,  175 ;  Gil- 
bert v.  Dale,  5  Adol.  &,  Ellis,  450;  Alden  v.  Pearson,  3  Gray,  342;  Clark  t. 
Barnwell,  12  How.,  272 ;  McDaniels  v.  Robinson,  26  Vt,  316,  340. 
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oJways  the  iiiukceper  insures  against  this  Isindof  loss;  the  rule  establish* 
ing  hi3  liability  being  framed  with  the  intention  of  holding  him  account- 
able for  losses  of  this  kind ;  ^  and  not  considered  applicable  where  the 
carrier's  contract  leaves  him  liable  simply  as  a  bailee  for  hire.'  A  refusal 
or  failure  to  give  any  account  of  the  loss  or  injury  to  the  goods,  raises  a 
presumption  against  the  bailee,  and  proof  of  that  fact  is  sufficient  in  the 
first  instance  to  hold  him  accountable  for  the  goods.' 

§  173.  The  borrower  of  a  chattel  is  not  permitted  to  set  up  title  in  him- 
self, to  justify  a  violation  of  his  promise  to  return  it ;  he  is  not  allowed 
to  dispute  the  lender's  title.  The  same  principle  applies  as  between 
landlord  and  tenant,  principal  and  agent,  and  bailor  and  bailee.*  A  sale 
of  the  property,  where  the  bailee  has  no  existing  legal  interest  in  it  as 
against  the  bailor,  changes  the  right  of  possession,  and  the  bailee  with 
notice  cannot  hold  the  property  after  the  sale.'  The  purchaser  takes 
the  place  of  the  bailor.  Where  the  bailee  falls  to  return  the  property  and 
promises  to  pay  for  it,  the  action  of  assumpsit  lies  against  him  as  in  thu 
case  of  a  sale.*  And  after  a  special  deposit  of  money  for  safe  keeping, 
an  agreement  between  the  parties  to  consider  it  a  loan,  converts  the 
bailment  into  a  debt.^ 

§  174.  Though  the  borrower  cannot  acquire  title  to  chattels  loaned  to 
him,  by  any  act  of  which  he  may  be  guilty,  he  is,  as  we  have  seen,  lia- 
ble for  their  value  whenever  he  has  exercised  acts  of  ownership  over 
them,  and  the  lender  elects  to  bring  his  action  as  for  a  conversion  of 
the  property.  The  owner  does  not  lose  his  title  without  his  consent,  by 
any  alteration  of  form  through  which  his  property  may  pass ;  ho  may 
seize  it  in  its  new  shape  so  long  as  he  can  prove  the  identity  of  the  ori- 
ginal mat'Crials,  as  leather  made  into  shoes,  cloth  into  coats,  trees 
squared  into  timber,  wood  convei-ted  into  coal,  logs  manufactured  into 


^  Scliieffolin  v.  Harvey,  6  Johu.R.,  171, 177;  Watkinsoo  v.  Lai]^hton,d  John. 
B.,  213 ;  De  BoUischllil  v.  Royal  Mail  Steam  Papket  Co.,  14  £q^.  l,;^vr  and  Eq., 
327. 
'     «  Lamb  v.  Camden  &  Amboy  R.  Sd  Tr.  Co.,  46  W.  Y.,  SJ71,  27a 

*  Bash  V.  Mjller^  13  Barb.,  431,  439 ,-  Schweria  v.  McKie,  5  Robt.  R.,  404*  419  ; 
Logan  V.  Mathews,  C  Barr,  417  ;  Cumins  v.  Wood,  44  111.,  41C ;  see  Bowman 
T.  Eaton,  24  Burb.,  528. 

*  Simpson  v.  Wrenn,  50  Illinois,  222 ;  Faltz  v.  Stevens,  54  Id.,  180 ;  Mvnrell 
T,  Houston,  G7  N.  C,  305. 

*  Hodges  V.  Hurd,  47  lU.,  363 ;  Britton  v.  Aymar,  23  La.  Ann.  R.,  63. 

'  Farlier  y.  Tiffany,  52  Illinois,  283.  Where  a  man  receives  depieoiated 
notes  and  gives  a  dne-blU  fur  them,  he  is  prima  fcuie  liable  for  them  as  a  delH, 
Rankin  v.  Craft,  1  Heiskell  R.,  71L 

^  ChUes  v.  Qarrison,  32  Mo.,  475. 
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boards,  or  black  salts  converted  into  pearlashes.^  But  if  he  elects  to 
bring  his  action  of  trover  against  any  person  who  acquires  the  custody 
if  his  goods  by  bailment  or  otherwise,  and  recovers  their  value  in  dam- 
ages, his  title  will  pass  to  the  defendant  on  payment  of  the  judgment 
entered  for  the  amount  of  the  recovery.' 

§  175.  As  gratuitous  loans  sometimes  run  on  through  a  number  of 
years,  it  is  important  to  ascertain  the  application  of  the  statute  of  limi- 
tations; and  hero  we  are  to  observe  that,  the  statute  runs  from  the  time 
when  the  afetion  accrued.  Under  a  general  loan  for  an  indefinite  time, 
it  cannot  commence  to  run  until  after  a  conversion  of  the  property  by 
the  bailee  ;^  and  under  a  loan  which  really  leaves  the  goods  in  the  hands 
of  the  borrower  subject  to  the  lender's  call,  a  demand  must  be  necessary 
before  a  right  of  action  will  accrue.*  With  reference  to  the  statute,  the 
lender's  right  is  not  unlike  that  of  a  customer,  who  deposits  his  money 
in  a  bank  subject  to  his  check  or  draft ;  and  his  right  of  action  does  not 
aocrae  until  after  he  has  drawn  for  the  money  in  the  usual  way.^  There 
bemg  no  violation  of  tibe  contract,  mere  lapse  of  time  will  not  affect 
the  lender's  title  or  right  of  property  .• 

1  Curtis  y.  Grant,  7  John.  B.,  168 ;  5  Id.,  348 ;  Babcock  v.  Gill,  10  John.  R., 
937  J  Brown  v.  Sax,  7  Co  wen,  95 ;  Baker  v.  Wheeler,  8  Wend.  R.,  505. 

^  Osterhont  v.  Bobertsi  8  Cowen,  43. 

s  Kolsey  ▼.  Griswold,  6  Barb.,  436;  Huntington  v.  Douglas,  1  Bobt.,  204; 
Bmco  V.  Tilton,  25  N.  T.,  194 ',  Roberts  v.  Bardell,  61  Barb.,  37.  See  Roberts  v. 
Sykes,  30  Barb.,  173. 

*  Payiio  V.  Gardiner,  29  N.  Y.,  146. 

'  Downcs  y.  PhcBuix  Bank,  6  Hill,  297. 

*  In  Booth  ▼.  Tetrell,  18  Ga.,  C70,  a  grataitoosloan  was  made  for  life ;  and  in 
Orser  ▼.  Storms,  9  Cowen,  687,  the  loan  ran  on  for  seventeen  years.  See  Far- 
zowY.  Bragg,  30  Ala.,  261;  McCoy  y.  Odom,  20  Ala.,  602;  Cort«lyoa  t. 
liftnsing,  2  Caines'  Cas.,  200. 
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CHAPTER  V. 


PLEDGES  OR  PAWNS— COLLATERAL  8E0XJRITIES. 

§  170.  We  come  next  in  order  to  consider  bailments,  mntually  bene* 
ficial  to  both  the  parties  to  the  contract.  A  pledge  is  something  put 
in  pawn  or  deposited  with  another  as  security  for  a  debt,  or  for  the  per- 
formance of  some  agreement ;  and  the  contract  is  confined  to  personal 
property.* 

Notes,  bonds,  stocks,  and  in  general  all  kinds  of  personal  chat- 
tels may  be  given  or  delivered  in  pledge ;  and  the  mere  delivery  of 
a  chattel  or  chose  in  action  is  sufficient.'  The  title  to  the  thing  de- 
livered in  pledge  does  not  pass,  as  it  does  in  the  case  of  a  chattel  mort- 
gage. The  delivery  is  made  as  a  security  for  the  payment  of  a  debt, 
or  for  the  performance  of  some  other  act ;  and  the  party  making  the  de- 
livery retains  a  power  of  redemption.  In  a  chattel  mortgage  the  title 
is  conveyed,  subject  to  a  condition  of  defeasance  in  case  of  payment; 
V^liile  the  title  to  goods  deposited  in  pledge  remains  in  the  person  mak- 
ing the  deposit ;  only  a  special  property  passing  to  the  pledgee.  There  is 
also  another  distinction  between  a  pledge  and  a  mortgage  of  personal 


1  Markham  ▼.  Jandon,  41  N.  Y.,  235, 241 ;  Stearns  ▼.  Marsh/ 4  Denio,  227.  A 
pledge  is  a  bailment  of  goods  by  a  debtor  to  his  creditor  to  be  kept  till  the  debt 
is  discharged.  Jones  on  Bailm.,  113.  The  fourth  sort  of  bailmenta  is  when  ijooda 
or  chattels  are  delivered  to  another  as  a  pawn,  to  be  secarity  for  money  lx>rrow- 
ed  of  him  by  the  bailor ;  and  this  is  called  in  Latin  tadiumf  and  in  English  a 
pawn  or  pledge.  Coggs  v.  Bernard,  2  Ld.  Raym.,  909,  913.  Kent  calls  it  a 
bailment  or  delivery  of  goods  by  a  debtor  to  his  creditor,  to  be  kept  till  the  debt 
is  discharged.  2  Ken  t's  Comm. ,  577,  578.  Story,  as  a  bai I ment  of  personal  prop- 
erty, as  secnrity  for  some  debt  or  engagement.  Story  on  Bailm.,  $  286.  It  is  the 
pignori  aooeptum  of  the  civil  law,  a  contract  by  which  a  debtor  gives  something 
to  his  creditor  as  a  secnrity  for  his  debt.    Code  Louisiana,  Art.  3100. 

*  McLean  y.  Walker,  10  John.  B.|  472 ;  Campbell  v.  Parker,  9  Bosw^  3S2 ; 
Lnokey  v.  Qannon,  1  Bweenyi  12. 
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ptoperty ;  a  delivery  is  essential  to  a  pledge^  whUe  a  mortgage  of  goods 
is  valid  without  a  delivery.* 

§  177.  Fledging  property  as  a  security  for  the  payment  of  a  debt,  has 
been  practiced  from  time  immemorial,  among  communities  having  no 
common  source  or  chain  of  history ;  and  therefore  nothing  can  be  gain- 
ed by  searching  for  the  origin  of  the  custom  in  the  history  of  remote 
nations.  Our  mortgage,  derived  from  the  civil  law,  accomplishes  the 
same  thing,  with  a  variation  of  remedies ',  in  a  general  sense,  it  pledges 
the  property  covered  by  it  for  the  payment  of  a  debt ;  its  name  is  sig- 
nificant 'f  it  was  termed  a  mortgage,  the  French  translation  of  the  vadium 
mortuumj  or  dead  pledge,  because  it  carries  in  itself  no  means  for  its 
redemption  derived  from  the  rents  and  profits  of  the  property,  and  be- 
cause on  a  failure  to  pay  the  debt  it  was  in  law  lost  or  dead  to  the  mort- 
gagor; and  also  so  called  in  contrast  with  the  vivtwi  vadium  or  living 
pledge,  a  grant  of  lands  under  which  the  mortgagee  took  possession  of 
the  premises  and  received  and  applied  the  rents  and  profits  upon  the 
debt,  until  the  same  was  paid ;  the  property  thus  working  out  its  own 
redemption.^ 

Equity  has  wrought  many  changes  in  the  common  law ;  and  we  are 
not  surprised  to  find  in  the  recent  act  of  Parliament  reorganizing  the 
English  courts,  a  provision  that  where  the  rules  of  equity  come  in  con- 
flict with,  they  shall  prevail  over  the  strict  rules  of  law  j  a  provision 
which  in  iBzpress  terms  continues  in  force  this  transforming  element  in 
our  laws.  Among  the  changes  wrought  through  its  agency,  that  which 
has  passed  upon  the  mortgage,  on  real  estate,  is  not  the  least  conspicuous. 
From  a  conditional  estate,  ripening  into  an  absolute  estate  on  the  failure 
of  the  grantor  to  pay  the  sum  specified  in  it  on  the  day  named,  it  has 
come  to  be  deemed  and  practically  enforced  as  a  security ;  it  does  not 
now  create  an  estate  in  the  land,  it  merely  gives  a  lien  upon  the  prop- 
erty.' 

'  Cortolyon  ▼.  Lan8ingy2Caineft'  Cases,  200 ;  an  opinion  not  delivered.  Bar- 
row V.  Baxter,  5  John.  R.,  258,  260 ;  hut  cited  and  approved  until  it  has  become 
the  highest  anthority ;  West  v.  Beach,  3  Coweu,  82  ;  Bomalne  v.  Yan  Allen,  26 
N.  Y.,  309 ;  Roberts  v.  Sykes,  30  Barb.,  173. 

'  Powell  on  Mortgages,  Chap.  I.,  and  2  Black.  Comm.,  157. 

»  Kortright  V.  Cad> ,  21  N.  Y.,  343 ;  Kellogg  v.  Smith,  26  N".  Y.,  18,  20.  The 
earlier  writere  speak  of  anything  given  as  a  security  for  a  debt  as  a  pledge. 
**  A  loan,  says  Qlanvillo,  is  sometimes  made  on  the  security  of  a  pledge,  and  the 
pledge  may  consist  of  chattels,  lands  or  rents.  Sometimes  possession  is  imme* 
dlately  given  of  the  pledge,  on  receipt  of  the  loan,  and  sometimes  it  is  not. 
Sometimes  the  thing  is  pledged  for  a  term,  and  sometimes  without.  When  a 
chattel  is  pledged  and  possession  is  given,  and  for  a  certain  term,  the  creditor 
is  bound  to  keep  the  pledge  safely,  and  not  to  use  it  to  its  detriment.    If  it  be' 
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§  178.  In  a  general  sense  the  owner  by  giving  a  mortgage  upon  his 
real  estate,  pledges  it  to  secure  the  payment  of  a  debt  or  the  fuMllment 
of  some  obligation ;  and  it  is  tlie  remedy  provided  by  law  which  fixes 
the  nature  of  the  instrument.  It  must  be  foreclosed  in  order  to  render 
it  available.^  On  the  other  hand,  by  giving  a  mortgage  upon  his  goods 
or  chattels  the  owner  transfers  them ;  the  transfer  to  be  void  on  pay- 
ment of  the  money  or  on  performance  of  the  duty  or  obligation  thereby 
secured.  There  is  no  real  difference  between  the  two  instruments^  in 
respect  to  the  terms  employed  in  them ;  there  are  formal  words  of  trans- 
fer in  each  ^  and  there  is  a  condition  embodied  in  each,  on  the  fulfill- 
ment of  which  the  instrument  is  by  its  terms  rendered  void  -j  and  these 
is  also  in  each  a  power  to  sell  the  property  and  apply  the  proceeds  to 
the  payment  of  the  debt  secured.  The  difference  between  the  two  is 
found  in  the  remedies  given  by  law;  it  is  not  found  in  the  instruments 
themselves.' 

Under  the  strict  rules  of  law,  a  mortgage  of  lands  was  held  to  convcf 
tlie  title;  and  after  a  forfeiture  the  mortgagee  was  allowed  to  recover  the 
premises  by  an  action  of  ejectment.^  By  degrees  the  right  of  rcden^ 
tion  was  established  in  courts  of  oquity ;  and  at  length  it  has  become 
settled  and  familiar  law,  that  th6  title  does  not  pass  on  the  execution  oi 
the  mortgage,  nor  on  a  failure  to  pay  the  sum  secured  on  the  day  It  be- 
comes due.*  There  most  be  either  a  sale  of  the  premises  on  notice,  un- 
der the  power  contained  in  the  mortgage,  or  a  foreclosure  by  suit.  In 
either  of  these  ways  the  title  will  pass  and  the  right  of  redemption  be 
eut  off.* 

§  179.  A  mortgage  of  goods  or  chattels  is  something  more  than  a 


agreed  that  iu  case  the  debtor  shoald  not  redeem  the  pledge  at  the  end  of  the 
term,  the  pledge  shall  remain  with  the  creditor  as  hiA  own  property,  the  agtee- 
uicnt  must  be  obserred.  But  if  there  be  no  snch  agreement,  and  there  be  a  fixed 
time  of  redemption,  and  the  debtor  make  delay  in  payment,  the  credit<ot  may 
quicken  the  redemption  by  a  writ  (of  which  he  gives  the  form),  and  which  le- 
qaires  the  debtor,  without  delay,  to  redeem  the  pledge.  On  return  of  the  writ^ 
if  the  defendant  confessed  the  pledge,  he  was  oommauded  to  redeem  in  a  reason- 
able time,  and  on  default  the  creditor  had  license  to  treat  the  pledge  as  his  own. 
But  if  the  pledge  was  made  without  any  particular  term,  the  creditor  might 
demand  his  debt  at  any  time  and  the  debt  being  discharged,  the  creditor  was 
bound  to  restore  the  pledge  without  any  deterioration.''  GlanvUle,  Lib.  10,  o.  L, 
p.  59,*  1  Beeves,  161, 162. 

^  Stewart  v.  Hntchins,  13  Wend.,  485;  affirmed,  6  Hill,  143. 

*  The  forms  now  in  ose  in  this  State  show  this  close  resemblance. 

'  Jackson  v.  Dnbois,  4  John.  B.,  316. 
,    ♦  Stoddard  v.  Hart,  23  N.  Y.,  553,  559 ;  Williams  v.  Townsend,  31  N.  T.,  41L 

'  Brown  v.  Frost,  10  Paige«  243.  One  who  is  not  notified  or  not  made  a  par- 
ty, may  redeem ;  he  is  not  affected;  Gage  v.  Brewster,  31  N.  Y.,  218 1  TutliiU 
V.  Tracy,  31 N.  Y.,  157 ;  Cheney  v.  Woodruff,  45  N.  Y.,  9a 
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earity ;  it  is  a  sale,  and  operates  as  a  transfer  of  the  legal  title  to  the 
mortgagee,  sabject  only  to  be  defeated  by  a  performance  of  the  condi- 
tion;^ and  his  title  becomes  absolute  at  law  on  the  mortgagor's  failure  to 
pay  according  to  its  terms.'  Tf  by  the  terms  of  the  mortgage  the  mort- 
gagor is  entitled  to  the  possession  until  the  day  of  payment  arrives,  he 
has  a  possessory  interest  in  the  goods  and  a  right  of  redemption ;  ^he 
propoi-ty  may  therefore  be  sold  on  an  execution  against  him,  aild  th6 
purchaser  will  acquire  his  interest  and  the  right  to  redeem.'  When  t&e 
instrument  defines  the  circumstances  under  which  the  right  of  possession 
is  to  Tcst  in  the  mortgagee,  the  inference  is  that  in  the  mean  time  thd 
possession  is  to  remain  with  the  mortgagor ;  and  in  such  cases  also  th6 
mortgagor  has  a  possessory  interest  in  the  goods,  until  default  is  made  in 
the  payment.*  And  when  the  mortgage,  besides  defining  the  circum- 
stances under  which  the  mortgagee  has  the  right  to  take  possession  of 
the  property,  contains  a  clause  authorizing  him  t'O  take  the  possession  at 
any  time  when  he  deems  himself  unsafe,  the  mortgagor's  interest  re- 
mains until  default  is  made  in  payment,  or  until  the  mortgagee  taked 
possession  in  good  faith  for  his  own  safety.'  The  purchaser  under  a  sale 
subject  to  the  mortgage,  acquires  the  exact  interest  of  the  mortgagor } 
he  does  not  become  personally  bound  to  pay  the  debt  secured  by  the 
mortgage.* 

§  180.  The  right  of  property  draws  after  ii(  the  right  of  possession ; 
and  when  there  is  no  provision  in  the  chattel  mortgage  giving  the  pos- 
session to  the  mortgagor,  the  mortgagee,  having  the  right  of  property 
until  defeated  by  the  performance  of  the  condition,  has  as  an  incident 
thereto  the  right  of  possession,  and  may  therefore  take  the  goods  into 
his  own  custody,  or  mahitain  trespass  or  trover  for  them  against  any 
one  who  takes  or  converts  them  to  his  own  use.'    The  danger  clause 

'  Butler  V.  Miller,  1  Comst.  (N.  Y.  Rep.),  493 ;  Bissell  v.  Pe^rce,  28  N.  Y., 
252 ;  fiUuart  v.  Taylor,  7  How.  Pr.,  251 ;  Coles  v.  Clark,  3  CubIi.,  399 ;  see  Bord- 
well  V.  Collie,  45  N.  Y.,  494. 

<  Bardick  v.  McYanner,  2  DeAio,  170 ;  Faller  v.  Aoker,  1  Hill,  47.') ;  Brown 
V.  Bement,  8  John.  K.,  96 ;  Ackley  v.  Finoh,  7  Cowen,  290 ;  Langdon  ▼.  Bael, 
9  Wend.,  80;  Hadsen  v.  Walter,  34  How.  Pr.,  385 ;  3s)  Bsrb.,  600. 

<  Hull  v.  Coriiley,  11  N.  Y.,  501 ;  8.  C.  17  K.  Y.,  202 ;  Goalet  v.  Aneler,  22 
N.  v.,  225. 

*  Hall  ▼.  Sampson,  35  N.  Y.,  S74. 

'  Hathaway  v.  BraymoD,  42  N.  Y.,  322. 

^  Hamil  v.  Gillespie,  48  X.  Y.,  556.  As  against  eredltOTS  tta^  mortgage  most 
b«  refiled  within  the  yesr ;  Porter  v.  Parmly,  52  N.  Y.,  185. 

'  Coles  V.  Clark,  3  Cash.,  399  ;  Shuart  v.  Taylor,  7  How.  Pr.,  251 ;  soe  Mat- 
tison  V.  Bancns,  I  N.  Y.  (I  Comst.),  295 ;  and  Butler  v.  Miller,!  N.  Y.,  496| 
Chad  wick  v.  Lamb,  23  Barb.,  518 }  13  N.  Y.,  556, 565 ;  Hall  t,  Sampson,  35  N.  Y«« 
274;  S.  C,  19  How.  Pr.,  481. 
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is  to  be  construed  by  itself;  the  mortgagee's  right  of  possession  under 
it^  does  not  accrue  until  he  takes  action  under  it ;  nevertheless  its  inser- 
tion in  the  mortgage  implies  an  understandmg  between  the  parties  that 
the  mortgagor  is  to  retain  the  property  until  the  mortgagee  deeming 
himself  unsafe  takes  the  possession.* 

§  181.  In  equity  the  mortgagor  has  a  right  to  redeem,  even  after  a 
default  has  been  made ;  ho  retains  the  right  until  it  is  cut  ofif  by  a  fore- 
closure or  sale  under  the  mortgage.'  And  he  may  enforce  this  right 
by  an  action  in  equity ;  ^  and  in  this  action  he  is  entitled  to  an  account 
of  the  rents  or  reasonable  hire  of  the  property,  with  a  view  to  ascertam 
the  true  amount  due ;  and  he  ought  to  be  accountable  for  the  reasonable 
expenses  incurred  in  the  keeping  of  the  property,  where  these  exceed  its 
rental  value.'  Asking  to  redeem  on  equitable  grounds,  he  must  do 
equity ;  and  he  should  tender  the  amoimt  due  with  interest,  including 
all  reasonable  charges,  before  he  brings  his  action.  To  avoid  the  pay- 
ment of  costs,  he  must  offer  all  that  equity  can  require  of  him  in  the 
premises.* 

The  mortgage  usually  states  the  true  amount  to  secure  which  it  is 
given  i  and  sometimes  it  is  given  to  secure  contingent  liabilities  up  to  a 
certain  amount ;  ^  in  this  case  the  mortgagor  is  entitled  to  redeem  on 
paying  the  liabilities  particularly  specified.' 

§  182.  The  mortgagee  is  not  obliged  by  law  to  take  any  action  by 
way  of  foreclosure;  he  may  take  possession  and  hold  the  property; 
after  forfeiture,  no  further  act  is  necessary  to  give  him  the  legal  title. 
Though  the  mortgage  contains  a  power  of  sale,  he  is  not  bound  to  act 
under  it ;  but  if  he  takes  and  retains  the  goods,  and  they  are  in  value 
equal  to  his  demand,  he  cannot  afterwards  maintain  an  action  for  the 
debt.' 

§  183.  Payment  of  the  debt  extmguishes  the  mortgage ;  *  made  after, 
it  is  a  waiver  of  the  forfeiture,  and  will  extinguish  the  mortgagee's 

1  Hall  V.  Sampson,  supra ;  Hoggins  v.  Fryer,  1  Lansing,  276. 

*  Charter  v.  Stevens,  3  Denio,  33 ;  12  Wend.,  61. 

*  Pratt  V.  Stiles,  17  How.  Pr.,  211,  221 ;  Hinman  v.  Jndson,  13  Barb.,  629, 
630 ;  West  v.  Crary,  47  N.  Y.,  423. 

*  Micklcs  V.  Dillaye,  17  N.  T.,  80 ;  a  suit  for  redemption  by  the  mortgagor 
of  real  estate. 

'  Brockway  v.  Wells,  1  Paige  Ch.  R.,  617 ;  Yroom  v.  Ditmas,  4  Paige  CIl, 
526,  535 ;  Archer  v.  Cole,  22  How.  Pr.,  411. 

*  Beers  v.  Waterbnry,  8  Bosw.,  396. 

^  This  is  a  clear  inference  from  the  abjudications;  Miller  ▼.  Lockwood,  32 
N.  Y.,  293, 299. 

*  Bnrdick  v.  McVanner,  2  Denio,  170;  Case  t.  Bonghtou,  11  Wend,  106; 
Stoddard  v.  Denison,  2  Sweeay,  54. 

*  Monnot  y.  Ibert,  33  Barb.,  24. 
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title.*  A  part  payment  or  a  new  security  given  to  the  mortgagee, 
docs  not  impair  his  rights  underthe  mortgage.'  A  tender  of  the  amount 
due  after  a  forfeiture,  does  not  take  from  the  mortgagee  his  legal  title ;  ^ 
and  yet  it  is  clear  that  his  acceptance  of  the  money  does  deprive  him  of 
his  title  to  the  goods.  And  where  he  sells  a  part  of  them  under  the 
power,  and  realizes  from  the  sale  sufficient  to  pay  the  debt,  his  mort- 
gage is  satisfied  and  he  has  no  title  to  or  interest  in  the  remainder :  ^  he 
has  acquired  all  that  the  instrument  was  designed  to  give  him.  On  the 
reason  of  this  rule,  he  cannot  at  any  time  safely  refuse  a  tender  of  the 
amount  duo ;  he  certainly  cannot  without  subjecting  himself  to  an  ac- 
tion in  equity  to  redeem.  Besides,  why  should  a  mortgage  of  goods  and 
chattels  be  treated  differently  from  a  mortgage  upon  real  estate  1  Only 
prudential  reasons  can  be  assigned  for  the  different  remedies  given 
under  them. 

§  184.  The  form  of  chattel  mortgage  now  in  general  use  authorizes 
the  mortgagee,  on  a  default  in  payment,  to  take  possession  of  the  prop- 
erty and  sell  it  at  public  or  private  sale,  and  apply  the  proceeds  to 
the  payment  of  the  debt.  Under  this  power  it  has  been  held  that  a  fair 
sale,  in  good  faith,  for  a  reasonable  price,  will  foreclose  the  mortgagor's 
right  to  redeem ;  and  it  cannot  be  denied  that  such  a  sale  is  within  the 
terms  of  the  authority.  In  the  case  of  a  pledge,  one  object  of  the  sale  is  to 
transfer  the  title ;  under  the  mortgage,  the  title  is  already  perfect  in  the 
mortgagee ;  and  the  object  of  the  sale  is  to  convert  the  property  into  its 
equivalent  in  money,  and  apply  it  on  the  debt.  This  being  done  in  the 
manner  agreed  upon  between  the  parties,  no  ground  is  left  for  an  action 
in  equity  to  redeem,  the  only  remedy  left  to  the  mortgagor.* 

The  sale  must  be  made  pursuant  to  the  terms  of  the  power ;  if  the 
authority  be,  to  take  and  sell  at  public  auction,  the  sale  must  be  made 
in  that  manner,  or  it  cannot  be  effectual  as  a  foreclosure :  there  must 
be  the  usual  auction  sale,  on  reasonable  notice.*  On  a  sale  in  this  man- 
ner, conducted  fairly,  the  mortgagee  may  purchase  the  property  ;^  as  he 
may  on  a  foreclosure  sale  of  real  estate. 

.     »  West  v.  Crary,  47  K.  Y.,  423;  Park  v.  Hall,  2  Pick.,  206, 210 ;  Barry  v. 
Bennett,  7  Mete,  354. 

«  Patchin  v.  Pierce,  12  Wend.,  61 ;  Miller  v.  Lockwood,  32  N.  Y.,  293. 

'  Brown  v.  Dement,  8  John.,  96. 

*  Charter  v.  Stevens,  3  Denio,  33. 

*  Chamberlaia  v.  Martin,  43  Barb.,  607,  and  cases  there  cited ;  see  Balloa  v. 
Cnnnfnghani,  60  Barb.,  425 ;  S.  C,  4  Lansing,  74 ;  and  Stoddard  r.  Denison,  2 
Bweeny,  54 ;  39  How.  Pr.,  296 ;  7  Abbott's  Pr.,  N.  S.,  309. 

*  Charter  v.  Stevens,  3  Denio,  33. 

»  Olcott  V.  Tioga  R.  R.  Co.,  40  Barb.,  179;  8.  C,  27  N.  Y.,  546. 
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§  185.  When  given  to  secure  the  payment  of  money^  the  mortgage  of 
either  real  or  personal  estate  is  but  an  accessory  or  incident  to  the 
debt ;  and  hence  a  change  in  the  form  of  the  debt  does  not  affect  its 
validity.^  An  assignment  of  the  debt  passes  the  interest  in  the  moit- 
gage.  If  by  a  special  agreement  the  mortgage  is  not  to  accompany  the 
debt  assigned,  it  is  extinguished  and  ceases  to  be  a  subsisting  security.' 
Where  a  mortgage  was  given  to  secure  a  note  payable  to  order,  and  the 
holder  indorsed  the  note  over,  and  at  the  same  time  delivered  the  mort- 
gage to  the  indorsee,  but  made  no  assignment  of  it  in  writing,  it  was 
held  that  the  transfer  of  the  note  carried  with  it  the  mortgage.  The 
debt  is  the  principal,  and  the  security  the  incident ;  and  the  assignment 
of  the  principal  draws  after  it  the  incident.^  For  the  same  reason,  the 
credit/or  my  assign  the  principal  debt  to  a  third  person,  and  give  him 
the  benefit  of  a  pledge  which  he  holds  t^  secure  the  payment  of  the 
debt.  The  pledgor  is  not  injured  by  this ;  he  retains  his  right  to  re- 
deem on  payment  of  the  amount  due  on  the  debt,  the  same  as  before  ^ 
assignment;^  and  the  assignee  acquires  precisely  the  rights  of  the 
pledgee  subject  to  the  same  obligations.^ 

§  186.  Though  formerly  much  blended  in  the  books,  there  is  noir 
a  clear  discrimination  established  between  a  chattel  mortgage  and  a 
pledge.  A  pledge  of  goods  or  chattels  is  completed  by  a  delivery  of 
them ;  it  does  not  transfer  the  title ;  it  only  gives  to  the  pledgee  a  lien 
upon  them.^  The  form  of  the  contract  is  not  controlling ;  if  there  be  a 
transfer  of  the  property,  it  is  more  than  a  pledge,  it  is  a  mortgage.^ 

There  is  no  difficulty  in  tracing  this  line  of  discrimination  between  a 
mortgage  and  a  pledge,  in  contracts  relating  to  goods  and  chattels. 
Giving  a  bill  of  sale  of  chattels,  with  the  intention  of  securing  the  pay* 
ment  of  a  debt,  or  to  be  held  as  collateral  security  for  moneys  to  become 
due,  is  to  be  treated  as  a  mortgage ;  it  is  a  transfer  of  the  property,  to 
become  void  on  payment  of  the  debt  thereby  secured.'    The  law  gives 

>  Hill  V.  Beebe ;  13  N.  Y.,  556 ;  Gregory  v.  Thomas,  20  Wend.,  17, 

'  Jackson  v.  Willanl,  4  Jobn.  E.,  41,  43 ;  Jackson  ▼.  Blodget,  5  Cowen,  202; 
Martin  v.  Mowliu,  2  Bnrr.,  979 ;  Green  v.  Hart,  1  John.  B.,  581. 

»  Pattison  v.  Hnll,  9  Cowen,  747,  754. 

♦  Chapman  v.  Brooks,  31  N.  Y.,  75,  84. 

'  Kemp  V.  Westbrook,  1  Vesey,  178;  Ratcliff  ▼.Vance, 2  Const. Bep.,  8.  C, 
239;  Brown  v,  Warren,  43  N.  H.,  430. 

^  Brownellv.  Hawkins,  4  Barb.,  494 ;  Cortelyoa  ▼.  Lansing,  2  Caines' Cas^ 
200;  Brown  v.  Be  ment,  8  John.  B.,  96;  McLean  v.  Walker,  10  John.  B., 
471, 474. 

^  Langdon  v.  Bash,  9  Wend.,  80 ;  Bnnaclengh  v.  Poolman,  3  Daly,  236. 

'  Barrow  Y.Paxton,5  John.  B.,  238;  Marsh  y.  Lawrence,  4  Cowen,  46L 
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effect  to  the  uttentioii  with  which  the  bill  of  sale  is  executed  and  deliv- 
ered ;  a  separate  written  or  verbal  defeasance  will  convert  the  bUl  of 
sale  into  a  mortgage.^  And  the  effect  of  the  transfer  will  not  be 
changed  by  a  stipulation  on  the  part  of  the  assignee,  to  prepare  the 
goods  for  market.' 

§  187.  The  difference  between  an  absolute  conveyance  and  a  mort- 
gage of  lands,  is  broad  enough  ]  and  yet  there  is  a  class  of  cases  in 
which  a  deed  is  converted  into  a  mortgage ;  e.  g.,  when  the  deed  is 
given  on  account  of  a  present  loan,  or  precedent  debt,  with  a  concur- 
rent agreement  in  writing,  or  by  parol,  for  a  redemption  at  a  future 
time  upon  payment  of  the  debt.^  The  law  looks  through  the  forms  of 
the  transaction,  and  seeks  to  carry  into  effect  the  real  intent  of  the  par* 
ties ;  and  as  a  rule,  where  the  .conveyance  is  made  on  an  application  for 
a  loan  of  money,  it  will  be  deemed  a  mortgage  in  case  the  grantee 
agrees  to  receive  back  his  money  and  interest,  or  a  larger  sum,  and  re- 
convey  the  property  within  a  specified  time  thereafter,  whatever  form 
the  writings  may  assume,  the  real  object  being  a  loan  of  money.* 
Where  the  conveyance  is  not  in  truth  made  as  a  security  for  a  loan,  an 
agreement  to  reconvey  at  a  future  time,  at  the  election  of  the  grantor, 
afibrds  no  evidence  that  the  deed  was  intended  as  a  mortgage.'  A  col- 
lateral agreement  by  the  grantor  to  repay  the  money,  tends  to  show 
tiiat  the  conveyance  was  mtended  as  a  mortgage ;  and  the  absence  of 
such  an  agreement  tends  to  prove  that  it  was  not  so  intended.' 

)  188.  A  discrin^ation  must  be  made  between  a  conditional  sale 
and  a  mortgage  of  goods  or  chattels.  A  sale  and  delivery  on  conditio^ 
that  the  purchaser  is  to  acquire  the  title  to  the  property  on  payment  of 
Ae  purchase  money,  does  not  vest  the  title  in  him  until  the  condition  is 
inlfilled.^  By  tiie  very  terms  of  the  sale,  the  seller  is  here  to  continue 
the  owner  until  the  price  is  paid,  and  the  transfer  takes  effect  on  the 
payment ;  it  is  not  a  presoit  sale^  with  a  mortgage  back  to  secure  the 


'  Brown  v.  Bement,  sapra;  Hall  v.  Tuttle,  8  V^end.,  .^5. 

•  Smith  V.  Beattio,  31  N.  Y.,  542,  544. 

•  Strong  ▼.  Stewart,  4  John.  Ch.,  167 ;  Henry  v.  Davis,  7  John.  Ch.,  40 ;  Clark 
▼.  Henry,  2  Cowen,  324 ;  Boach  v.  Cosine,  9  Wend.,  237,  231 ;  Horn  V.  Keteltaa, 
46N.T.,605. 

^  Holmes  v.  Grant,  8  Paige's  Oh.  R.,  243 ;  Robinson  v.  Cropsey,  6  Paige's  Ch., 
480. 

•  Glover  r.  Payn,  10  Wend.,  518. 

<  Conway's  Ezrs.  r.  Alexander,  7  Cranch,  218 ;  Flagg  v.  Mann,  4  Pick.,^e7. 
'  Herring  r.  Hoppock,  15  If .  Y.,  409 ;  Ballard  v.  Bnrgett,  40  K.  Y.,  814;  8aiw 
gent  v.  Metcalf,  5  Gray,  606;  Hart  v.  Carpenter,  24  Conn.,  427. 
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purohase  money  ^— a  form  of  contract  which  includes  first  a  sale, 
and  second  an  agreement  in  the  nature  of  a  chattel  mortgage  for  the 
price  to  be  paid.'  The  collateral  agreement  here  does  not  prevent  the 
transfer  of  the  title ;  and  though  infonnal|  it  is  to  be  treated  and 
must  be  filed  as  a  chattel  mortgage.' 

C0NTKA.CT. 

I.  Capacity  to  make. 
II.  night  or  power  to  create  a  pledge. 
III.  Subject  of  pledge. 
rV.  Mode  of  making  a  pledge. 
y.  Relation  of  pledge  to  the  original  contract. 
VI.  Pledgee's  duty  in  preserving. 

YII.  What  Property  in  the  Pledgor  and  Pledgee;  and  vesDitang 
Bights  and  Duties. 
Till.  Sale  or  foreclosure. 
IX.  Bestitution. 
X.  Bemedies. 

§  189.  I.  Capacity  io  Make.  The  general  rule  that  the  deeds  and 
contracts  of  an  infant  are  not  void,  but  only  voidable,  supplemented 
by  the  rule  that  the  defence  of  infancy  is  a  personal  privilege,  renders 
it  quite  plain  that  an  infant  may  be  a  party  to  a  contract  of  pledge.^ 
If  he  delivers  goods  or  chattels  in  pledge,  to  secure  the  payment  of 
his  debt,  the  pledge  must  remain  valid  imtil  he  repudiates  the  transaction. 
Would  a  sale  of  the  chattels  by  him  operate  as  a  disaffirmance  of  the 
contract  of  pledge  t  It  would  not  of  itself,  because  the  sale  is  not  incon- 
sistent with  the  pledge :  it  does  not  repudiate  the  pledge.'  Moreover, 
if  the  chattels  were  delivered  in  pledge  at  the  time  his  debt  was  con- 
tracted, it  would  be  necessary  for  him  to  rescind  the  whole  transaction, 
and  restore  the  consideration  received  by  him  when  he  incurred  the  debt 
The  debt  having  been  incurred  for  property  still  in  his  possession,  he 

>  Brewster  v.  Baker,  20  Barb.,  364 ;  Grant  v.  Skinner,  21  Ba«b.,  581 ;  Stxong 
T.  Taylor,  2  Hill,  326 ;  Barrett  v.  Pritchard,  2  Piok.,  512 ;  Herring  v.  WiUard,  8 
Sandf.,  418. 

*  DanniDg  v.  Steams,  9  Barb.,  630 ;  McGomber  v.  Parker,  14  Pick.,  497. 
'  Thompson  v.  Blancbard,  4  Comst.,  4  N.  Y.,  303. 

*  Slocnm  V.  Hooker,  13  Barb.,  536.  This  case  involves  both  of  the  roles  re- 
ferred to;  see  also  Blake  v.  Supervisors  of  L.  Co.,  61  Barb.,  149. 

'  Palmer  v.  Miller,  25  Barb.,  399 ;  the  case  of  a  deed  of  promises  covered  by 
a  mortgage  made  by  the  iufuit. 
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cannot  both  keep  the  property  and  take  back  that  which  he  has  deliv- 
ered  as  security  for  its  payment.^ 

The  pledge  takes  effect  by  delivery  of  his  hand  like  a  sale  and  deliv- 
ery^ and  hence  a  rescision  will  not  be  implied  from  a  doubtful  act  j^  nor 
can  it  be  so  readily  made,  as  it  can  where  he  gives  a  mortgage  but  does 
not  deliver  the  chattels  covered  by  it  j  a  subsequent  absolute  sale 
and  delivery  of  the  chattels,  disaffirms  the  contract  evidenced  by  the 
mortgage.' 

§  190.  The  legal  incapacity  of  a  married  woman  under  the  common 
law  to  contract,  was  not  based  upon  the  theory  of  personal  incapacity  to 
transact  business ;  she  was  always  allowed  to  act  as  his  agent,  with 
authority.*  And  her  act,  with  her  husband's  authority,  binds  him  j  he 
cannot  recall  it  after  it  has  been  executed.^  Her  act  binds  him  on  the 
theory  of  agency,  and  not  on  the  ground  of  the  marital  relation  subsist- 
ing between  them.* 

Under  our  recent  remedial  statutes  a  married  woman  may  now  take 
and  acquire  a  separate  property,  and  enjoy  and  transfer  the  same  as 
freely  as  an  unmarried  woman  j  and  she  may  carry  on  any  business  on 
her  separate  account.  Entering  upon  a  business,  she  acts  for  herself; 
she  is  treated  as  &/efne  sole  J  And  as  she  may  make  all  manner  of  con- 
tracts relating  to  the  business,  she  can  undoubtedly  bind  herself  by  a 
pledge  or  mortgage  of  goods,  to  secure  the  payment  of  debts  i^icurred  by 
her,  in  the  line  of  the  business.*  As  she  may  charge  her  separate  prop- 
erty as  surety  for  the  debt  of  her  husband,  there  is  no  reason  why  she 
may  not  directly  pledge  her  goods  or  chattels  for  his  debt.*  Under  the 
first  statute,  a  married  woman  was  empowered  to  take  and  hold  property 
to  her  sole  and  separate  use,  and  convey  the  same ;  she  was  not  in  terms 
authorized  to  bind  herself  by  contract ;  and  though  her  separate  prop- 
erty was  a  legal  estate,  her  engagements  in  reference  to  it  were  neces- 
sarily enforced  on  principles  of  equity.^*    Under  the  more  recent  statute, 

>  Bartholomew  v.  Fennimore,  17  Barb.,  438 ;  Kitchen  y.  Lee,  11  Page's  Ch., 
107 ;  Gray  v.  Lessington,  2  Bosw.,  257 ;  33  Codd.,  201. 
'  Merchants,  Fire  Ins.  Co.  v.  Grant,  2  £dw.  Ch.,  544. 
»  Chapin  v.  Shafer,  49  N.  Y.,  407. 

*  Goodwin  v.  Kelly,  42  Barb.,  194. 

*  Griffeu  V.  Banks,  37  N.  Y.,  621,  624 ;  Edgerton  v.  Thomas,  5  Seld.,  9  N.  Y.,  40 
«  Kowing  V.  Manly,  49  N.  Y.,  192, 

^  Lindner  v.  Sohler,  51  Barb.  322;  Peak  v.  Lemon,  1  Lansing,  295 ;  see  An- 
derson  v.  Mather,  44  N.  Y.,  249. 

*  Taluion  v.  Hawxhnrst,  4  Dner,  221. 

*  Corn  Exchange  Ins.  Co.  t.  Babcock,  42  K.  Y.,  613. 

»»  Hanptman  v.  Catlin,  20  N.  Y.,  247 ;  Yale  T.Dederer,18  N.  Y.,  265  ;  22  X.  Y., 
4&0 ;  BalUn  ▼.  Dillaye,  37  N.  Y.,  85;  see  the  statute  of  1848  as  amended  in  1840. 
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she  may  also  acquire  property  from  her  earnings  or  business,  and  may 
make  sales  and  transfers  of  the  same^  and  may  carry  on  any  business  on 
her  separate  account  j  and  is  liable  on  her  contracts  in  the  business,  and 
for  the  manner  in  which  she  transacts  her  business,  like  an  unmarried 
woman.* 

§  191.  II.  Ei^ht  to  make  a  Pledge.  It  is  of  course  necessary  that  the 
person  making  a  pledge  of  goods  as  security  for  a  debt,  should  own  Ihem, 
or  at  least  have  the  authority  to  deposit  them  in  pledge.  The  contract 
passes  a  c?rtain  interest  or  special  property  in  the  goods)  to  the  pledgee ; 
and  the  pledgor  impliedly  stipulates  that  he  possesses  the  right  which 
he  assumes  to  transfer.'  To  the  extent  of  that  right  or  interest,  he  in 
fact  warrants  the  title  as  much  as  does  the  vendor  on  an  absolute  sale;' 
especially  where  the  debt  is  contracted  at  the  time  the  pledge  is  deliver- 
ed. If  he  undertake  to  pledge  property  that  belongs  to  another,  without 
his  consent,  he  cannot  afterwards,  so  long  as  the  owner  does  not  inter- 
vene, claim  to  have  it  restored  until  his  debt  is  discharged.*  So,  too, 
though  he  is  not  the  owner  at  the  time  the  pledge  is  made,  if  he  subse- 
quently acquire  the  property,  by  what  title  soever,  his  ownership  will  be 
deemed  to  relate  back  to  the  time  of  the.  contract,  and  the  pledge  will 
stand  good.*'  Though  the  right  of  the  true  owner  is  not  affected  by  a 
pledge  made  without  his  consent,  the  party  making  the  pledge  will  not 
be  permitted  to  assert  his  own  want  of  title.'  The  civil  and  common 
law  agree  that  an  implied  warranty  is  annexed  to  every  sale  of  per- 
sonal chattels,  in  respect  to  the  title  of  the  vendor ;  and  the  reason  of 
thq  rule  applies  to  the  case  where  there  is  a  transfer  of  goods  in  pledge, 
on  the  creation  of  a  debt.'' 

§  192.  As  no  one  can  convey  the  title  to  another  man's  property  with- 
out his  consent,  so  it  is  quite  clear,  that  as  a  rule  he  cannot  pledge  it  or 
encumber  it  without  some  authority.'  E.  g.y  a  partner  cannot  pledge 
securities  or  goods  belonging  to  the  firm  to  secure  the  payment  of  money 
advanced  to  him  as  an  individual.^    And  a  trustee  cannot  pledge  stocks 

»  Anderson  v,  Mathor,  44  N.  Y.,  249  j  Bow©  v.  Smith,  45  N.  Y.,  230 ;  Faii^ 
baoka  v.  Motheraell,  60  Barb.,  408 ;  Warner  v.  Warreu,  46  N.  Y.,  228. 

«  Maira  v.  Taylor,  40  Penn.  St.,  466. 

»  Burt  V.  Dewey,  40  N.  Y.,  233 ;  Re w  v.  Barber,  3  Cowen,  272,  280 ;  Defreeze 
Y^  Tmmper,  1  John.  B.,  274. 

*  He  is  estopped  from  setting  up  a  title  to  the  good»  sabsequently  ac^^aind : 
Golilfitein  v.  Hart,  30  Gala.,  372. 

<  Code  of  Louisiana,  Arts.  3109  to  3114. 

•  Jarvis  v.  Rogers,  13  Mass.  R.,  105 ;  Daell  v.  Cndlipp,  1  Hilt.,  166. 

T  Defreeze  v.  Trumpet,  supra ;  2  Bl.  Comm.,  471 ;  Burt  v.  Dewey,  jupxa; 
Kairs  v.  Taylor,  40  Peun.  St.,  466. 

•  Swett  V.  Brown,  6  Pick.,  178, 

*  ExparU  McEenna^  <»  re  Mortimer,  7  Jur.  K.  S.,  588 ;  27  How.  Pt.,  16L 
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l^eld  by  him  in  that  capacity^  to  secure  the  payment  of  his  individual 
debt ;  the  act  is  unlawful,  and  the  transfer  of  the  scrip  standing  in  his 
name  as  trustee,  carries  with  it  notice  of  his  want  of  authority.*  The 
rule  must  be  different  where  the  owner  permits  his  stocks  to  be  trans- 
ferred to  another  and  held  by  him  as  the  apparent  owner,  under  a  secret 
trust;  because  in  this  case  the  owner  enables  the  trustee  to  appear  with 
the  title  standing  in  his  name,  and  to  sell  the  stock  as  his  own.  And 
after  he  thus  sells  the  stock  or  pledges  it  for  an  advance  of  money,  the 
honest  purchaser  or  pledgee  is  protected,  while  the  party  who  takes  the 
stock  in  pledge  or  purchases  it  in  bad  faith,  or  with  knowledge  of  the 
facts,  takes  subject  to  the  owner's  title.'  The  same  rule  applies  where 
an  agent  to  sell,  is  entrusted  with  the  title ;  he  has  the  power  to  sell  in 
violation  of  his  instructions.^  And  since  a  sale  or  transfer  of  stock  is 
usually  made  on  the  faith  of  the  apparent  title,  the  owner  rather  than 
an  innocent  purchaser  or  pledgee  for  present  advances,  should  bear  the 
<^nsequences  of  the  agent's  bad  faith.  Certainly  we  find  few  cases  in 
our  reports  where,  under  these  circumstances,  the  owner  ventures  to 
prosecute  his  title  as  against  such  purchasers ;  and  many  cases  where  he 
pursues  his  remedy  against  his  defaulting  agent.' 

§  193.  In  the  transfer  of  choses  in  action  or  securities,  not  negotiable, 
the  rule  is  that  the  purchaser  or  assignee  takes  them  subject  to  all  de- 
fences, legal  and  equitable,  existing  in  favor  of  the  original  debtor  or 
any  prior  party ;  in  other  words,  the  assignee  takes  the  exact  interest 
of  his  assignor; '  and  a  second  assignee  succeeds  to  all  the  rights  and  be- 
comes subject  to  all  the  disabilities  of  his  assignor,  to  all  the  defences 
existing  against  him.*  This  being  the  general  rule  applicable  to  choses 
in  action,  that  class  of  cases  will  hardly  be  much  extended,  in  which  the 
pledgee  or  purchaser  is  held  to  acquire  the  title  discharged  of  a  secret 
tinist :  a  class  which  stand  upon  the  well  established  principle,  that  in- 
nocent purchasers  for  value  from  an  apparent  owner,  clothed  with  the 
legal  title,  are  to  be  protected.    Sales  and  pledges  of  goods  by  factors 


*   1  Shaw  V.  Spencer,  100  Mass.,  382,  389. 

«  Crocker  v.  Crocker,  31  N.  Y.,  507 ;  28  How.  Pr.,  583  »;  17  How.  Pr.,  504  ; 
■ee  Anderson  t.  Nicholas,  28  N.  Y.,  600 }  and  Calais  Steamboat  Co.  v.  Van  Pelt, 
2*Black.,  372. 

'  Parsons  v.  Martin,  11  Gray  (Mass.),  Ill ;  as  was  done  in  Clark  v.  Meigs, 
10  Bosw.,  337. 

*  Markbam  v.  Jaudon,  41 N.  Y.,  235 ;  Baker  r.  Drake,  53  N.  T.,  211* 

'  Bosh  V.  Lathrop,  22  N.  Y.,  535.  Latent  equities  t  See  Beeves  v.  Kimball, 
40  K.  Y.,  299. 

6  Mason  v.  Lord,  40  N.  Y.,  476,  487, 
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entrusted  with  documentary  evidences  of  title,  are  thus  protected;^  and 
for  a  similar  reason,  a  transfer  or  pledge  of  stocks,  made  by  an  agent 
entrusted  with  the  title,  for  money  advanced  upon  thorn,  is  upheld  in 
favor  of  a  party  thus  induced  to  act  upon  the  written  evidence  of  title.' 
It  is  but  Just  that  the  negligent  or  careless  owner  should  be  left  to  his 
remedy  against  his  unfaithful  agent.^  Third  parties  acting  on  the  indicia 
of  title  furnished  by  the  true  owner,  should  not  be  deprived  of  securities 
80  taken  in  good  faith. 

§  194.  The  general  principle  is  that  the  person  making  a  pledge  can 
convey  to  the  pledgee  no  greater  interest  in  the  thing  pledged  than  he 
himself  possesses.  The  exceptions  to  this  rule  only  serve  to  make  it 
plain.  E.  g,j  at  common  law  a  factor  may  deliver  the  goods  entrusted 
to  him,  to  a  third  person  as  his  agent,  with  notice  of  and  in  order  to  pre- 
serve his  lien  ]  this  being  a  continuance  of  the  factor's  possession.^  But 
the  factor  cannot  by  the  role  of  the  common  law  pledge  the  goods  of  his 
principal,  even  to  the  extent  of  his  lien  \  ^  he  cannot  transfer  them  to  a 
third  person  so  as  to  create  a  privity  between  him  and  the  owner.°  Un- 
der the  law  as  now  modified  by  statute,  the  factor  having  the  title  vested 
in  him,  may  pledge  the  goods  for  advances  made  in  good  faith,  on  the 
strength  of  the  written  or  documentary  evidence  of  title.^  Under  such 
circumstances  the  factor  is  deemed  the  true  owner,  and  his  pledge  of  the 
goods  for  advances  is  held  valid  in  favor  of  the  party  making  a  loan  on 
the  goods,  and  taking  them  in  possession  as  a  security  :^  that  is  to  say^ 
the  factor  is  deemed  the  true  owner  where  he  has  written  evidence  of 
the  title,  and  the  purchaser  or  pledgee  deals  with  him  in  the  honest  be- 
lief that  he  is  the  true  owner.' 

§  195.  The  statute  specifies  the  circumstances  under  which  the  ap- 
parent owner  is  to  be  deemed  the  true  owner.    1.  The  party  in  whose 


^  Edwards  on  Factors  and  Broken,  $$  45  to  57. 

<  McNeil  V.  The  Tenth  National  Bank,  46  N.  Y.,  325 ;  S.  C,  55  Barb.,  59. 
'  Stenton  t.  Jerome,  54  N.  Y.,  460. 

^  Urquhart  v.  Mclver,  4  John.  R.,  103  ;  Warner  v.  Martin,  UL  How.  U.  &, 
309;  Lanssat  v.  Lippincott,  6  Serg.  dt  Bawie,  386. 

*  Rodrignee  v.  Hefferman,  5  John.  Ch.,  417, 429. 

<  Sally  y.  Rathbone,  2  Maulo  6l  Selw.,  298 ;  Moffatt  v.  Wood,  Selden's  Not^a, 
Noe.  5, 14 ;  Kennedy  v.  Strong,  14  John.  R.,  128  ]  Buckley  v.  Packard,  20  John. 
R.,  422 ;  Waither  y.  Wetmore,  1  £.  D.  Smith,  722-25;  Benito  y.  Moeqnera,  2 
Bosw.,  401,  427 ;  this  case  oyerruled  on  another  point  in  Cartwtight  y.  Wilmer- 
ding,  24  N.  Y.,  521. 

^  Cartwright  y.  WUmerding,  supra. 

*  Pegram  y.  Carson,  10  Bosw.,  505. 

*  Stevena  y.  Wilson,  3  Denio,  472 ;  6  Hill,  51S. 
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name  any  merchandise  is  shipped  with  the  ownef  s  consents  2.  The 
consignee  having  the  bill  of  lading  making  the  goods  deliverable  to  him 
or  to  his  order.^  3.  The  party  holding  the  custom-house  permit,  indi- 
cating ownership,  and  authorizing  a  landing  of  the  goods  from  the  im- 
porting ship.'  4.  The  party  holding  the  warehouseman's  receipt,  an 
evidence  of  title,  which  may  be  transferred  by  its  delivery  with  an  order 
thereon  for  tiie  goods,  and  with  an  authority  to  make  the  withdrawal 
entry  at  the  custom-house.*  The  object  of  the  statute  is  to  protect  per- 
sons dealing  in  good  faith  with  apparent  owners,  and  it  specifies  these 
several  evidences  of  title  as  documents  on  which  it  shall  bo  safe  to  act ; 
acting  on  which  in  good  faith,  the  purchaser  or  pledgee  is  protected.^ 
Mere  possession  by  a  factor  does  not  give  him  the  power  to  pledge  or 
sell  his  principal's  goods.^  Possession  for  the  purpose  of  sale,  enables 
him  to  dispose  of  the  goods,  and  will  usually  enable  him  to  pledge  them 
for  advances.^  It  will  certainly  enable  him  to  store  the  goods  and  take 
a  receipt  for  them,  and  thereon  procure  advances. 

§  190.  We  have  still  another  exception  to  the  general  rule,  growing 
out  of  the  peculiar  qualities  of  commercial  or  negotiable  paper.  A  note 
payable  to  bearer,  or  to  order  and  indorsed  by  the  payee  in  blank,  so 
that  it  is  transferable  by  delivery,  may  be  transferred  or  pledged  for 
present  advances,  at  any  time  before  it  is  due,  by  a  party  having  merely 
the  custody  of  the  note.  The  same  is  true  of  a  draft  or  bill  of  exchange. 
The  pledgee  or  transferee  taking  the  same  for  value,  acquires  the  title 
and  may  recover  on  the  instrument.^ 

The  pledgee  is  protected  under  the  same  circumstances  and  on  the 
same  principle,  as  a  purchaser  of  the  paper.*  Where  the  instrument  is 
fraudulently  diverted  from  the  purpose  for  which  it  was  made,  or  deliv- 
ered in  fraud  of  the  owner  as  a  collateral  security,  the  transferee  will' 
only  acquire  the  title  and  the  right  to  recover  on  the  paper  where  he 
parts  with  value  when  he  takes  it.^    He  is  to  be  protected  as  an  honest 

>  Edwards  on  Faotors  and  Broken,  H  37-44. 
<  Idem,  $$  45-63. 

*  Idem,  $  54. 

*  Idem,  (  55. 

«  Dows  T.  Greene,  24  N.  Y.,  638 ;  2  Dosw.,  402,  429 ;  Allen  v.  WiUiams,  12 
Pick.,  297 ;  Mottram  v.  Heyer,  5  Denio,  629 ;  Waldron  v.  Bomaine,22  N.  Y.,  368L 
^  Nickerson  v.  Darrow,  5  Allen  (Mass.),  419 ;  Cook  v.  Adams,  1  Bosw.,  497. 
^  Pegram  v.  Carson,  10  Bosw.,  505. 

*  Bank  of  Chenango  v.  Hyde,  4  Cowen,  567;  Coddingtonv.  Bay,  20  John.  R., 
637. 

9  Bank  of  K.  Y.  v.  Vanderhoist,  32  N.  Y.,  553,  557 ;  Brookman  v.  Metoalf;  33 
N  Y.,  601. 

10  Coddington  v.  Bay,  snpra;  Stalker  y.  McDonald,  6  Hill,  93. 

10 
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holder  for  value ;  that  is,  where  he  has  advanced  money  on  the 
strength  of  it,  or  inourred  some  obligation;  or  sorrenderedsome  security, 
or  entered  into  some  new  agreement  giving  time,  as  a  consideration 
for  the  paper.^  Some  of  the  States  go  farther  and  permit  the  pledgee  to 
hold  negotiable  paper,  railroad  bonds  payable  to  bearer,  received  in 
good  fiaith  on  a  pre-existing  debt  ^— an  extension  of  favor  to  this  species 
of  security  beyond  what  equity  seems  to  call  for. 

§  197.  The  favor  shown  to  negotiable  paper  is  of  long  standing ;  it 
is  actually  treated  as  a  species  of  currency.  Chief  Justice  Eyre  :  '^  For 
the  purpose  of  rendering  bills  of  exchange  negotiable,  the  right  of  prop- 
erty in  them  passes  with  the  bills.  Every  holder  with  the  bills  takes  the 
property,  and  his  title  is  stamped  on  the  bills  themselves.  The  property 
and  the  possession  are  inseparable.  This  was  necessary  to  render  them 
BCgOtiable ;  and  in  this  respect  they  differ  essentially  from  goods,  of  which 
the  property  and  possession  may  be  in  different  persons.  The  property 
passing  with  the  possession,  it  is  admitted  that  a  banker;  who  receives 
indorsed  bills  from  his  customer,  to  be  got  when  due  and  carried  to  his 
account,  may  discount  or  sell  them ;  why  may  he  not  pledge  them  ? 
Sither  is  a  breach  of  confidence  reposed  in  him,  and  ho  may  sell,  because 
the  property  has  been  entrusted  to  him }  and  he  may  pledge  for  the  same 
neason ;  for  he  who  has  the  property  has  a  disposing  power,  and  the  law 
has  not  limited  it  to  be  used  in  any  particular  manner."  ^  The  justice 
was  speaking  of  a  pledge  made  for  present  advances;  and  it  is  still  quite 
clear  that  the  pledgee  receiving  bills  or  notes  in  pledge  at  the  time  the 
debt  is  contracted,  may  retain  them  as  a  collateral  security ;  he  is  to  be 
pdrotectod  as  much  as  a  purchaser  for  value.^ 

§  108.  One  who  has  an  interest  in  goods  for  life  or  for  years,  has  a 
present  right  of  property  in  them,  and  may  pledge  them,  but  only  to  the 

^  Edwards  oq  Bills  and  Notes,  319-324, 63^-691;  1  PtotaoDBOQ  Bills  and 

Kotes,  218-228. 

•  Colver  V.  Benedict,  13  Gray  (Mass.),  7. 
>  CoUius  v.  Martin,  1  Bos.  ^k,  Pull.,  648. 

*  Park  Bank  v.  Watson,  42  N.  Y.,  490 ;  Miller  v.  Race,  1  Barr.  R.,  452;  Grant 
v.  Vangban,  3  Burr.  B.,  1526 ;  Peacock  v.  Rhodes,  Doug.  R.,  633 ;  Lawson  t. 
Weston,  4.  Esp.  K.  P.  R.,  50.  A  surrender  of  secttritics  ia  a  portiog  with  ralue, 
and  enables  tbc*  i^edgee  to  hold  the  paper.  Chrysler  v.  Reuots,  43  N.  Y.  209 ; 
Pratt  V.  Coman,  37  N.  Y.,  440.  Merely  taking  the  pat>cr  ns  a  pledge  on  a  prior 
debt,  does  not  enable  the  pledgee  to  hold  and  recover  on  the  paper.  Lawrence 
T.  Clark,  30  N.  Y.,  128.  The  party  taking  must  act  upon  the  security  taken  io 
pledge,  iu  order  to  hold  as  pledgee  for  value.  Taft  v.  Chapman,  50  K.  Y.,  445 ; 
and  he  must  take  without  notice,  that  is,  iu  good  faith  and  for  value :  Porter 
T.  Parks,  49  N.  Y.,  564 ;  and  the  original  debt  must  be  legal :  Richardson  v. 
Crandal1,48N.Y.,348. 
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^rt«ntof  his  interest.^  Having  possession  of  the  goods,  \rith  a  mere  lien 
upon  them,  sndh  as  the  pledgee  himself  plosseses,  he  cannot  rightfully  sell 
them  or  again  pledge  them,  separate  from  the  debt  on  which  he  holds 
them  as  cdlateral  security.  He  cannot  divorce  the  pledge  from  tho 
debt,  which  it  is  given  to  secure ;  but  he  may  transfer  the  debt  and  give 
to  the  assignee  the  benefit  of  the  pledge,  the  security  for  its  payment.* 
By  selling  or  transferring  the  things  pledged  separate  ftr>m  the  debt,  un- 
less the  sale  is  made  in  due  form  by  way  of  foreclosure,  the  pledgee  ren- 
ders himself  liable  for  a  conversion.^  He  departs  from  his  contract ;  he 
puts  it  out  of  his  power  to  restore  the  pledge  on  payment  of  his  debt — a 
thing  which  he  cannot  do  with  impunity.  He  has  the  power  to  separate 
the  pledge  from  the  debt,  and  it  has  been  held  that  he  has  an  interest  ca- 
pable of  salo;^  on  the  analogy  claimed  to  exist  between  his  interest  and 
that  of  a  mortgagor  of  goods  still  in  possession.  But  there  is  this  differ- 
ence between  the  two  interests ;  the  mortgagor  sells,  on  a  condition  j  and  the 
pledgor  does  not  sell  at  all;  the  mortgagor  retains  the  possession  by  the 
terms  of  the  instrument,  until  a  default  is  made  in  the  payment ;  and  the 
pledgee  as  against  his  debtor  has  but  a  mere  lien  upou  the  goods,  a  right 
to  detain  them  till  his  debt  is  paid,  with  a  final  right  to  foreclose  the  lien ; 
his  interest  in  the  goods  is  collateral  to,  and  dependent  upon  the  debt. 
A  sale  or  transfer  of  the  debt  will  ordinarily  draw  after  it  a  collateral 
security  ;*  but  will  a  sale  of  the  collateral  draw  after  it  the  debt,  espe^ 
dally  where  the  debt  largely  exceeds  the  value  of  the  things  pledged  ?• 
§  190.  A  mere  equity  of  redemption  under  a  chattel  mortgage  cannot 
be  attached  or  sold  under  an  execution.^  And  as  a  lien  is  not  the  sub- 
ject of  a  sale,"  the  pledgee  of  goods  cannot  separate  them  from  th«  debt 

»  Howe  T,  Parker,  2  T.  R.,  376. 

«  Chapman  ▼.  Brooks,  31  N.  Y.,  75;  Lewis  v.  Mott,  36  N,  Y.,  395,  401. 

»  gteamfi  v.  Marsh,  4  Denio,  227,  232;  Felt  v.  Hege,  23  How.  Pr.,  359,  368. 
The  Itwt  paragraph  in  the  opinion,  badly  printed ;  see  also  Stenton  v.  Jerome, 
54  N.  Y.,  480. 

•  BnllaTdv.  Biilin]prB,2  Verm.,  309;  Saiil  v.  KTUger,0H6w.  Pr.,  5^,  571; 
and  see  WW  taker  t.  Snmner,  20  Pick.,  399,  where  tbe  debt  was  sold  withont 
the  phidgc.  *  In  Weaver  t.  Danby,  4*3  Barb.  41 1,  a  manufacturer  of  timber  fur- 
nished with  fVmds  to  purchase,  and  entitled  to  receive  so  much  a  foot  on  de- 
livery, was  hcM  to  have  an  interest  in  the  lumber  liable  to  sale  on  execution. 
The  purchaser  under  a  contract  for  real  estate  has  no  such  interest.  Griffin  r. 
Bpencer,  6  Hill,  525;  5  Solden,  45;  and  see  Herring  v.  Hoppock,  15  N.  Y.,  409. 

•  Merritt  v.  Bartholick,  36  N.  Y.,  44. 

•  Ante,  Jia'. 

^  Badlam  t.  Tucker,  1  Pick.,  399  j  Champliu  v.  Johnson,  39  Barb.,  606. 
The  interest  of  the  mortgagor,  the  conditions  of  the  mortgage  being  unbro- 
ken, may  be  sold ;  Ha  mil  t.  Gillespie,  48  K.  Y.,  556. 

•  McCombio  v.  Dayie^;  7  Eaftt,  5 ;  Daabigny  r.  Dnval,  6  T.  B^  COL 
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and  sell  his  interest  in  thorn,  without  losing  his  security ;  and  as  he  can- 
not safely  sell  his  interest,  it  is  difScult  to  find  a  sound  reason  for  a 
practice  allowing  a  sale  of  his  interest  on  an  execution  against  him.  The 
better  practice  would  be,  it  seems,  to  reach  his  interest  in  the  debt  by 
proceedings  supplementary  to  the  execution,  as  you  reach  any  other 
mere  chose  in  action,  treating  the  things  held  in  pledge  as  they  are,  a 
mere  incident  to  the  dobt.^ 

Without  having  the  rightful  power  to  sell  or  to  again  pledge  the  goods 
held  as  a  security  separate  from  the  debt  secured,  the  pledgee  may  pass 
them  over  to  another  party  to  be  held  for  his  benefit  f  or  he  may  trans- 
fer them  with  the  debt  as  a  security  for  his  own  liability ;  but  may  not 
make  any  disposition  of  the  pledge  that  will  defeat  or  impair  the  origin- 
al pledgor's  right  to  take  back  his  goods  on  payment  of  his  debt.^  He 
cannot  sell  or  pledge  them  as  his  own  property,  without  losing  his  secu- 
rity.* 

§  200.  An  actual  delivery  or  somethmg  equivalent  is  essential  to  com- 
plete the  contract  of  pledge :  hence  while  a  strict  technical  pledge  can- 
not be  made  of  goods  yet  to  be  manufactured,  an  agreement  hypotheca- 
ting them  as  a  security,  will  take  effect  as  a  pledge,  as  fast  as  they  are 
made.^  Like  an  assignment  of  moneys  to  be  earned  or  of  demands  that 
are  yet  to  come  into  existence,  the  transfer  takes  effect  upon  them  as 
they  come  into  being.*  Though  there  cannot  be  a  present  grant  of  an 
interest  which  may  or  may  not  accrue,  there  may  be  a  pledge  or  an  as- 
signment made  of  any  interest  in  personal  property.^  And  it  seems  that 
even  the  naked  possibility  or  expectancy  of  an  heir  to  his  father's  estate 
may  be  secured  to  a  transferee  by  an  executory  contract,  made  in  good 
faith,  and  for  a  valuable  consideration ;  and  that  the  agreement  will  be 
enforced  in  equity.*    Though  liable  to  be  defeated,  it  is  capable  of  being 

^  Ingalls  y.  Lord,  1  Cowen;240 ;  Ransom  v.  Miner,  3  Sandfl,  692 ;  Haabroaok 
v.  Bouton,  60  Barb.  413 ;  41  How.  Pr.,  208. 

<  This  is  often  done :  White  v.  Piatt,  5  Denio,  289 ;  Hays  v.  Riddle,  1  Sandt, 
248;  Hntton  v.  Amett,  51  III.,  198 ;  Nash  v.  Mosher,  19  Wend.,  431. 

*  Lewis  T.  Mott,  3G  N.  Y.,  395 ;  Chapman  v.  Brooks,  31  N.  Y.,  75 ;  Janris  t. 
Rogers,  15  Mass.,  389, 408 ;  Maun  v.  Shiffner,  2  East,  533 ;  McCombie  y.  Davies, 
7  East,  6  ;  Moses  y.  Conham,  Owen,  123 ;  Haskins  y.  Kelly,  1  Robt.,  160 ;  Nash  y. 
Mosher,  19  Wend.,  431 ;  Oallaher  y.  Cohen,  1  Brown  Pa.,  43. 

^  Dykers  y.  Allen,  7  Hill,  497.  The  effect  of  a  wrongfol  pledge  upon  lelatiye 
tights,  will  depend  npon  the  relation  of  the  parties :  Douglas  r.  Dadley,  48  N. 
Y.,  688 ;  see  Bntts  y.  Bnmett  6  Abbott's  Pr.,  N.  S.,  302. 

'  Macomber  y.  Parker,  14  Pick.,  497. 

«  Field  y.  Mayor,  &c.,  of  New  York,  6  N.  Y.,  2  Seli,  179. 

^  Lawrence  v.  Bayard,  7  Paige  Ch.,  70. 

*  Stoyer  y.  Eycleshimer,  46  Barb.,  84 ;  3  Eeyesi  6'20» 
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alienated ;'  and  upon  principle  there  appears  to  be  no  legal  reason  to  pro- 
Tent  a  man  from  binding  himself  by  an  executory  agreement  to  take  ef- 
fect and  operate  upon  his  personal  estate  at  a  future  time.  The  law 
works  out  the  same  thing  in  substance,  where  he  contracts  a  debt  to  be 
paid  at  any  time  after  date ;  it  is  collectible  out  of  his  property,  when 
it  falls  due. 

§  201.  The  pledgee  or  lienholder  may  make  any  disposition  of  the 
things  held  in  pledge  or  subject  to  his  lien,  consistent  with  the  duty  he 
owes  to  the  owner  or  pledgor^  he  may  transfer  the  possession  subject  to 
his  lien  to  a  third  person  to  hold  until  the  lien  is  paid  ^  and  ho  may 
make  a  sub-pledge  of  his  demand  with  the  goods,  subject  to  the  interest 
of  the  original  pledgor.  But  he  cannot  safely  make  any  use  or  disposi- 
tion of  the  things  pledged  inconsistent  with  the  obligation  he  is  under  to 
the  owner  or  pledgor ;  for  if  either  he  or  the  transferee  repudiate  or  dis- 
claim the  original  contract,  as  by  an  absolute  sale  of  the  pledge,  the 
wrongful  act  wiU  re- vest  the  property  in  the  pledgor,  discharged  of  the 
lien.' 

§  202.  III.  Subject  qf  Pledge.  The  contract  of  pledge  in  its  earliest 
use  was  confined  to  goods  and  chattels — things  capable  of  an  actual  or 
manual  delivery.  The  early  cases  relate  almost  uniformly  to  the  sim- 
plest forms  of  property— chattels,  plate,  jewels,  watches,  wearing  appa- 
rel, articles  of  furniture,  all  that  peculiar  assortment  of  things,  deposited 
imder  the  stress  of  necessity  in  a  pawnbroker's  shop.  The  preamble  to 
the  earliest  English  statute  on  the  subject,  describing  the  business  and 
the  abuses  to  be  reformed,  does  not  allude  to  a  pawn  or  pledge  of  any- 
thing but  tangible  property ; '  and  while  from  the  earliest  times  we  find 
the  contract  in  use,  it  is  noticeable  that  the  transaction  usually  concerns 
things  capable  of  being  actually  delivered  or  deposited.^    By  degrees 

1  Moore  v.  Ltttel,  41  N.  Y., 66.    This  case  relates  to  estates  in  land;  it  liolds 
that  a  grant  "  to  A  for  life,  and  after  his  decease  to  his  heirs  and  their  assigns  . 
forev-er/'  gives  to  A's  children  a  vested  interest  in  the  land,  and  that  the  interest 
of  each  is  alienable  immediately,  though  capable  of  being  increased  or  lessened^ 
or  totally  defeated. 

'  Nash  V.  Mosher,  19  Wend.,  431 ;  Samuel  v.  Morris,  6  Carr.  &  Payne,  620 ; 
Monnt  V.  Williams,  11  Wend.,  77 ;  Baltimore  &c,  Ins.  Co.  v.  Dairy mple,  25 
Md.,  S69;  see  also-Moore  v.  Hitchcock,  4  Wend.,  292,  where  the  lienholder,  tho 
maker  of  brick,  was  held  entitled  to  maintain  trover  against  the  Sheriff  for 
levying  upon  and  selling  the  property  in  disregard  of  hia  rights,  on  an  execution 
against  the  general  owner.  See  6  Hill,  484 ;  IN.  Y.,  20  j  UN.  Y.,  501,  5c>7 ;  25 
N.  Y.,  348 ;  28  do.,  .574. 

>  I.  Jac,  I.,  Ch.  21 ;  see  also  25  Geo.  III.,  Ch.  48. 

^  Bdference  is  here  made  to  the  lirsk  reported  cases  under  the  Common  Law. 
In  a  translation  of  Qentoo  Laws,  made  at  the  instance  of  Warren  Hastings,  from 
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the  contract  has  been  extended  in  its  application  until  it  is  novr  UBod  to 
cover  any  kind  of  personal  property ;  an  extension  tibatmiglit  have  been 
anticipated  from  the  development  of  the  law,  from  the  mfanncr  in  vluch 
diverse  rights  of  property  spring  up  from  the  growth  of  oommeroey  £r«nn 
the  employment  of  capital  by  corporate  bodies,  and  firom  the  vast  in- 
crease in  the  volume  and  variety  of  personal  property  in  modem  times, 
as  compared  with  the  earlier  stages  of  society. 

§  203.  The  rule  that  every  kmd  of  personal  property  may  be  pledg- 
ed; has  with  us  one  exception ;  a  pension  certificate  cannot  be  pledged 
or  mortgaged ;  ^  nor  can  any  right  or  ^iterest  in  any  pension  be  pledged 
or  mortgaged.  The  general  government  has  taken  care  from  the  begin- 
ning that  its  pensioners  shall  receive  and  enjoy  all  pension  moneys  for 
the  support  of  themselves  and  their  families.  Substantially  tiie  same 
provisions  are  found  in  all  the  statutes  on  the  subject'    Hie  -petmoai 

the  Sanscrit  into  the  Persian,  and  from  the  Persiiin  into  ,lhe  Englifih  langnagpi 
laws  of  a  very  ancient  form  and  origin,  we  find  a  chapter  entitled  Of  Lending  and 
Borrowing,  divided  into  sections :  1,  of  interest ;  2,  of  pledges,  .&c.  And  the  oon- 
tract  is  aasnmed  to  be  a  depoHl  ofaonie  arUcle  as  a  uouHty,  An  extract  or  two 
.will  show  this,  and  also  the  remarkable  similarity  in  some  of  its  particohmi  be- 
tween onrs  and  the  most  ancient  law :  ''If  a  man  borrows  money  upon  adepoi- 
ited  pledge,  the  son  of  his  grandson  mnst  discharge  the  debt."  It  does  not  oat- 
law.  ''  If  a  man,  who  hath  long  since  deposited  a  pledge,  ^^onld  abscQn^  oar 
die,  the  creditor  in  the  presence  of  the  debt.or's  friends  shall  produce  the  pledge, 
fmd  ascertain  its  value  ;  after  that  he  shall  keep  it  by  him  ten  days ;  and  if 
within  that  space,  the  debtor's  heir  does  not  come  in  and  satisfy  his  claim, -he 
Khali  sell  the  article  pledged,  and  take  hia  own  money  with  iatercat,  ftom  the 
amount;  If  there  be  any  remainder  the  creditor  is  not  to  keep  it.^  The  in- 
stances of  pledge  foand  in  the  Mosaic  law  relate  entirely  to  things  movabl^ 
and  actually  delivered. — Exodun  xxit.  26, 27  ^  DeuU  xxix.  €,  12,  13, 17. 

^  Payne  v.  Woodhull,  0  Duer,  16D  ]  Moffatt  v.  VanDoren,  4  Bosw.,  609. 

*  The  Pension  Laws  of  the  United  States,  as  Revised  and  Consolidated  June 
22,  1874,  contain  these  two  sections  ;  title  67.  "  $  4745.  Any  pledge,  mortgagei 
sale,  assignment  or  transfer  of  any  right,  claim  or  int^ereat  in  any  pensioa 
which  has  been,  or  may  hereafter  be  granted,  shall  be  void  and  of  n^  efiiBCt; 
and  any  person  acting  as  attorney  to  receive  and  receipt  i[or  money,  for  and  in 
behalf  of  any  person  entitled  to  a  pension  shall,  before  receiving  snch  money, 
take  and  subscribe  an  oath,  to  be  ^filed  with  the  pension  agent,  and  by  lam  to 
be  transmitted,  with  the  vouchers  now  required  by  law,  to  the  proper  accoant- 
ing  officer  of  the  Treasury,  that  he  has  no  interest  in  auch  money  by  any  pledgM, 
mortgage,  sale,  assignment  or  transfer,  and  that  he  does  not  know  or  beliov« 
that  the  same  has  been  so  disposed  of  ix>  any  person."  $  4746  provides  a  pun- 
ishment for  procuring  or  presenting  false  vouchers,  &jc,  *'  §  4747.  No  sum  of 
money  due  or  to  become  due  to  any  pensioner,  shall  be  liable  to  attachment; 
levy  or  seizure  by  or  under  any  legal  or.eguitabl^  process  whatever,  whel^er 
the  same  remains  with  the  Pension  Office,  or  ^ny  officer  or  agent  thereof,  at  is 
in  the  course  of  transmission  to  tho  penaiouer  .entitled  thereto,  but  ahaU 
wholly  to  the  benefit  of  such  pensioner.'' 
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cajunot  be  alienated,  nor  can  the  money  due  or  to  become  due  to  any  pen- 
aioaer  be  attached,  levied  upon,  or  seized  under  any  legal  or  equitable 
process :  the  inljention  of  the  statute  is  that  the  pension  shall  enure  to 
the  pensioner  as  a  livelihood. 

The  policy  of  these  acts  of  Congress  is  the  same  as  that  which  under, 
lies  o\Lr  exemption  laws  ]  under  which  the  protection  and  preservation  of 
the  family,  the  primary  community,  against  the  improvidence  or  misfor- 
tune of  its  head,  are  .deemed  so  important  as  to  justify  a  limitation  upon 
the  right  to  dispose  of  property }  and  under  which  a  stipulation  waiving 
in  advance  the  protection  of  the  statute  is  held  void,  because  designed 
to  disappoint  the  Intentions  of  the  legislature.^  Upon  views  of  policy 
and  humanity  the  householder  having  a  family,  is  not  permitted  to  di- 
vest himself  of  theprotection  of  the  law;  and  the  pensioner  is  not  al- 
lowed to  anticipate  his  living.  But  so  far  as  his  means  will  permit,  every 
man  is  bound  to  pay  his  debts  ]  and  there  is  no  law  to  prevent  him  from 
paying  his  debt  with  money  derived  from  any  source,  or  from  depositing 
exempt  property  as  a  pledge  for  its  payment.^ 

§  204.  Independent  of  the  statute,  a  pension  given  for  past  services, 
whether  it  be  regarded  as  an  mdefeasible  right,  or  as  an  allowance  pay- 
able during  the  pleasure  of  the  government,  is  an  assignable  interest ;  it 
is  quite  distinguishable  from  the  compensation  presently  accuring  to 
o£5cer8  and  soldiers  for  their  services.  The  effect  of  an  assignment  by 
an  officer  of  his  pay  or  salary  yet  to  be  earned,  would  be  prejudicial  to 
the  public  service ;  it  is  therefore  against  the  policy  of  the  law  to  hold 
it  assignable.^  The  half  pay  granted  to  an  officer,  contemplating  a 
possible  recall  to  service  at  a  future  day,  is  treated  in  the  same  way  as 

*  Kneettlo  r.  New^coxnb,  22  N.  Y.,  249 ;  tho  waiver  of  the  exemption  given 
by  statute  at  the  time  the  debt  was  contracted  was  held  void.  Crawford  v. 
Lockwood,  9  How.  Pr.,  547 ;  see  comment  upon  the  rule  in  Sbapley  v.  Abbojf, 
42  N.  Y.,  443,  451;  and  in  Wilcox  v.  JIawley,  31  N.  Y.,  648,  653.  The  like  pol- 
icy,  founded  in  motives  of  humanity,  ^^rcvailed  nt  a  very  early  day.  Far 
example,  in  the  Mosaic  law,  no  one  was  permitted  ''  to  take  a  widow's  raim<)&t 
to  pledge."  *  *  ''No man  sliall  take  the  nether  or  the  npper  millstone  to 
pledge :  for  he  taketh  a  man's  life  to  pledge."  *  ^  ''  When  thou  dost  lend 
thy  brother  any  thing,  thou  shalt  not  go  into  his  house  to  fetcJi  his  pledge ; 
thoa  shalt  stand  abro$ul,  and  the  man  to  whom  thou  dost  lend  shall  bring 
oat  the  pledge  abroad  unto  thee ;  and  if  the  man  be  poor  thou  shalt  not  sleep 
with  his  pledge.  In  Any  case  thou  shalt  deliver  him  the  pledge  again  wlieo 
thesnn  goeth  down,  that  he  may  sleep  in  his  own  raiment,  and  bless  thoe ;  and 
it  shall  be  righteousness  unto  thee  before  the  Lord  thy  Qod." — Dowl.  xzvi.  6, 
10-13. 

«  Frost  V.  Shaw,  3  Ohio  St,  270. 

*  Bliss  V.  Lawrence,  58  K.  Y.,  442,  and  oases  tbor?  cited;  WeUn  y.  F(«tef| 
8  Mees.  and  Wels.,  149. 
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his  pay  for  present  services.*  The  public  has  an  interest  in  his  life,  and 
is  concerned  in  his  reasonable  support  j  on  this  ground  the  statute  law 
often  interposes  to  prevent  the  sale  or  assignment  or  pledge  of  a  pen- 
sion.' 

§  205.  It  was  formerly  doubted  whether  incorporeal  thmgs,  like  debta 
and  scrip  of  stock  which  cannot  be  manually  delivered,  could  bo  the 
proper  subjects  of  a  pledge— a  doubt  no  longer,  and  now  of  no  interest 
except  as  it  indicates  the  order  in  the  growth  of  the  law.  For  it  is 
at  length  perfectly  settled  that  any  legal  or  equitable  interest  whatever 
in  personal  property  may  be  pledged ;  provided  the  interest  can  bo  put, 
by  actual  delivery  or  by  written  transfer,  into  the  hands  or  within  the 
power  of  the  pledgee,  so  as  to  be  made  available  for  the  satisfaction  of  his 
debt.  Shares  of  stock  can  be  so  transferred  by  an  instrument  in  writing, 
and  thus  made  a  collateral  security  for  the  payment  of  borrowed  money.' 
A  negotiable  note  or  bond  may  be  so  transferred  by  a  simple  delivery ; 
being  payable  to  bearer,  or  to  order  and  properly  indorsed,  a  delivery 
places  them  in  the  power  of  the  transferee.* 

§  206.  The  distinction  between  a  mortgage  and  a  pledge  of  personal 
property  is  perfectly  settled  j  under  a  pledge  the  title  docs  not  pass,  it 
remains  in  the  pledgor  j  under  a  mortgage  the  title  passes,  subject  to  a 
condition  of  defeasance.  Plain  as  this  distinction  is,  it  requires  some 
discrimination  to  draw  the  line  between  a  mortgage  and  a  pledge  of 
choses  in  action,  there  being  in  each  case  a  formal  transfer  of  the  prop- 
erty. When  the  transfer  is  made  as  a  mere  security  for  a  debt,  it  is  al- 
ways a  pledge  -,  if  the  transfer  be  made  in  terms  to  secure  the  payment 
of  moneys  due,  or  if  that  be  the  fair  interpretation  of  the  transfer,  it 
creates  a  pledge.*    A  written  transfer  of  goods  or  chattels  is  interpreted 

I  Flarity  v.  Odlnm,  3  T.  R.,  681 ;  Lidderdale  y,  Duke  of  Montrose,  4  T.  IL, 
248 ;  Stooe  v.  Lidderdale,  2  Austr.,  533. 

s  Ex  parte  Batline,  LL.  D.,  4  Adol.  and  Ellis,  690 ;  Priddy  v.  Rose,  3  Mer- 
rivale,  85y  102 ;  Row  v.  Dawson,  1  Yes.,  331 ;  Davis  v.  Duko  of  Mariborongh, 
1  Swan,  79 ;  Grenfell  t.  Dean  and  Canons  of  Windsor,  2  Beaven  R.,  544. 

»  Wilson  V.  Little,  2  Comst.  (2  N.  Y.),  443,  445 ;  8.  C.  1  Sandf.  R.,  351 ; 
Romaine  v.  Van  Allen,  28  N.  Y.,  309 ;  41  N.  Y.,  235,  241  j  Morris  Canal  &  Bank- 
ing Co.  V.  Fisher,  Stockt.  R.,  667. 

*  Hays  V.  Riddle,  1  Sandf.  R.,  248 ;  Bank  of  the  State  of  N.  Y.  v.  Vander- 
horst,  1  Robt.  R.,211,  holding  tbat  the  pledgee  receiving  a  note  on  a  discount 
or  loan  is  a  bona  fide  holder  for  value.    S.  C,  32  N.  Y.,  5C3. 

•  McLean  v.  Walker,  10  John.  R.,  472,  474 ;  Garlick  v.  James,  12  John.  R., 
146,  149 ;  Brownell  v.  Hawkins,  4  Barb.,  491 ;  CUrk  v.  Henry,  2  Cowen,  324 ; 
Parsons  v.  Overmire,  22  III.,  58 ;  Campbell  v.  Parker,  9  Bosw.,  322 ;  Kimball 
V.  Hildreth,  8  Allen,  (Mass.),  167 ;  Gay  v.  Moss,  34  Cala.,  125 ;  Haskius  v.  Kelly, 
1  Robt.,  160,  172 ;  Wood  worth  r.  Morris,  66  Barb.,  97 ;  Mo  wry  v.  Wood,  12  Wifc 
B.,  413. 
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on  the  same  principle ;  it  creates  a*  pledge,  where  that  appears  to  be  the 
intention  of  the  parties ;  and  the  circumstance  that  the  value  of  the 
goods  exceeds  the  amount  of  the  dobt  tends  to  Bhow  the  intention  of  the 
transfer.' 

§  207.  There  is  a  contract  in  use  in  Louisiana  known  as  an  anticresis; 
it  is  a  p]edgv3  of  immovaye  property,  possessing  some  of  the  features  of 
a  mortgage ;  it  is  a  conveyance  of  real  estate,  with  a  counter  letter  or 
stipulation  by  the  grantee  to  rcconvey  on  payment  of  the  money  loaned  j 
it  gives  the  lender,  the  grantee,  possession  of  the  premises,  with  the 
income  or  fruits  arising  from  the  property  j  out  of  the  income  the  grantee 
is  to  pay  the  taxes  and  repairs  and  interest,  and  to  apply  the  balance  on 
the  principal.  The  grantor's  rights  remain  unimpaired,  until  they  are 
cut  off  by  a  sale  under  sentence  of  a  court.*  The  instrument  resembles 
one  form  of  the  mortgage,  formerly  in  use  under  the  common  law, 
namely,  the  vivum  vadium  or  living  pledge,  under  which  the  mortgagee 
took  and  held  possession  until  the  money  loaned  was  paid  out  of  the 
rents  and  profits  of  the  property' — ^a  form  of  security  now  unused,  be- 
cause unsuited  to  our  modem  habits.* 

§  208.  The  common  law  does  not  enforce  a  contract  of  hypothecation, 
distinct  from  a  pledge  or  mortgage  of  goods  or  chattels  5  certainly  it  does 
not  allow,  as  against  creditors  and  third  parties,  the  creation  of  secret 
verbal  liens,  where  the  lienholdcr  does  not  have  or  retain  possession  of 
the  property.'    The  hypothecation  of  a  ship  or  cargo  is  permitted  upon 


>  Bright  y.  Wagle,  3  Dana  (Ky.),  252;  Honser  v.  Eomp,  3  Pa.  St.,  208; 
Marshall  v.  Williams,  2  Hayw.  (N.  C.  j,  405 ;  see  Barrow  v.  Pazton,  5  John.  B., 
253,  and  Brown  v.  Bement,  8  John,  li.,  93,  where  a  bill  sale  was  held  a  mort- 

'  Code  of  Lonisiana,  Art.  3102,  3143-3148;  Livingston  v.  Story,  11  Petera, 
351,388. 

5  2  Black.  Comm.,  157.    Ante  J  J  177,  178,  187. 

^  In  Koberts  v.  Sykes,  30  Barb.,  173,  17D,  the  oonrt  did  not  feel  authorized 
to  presume  a  pledge  to  have  been  made  on  an  agreement  that  the  pledgee  was 
to  hold   until  paid  out  of  the  income  from  the  pledge. 

' '  Howes  V.  Bail,  7  Barn.  &  Cress.,  481 ;  14  £ng.  Com.  Law,  218.  A  agreed  to 
give  B,  a  coacbmaker,  1002.  for  a  coach,  and  to  pay  for  the  same  by  four  bills 
of '2oZ.  each ;  and  that  B  should  liave  a  claim  upon  the  coach  until  the  debt  was 
daly  paid.  Teuterden,  C.  J.,  **  The  transaction  amounted  to  a  sale  of  the  coach, 
so  as  to  transfer  tho  property.  That  being  so,  the  quesliou  is,  whether  after 
such  A  traimfer  of  the  property,  the  seller  can  havo  any  valid  claim  on  tho  prop- 
erty so  transferred.  Hypothecation  is  not  allowed  by  the  law  of  England,, 
although  in  some  parts  of  the  Continent,  not  many  years  ago,  it  was  allowed." 
The  stipulation  was  therefore  treated  as  a  mere  license,  valid  only  as  between 
the  twopartiea  to  the  contract.  See  Wait  v.  Greene,  36  N.  Y.,  556,  distinguished 


154  LAW   OF   BAILMENTS. 

reasons  that  do  not  affect  ordinary  dealings  with  personal  property.* 
The  spirit  and  oven  the  very  letter  of  our  statute  law  holds  every  as- 
signment of  goods  or  chattels,  by  way  of  security,  void  as  against  credi- 
tors ;  and  upholds  the  mortgage  of  chattels  only  when  it  is  properly 
Hied,  and  is  really  and  fairly  given  as  a  security;  and  never  when  it  is 
given  merely  as  a  cover  and  for  the  benefit  of  the  mortgagor.*  The  lien 
having  been  once  created  in  good  faith  by  a  delivery  of  the  chattels,  it 
will  not  be  defeated  by  the  lienholder's  permitting  them  to  be  used  by 
the  owner  for  a  temporary  purpose.' 

§  209.  Modeqf  making  a  Pledge.  Goods  and  chattels  may  be  pledged 
by  delivering  them  to  a  creditor,  as  collateral  security  for  the  pay- 
ment of  the  debt  duo  to  him.  An  actual  delivery  completes  the  con- 
tract.^ When  the  terms  of  the-agroement  are  reduced  to  writing,  it  is 
for  the  court  to  determine  their  legal  effect ;  they  create  a  plcdgo  whom 
they  deliver  or  give  over  the  property  as  security  for  the  debt,  express- 
ly or  impliedly  reserving  a  right  to  redeem ;  ^  and  they  create  a  mort- 
gage when  they  transfer  the  general  title,  subject  to  a  defeasance.' 
There  is  often,  as  we  have  noticed,  but  little  real  diffierence  between  a 
contract  which  the  law  declares  a  pledge,  and  one  which  it  adjudges  a 
chattel  mortgage ;  but  this  difference  is  highly  important,  on  account  of 
the  diffierence  in  the  legal  rights  and  remedies  arising  under  them. 

A  verbal  pledge,  accompanied  by  a  delivery  of  chattels,  is  valid ;  and 
the  contract  is  to  be  proved  by  verbal  testimony,  showing  the  actual 


ih>m  cases  of  conditional  sales  InBaUard  v.  Bnrgett,  40  N.  Y.,  314,  andin  Anstia 
•T.  Dye,  46  N.  T.,  500.  A  lien  is  a  different  tbiiig  entirely ;  it  ia  a  right  to  hold  or 
detain  property ;  McCaffrey  y.  Wooden,  62  Barb.,  316 ;  given  back  on  a  por- 
ohase  of  goods,  in  writing,  it  is  a  chattel  mortgage.  Dunning  v.  Steams,  9 
Barb.,  630.  A  mortgage  of  a  crop  yet  to  be  planted,  made  by  the  owner  of  tho 
land,  is  held  valid  as  against  esecation  creditors.  Wyatt  v.  VVatkins,  16  Albany 
Law  Journal,  205.  Tho  owner  of  tho  land  has  a  right  to  contract  for  its  culti- 
vation, and  may  in  advance  fix  the  title  to  the  produce  by  agreement.  Andrews 
T.  Newcomb,  32  N.  Y.,  417. 

>  Fontaine  v.  Col.  Ins.  Co.,  9  John.  R.,  29. 

«  Edgell  V.  Hart,  9  N.  Y.  (5  Seld.),  213,-  Ford  v.  Williams,  24  N.  T.,  350. 

>  Hall  V.  Tuttle,  6  Wend.,  331 ;  Ferguson  t.  Union  Famaoe  Co.,  9  Wand. 
845 ;  see  Allen  v.  Spencer,  1  Edm.,  317. 

^  Stearns  v.  Marsh,  4  Donio,  227. 

'  McLean  v.  Walker,  10  John.  R.,  471,  474;  Brownell  v.  Hawkins,  4  Barb.^ 
491 ;  see  Parshallv.  Eggart,  .02  Barb.,  337 ;  S.  C.,  54  N.  T.,  18 ;  Bright  t.  Wagle, 
3  Dana  (Ky.),  252;  Heyde  v.  Kick,  5  Leigh  (Va.),  336. 

*  Bunacleugh  v  .  Poolman,  3  Daly,  233 ;  Langdon  v.  Bush,  9  Wend.,  80  ; 
these  are  border  cases ;  they  resemble  a  mortgage  more  than  a  pledge ;  Damung 
T.  Steams,  9  Barb.,  630. 
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transaotioii.^  Words  atone  will  be  safficient  to  create  a  pledge,  whese 
•the  intention  is  clear  and  tbe  goods  are  already  in  the  pledgee's  posses- 
don;  ^  as  a  gift  may  be  consumnukted  by  mere  words,  where  tl^e  sub- 
ject of  it  is  already  in  the  donee's  possession.'  The  mode  of  the  delivery 
is  not  at  all  important,  it  may  bo  made  directly  to  the  pledgee,  or  to  a 
third  person  to  hold  for  him.^  And  in  the  case  of  heavy  and  cumber- 
some articles,  like  logs  lying  in  a  boom,  the  delivery  may  be  made  with- 
out moving  them.'  The  actual  custody  of  the  goods  need  not  in  all 
cases  be  transferred  to  the  pledgee ;  it  is  not  always  necessary  in  a  sale, 
in  order  to  transfer  the  title ;  and  it  is  quite  evident  that  a  delivery  jsuf- 
ficient  to  pass  the  title  under  a  contract  of  sale,  must  be  sufficient  to 
create  a  vidid  contract  of  pledge.'  A  subsequent  delivery,  followiog  n^ 
contract  of  sale  or  pledge,  will  render  it  valid.^ 

§  210.  The  situation  of  goods  or  chattels  can  rarely  be  such  as  to 
prevent  the  owner  from  pledging  them.  The  goods  being  stored  in  fb 
warehouse,  the  delivery  may  be  made  by  a  written  transfer,  on  tbe 
warehouseman's  agreement  to  hold  the  property  subject  to  the  order  of 
the  transferee;'  and  when  the  goods  are  in  transit  in  the  hands  of  a 
carrier,  the  delivery  may  be  made  by  a  transfer  of  the  bill  of  lading;' 
The  delivery  is  accomplished  in  these  cases,  by  transferring  to  the 
.pledgee  the  means  with  the  right  to  take  the  actual  possession  of  the 
goods. 

The  owner  of  goods,  by  permitting  them  to  be  shipped  in  tho  name  of 
another  person,  arms  that  person  with  the  power  to  dispose  of  the  goods ; 
he  onal^es  him  to  tak^  the  bill  of  lading  in  his  own  name ;  he  invest? 
him  with  written  evidence  >of  title  to  the  property ;  and  the  law  protects 
a  third  party  takmg  them  in  good  faith  as  a  pledge  or  security  for  au 


^  Pttreons  ▼•  Oveimure,  S3  Hi,  68;  Milliken  t.  Dehon,  27  N.  Y.,  366;  so 
in  respect  to  chattel  mortgages ;  Hall  v.  Tattle,  8  Wend^  375 ;  Ferguson  r. 
Uxdon  F.  Co.,  9  Wend.,  345. 

*  Brown  v.  Warren,  43  N.  H.,  430. 

'  Lydia  Allen  y.  Cowan,  23  N.  T.,  602. 

^^omuer  y.  Hamlet,  12  Pick.  (Mass.),  7S. 

'  Jewett  Y.  Warren,  12  Mass.,  300 ;  Bidder  y.  MoKnight,  13  John.  B^  fM. 

*  Hankins  y.  Baker,  46  N.  Y.,  6G6 ;  Winne  v.  McDonald,  5  Bosw.,  130 ;  39 
N.T.,233. 

'  Parshall  y.  Eggart,  54  N.  Y.,  18. 

^  Pierce  y.  Gibson,  2  Ind.,  408 ;  Gibson  v.  StoYens,  6  How.  U.  S.,  384 ;  Gris* 
wold  Y.  HaYcns,  25  N.  Y.,  695 ;  Whitney  y.  Tibbits,  17  Wis.,  359 ;  Cartwright  r. 
WihnordiDg,  24  N.  Y.,  621. 

^Edwards  on  Factors  and  Brokers,  $$  41,  60;  Dnzhrow  y.  McDonald, 
6fioew.,  130;  39 K.  Y.,883;  24 N.  Y.,  621 ;  Hains  T.  Bkch,  9 Mees. &  Web., 
691. 
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advance  upon  them.^  The  effect  is  the  same  where  the  owner  seDs 
goods,  and  allows  the  purchaser  to  ship  them  in  his  own  name,  before 
the  price  is  paid.'  Fraud  in  the  shipper's  purchase  cf  the  goods,  sofiS- 
cient  to  annul  the  contract  as  against  him,  will  not,  it  seems,  defeat  the 
party  making  advances  on  the  strength  of  the  title ;  ^  but  where  the  bill 
of  lading  is  fabricated  or  procured  on  stolen  receipts,  it  amounts  to  noth- 
ing as  a  security  for  advances ;  it  is  but  an  item  of  evidence  to  establish 
a  felony.* 

§  211.  The  factor*s  act,  as  we  have  said,  specifies  three  instruments 
as  documentary  evidence  of  title  to  goods,  upon  which  third  parties  may 
safely  act  in  making  advances  upon  the  property ;  namely,  a  bill  of 
lading,  a  custom-house  permit,  and  a  warehouse  keeper's  receipt.*  The 
bill  of  lading  is  the  carrier's  contract ;  it  states  on  whose  account  and 
risk  the  goods  are  shipped,  and  this  statement  is  evidence  that  the  person 
•BO  named  is  the  real  owner  ,*  as  shipper  he  may  transfer  the  bUl,  and 
with  it  the  goods  which  it  respresents ;  or  he  can  pledge  the  property  by 
a  simply  delivery  of  the  bUl,  as  security  for  the  payment  of  a  draft 
drawn  on  the  consignee.  The  carrier  delivers  on  production  of  the 
'bill  of  lading,  and  where  the  shipper  indorses  upon  it  an  order  to  deliver 
to  the  consignee  on  payment  of  the  annexed  draft,  he  can  only  receive 
•the  goods  on  making  the  payment  thus  called  for.^    The  delivery  of 

1  Seo  4  Geo.  TV.,  ch.  83 ;  6  Geo.  IV .,  ch.  94 ;  5  and  6  Vict.,  ch.  39 ;  and  R.  S. 
of  N.  Y.,  76,  fifth  ed.;  also  4  N.  Y.  Statutes  at  Large,  461.  The  first  section  of  the 
Kew  York  sfcatato  enacts  that,  '^ Every  person  in  whose  name  any  merchandise 
shall  bo  shipped,  shall  be  deemed  the  trae  owner  thereof,  so  far  as  to  entitle  the 
consignee  to  a  lien  thereon:  1.  For  any  money  advanced,  or  negotiable  security 
^iven  by  snch  consignee,  to  or  for  the  nse  of  the  person  in  whose  name  each 
shipment  shall  have  been  made ;  and  2.  For  any  money  or  negotiable  secnrity 
received  by  the  person  in  whose  name  sach  shipment  shall  have  been  made,  to  or 
for  the  nse  of  snch  consignee.''  See  Dows  v.  Rnsh,  28  Barb.,  157 ;  S.  C,  16  N.  Y., 
.325 ;  24  N.  Y.,  638;  Blossom  v.  Champion,  28  Barb.,  217 ;  Eeyser  v.  Harbeck,  3 
Daer,  373 ;  the  title  cannot  poss  nnder  a  felony,  Florence  Sewing  Machine 
Co.  V.  Warferd,  1  Sweeny,  433 ;   see  Armount  v.  M.  C.  R.  K.  Co.,  66  N.  Y.,  111. 

*  Wiune  v.  McDonald,  39  N.  Y.,  233 ;  Smith  v.  Lynes,  5  N.  Y.,  1  Seld.,  44. 

'  An  honest  purchaser  for  value  from  the  franduleut  vendee  acqnires  a  good 
title ;  on  this  principle  a  pledgee  for  present  advances  is  entitled  to  protection  t 
Ihirbrow  v.  McDonald,  5  Bosw.,  130 ;  'Williams  v.  Lilt,  36  N.  Y., 319 ;  Barnard 
V.  Campbell,  58  N.  Y.,  73. 

*  Brower  v.  Peabody,  13  N.  Y.,  121 ;  45  N.  Y.,  387.  The  Schooner  Freeman  T. 
-Bnckingham,  18How.  U.  8.,  182;  Grant  v.  Norway,  10  Com.  B.,  665;  Saltoav. 
.Everett,  20  Wend.,  267. 

«  Seo  J  3  of  the  N.  Y.  Factor's  Act,  above  cited.    . 

«  Bank  of  Rochester  v.  Jones,  4  N.  Y.  (4  Comst),  497 ;  The  City  Bank  v.  Rome, 
W.  &.  O.  B.  R.  Co.,  44  N.  Y.,  136;  Petitt  v.  First  Ac  Bank,  4  Bush  (Ky.), 
334;  post,  $629.  .     . 


PLEDGES   OS   PAWNS.  157 

the  bill  as  collateral  security  on  the  discount  of  the  draft^  is  more  than* 
a  pledge ;  it  is  a  transfer  of  the  title  to  the  cargo,  in  trust  to  sell  it  and 
use  the  proceeds  to  pay  the  draft. 

Duly  issued  on  a  shipment  of  goods,  the  bill  of  lading  represents  tha 
property  y  and  a  transfer  of  it  has  the  same  legal  effect  as  a  transfer  of 
the  property.  Hence,  vrhen  the  bill  requires  the  carrier,  as  it  often  does, 
to  deliver  the  goods  at  the  end  of  the  voyage  to  the  bearer,  or  to  the 
order  of  the  shipper,  or  to  his  assigns,  it  declares  on  its  face  the  shipper's 
right  of  property  and  control  over  the  goods ;  ^  and  it  is  daily  used  by 
him  in  mercantile  transactions  as  a  collateral  security  for  advances.' 
The  shipper,  being  the  owner,  has  control  of  the  property ;  until  he. 
parts  with  the  bill  of  lading,  he  has  the  constructive  or  legal  possession, 
and  the  right  to  the  Immediate  actual  possession }  and  the  law  allows: 
him  to  pledge  or  dispose  of  the  goods,  subject  only  to  the  right  of  the; 
carrier  to  compensation  for  his  services. 

§  212.  The  shipper  has  the  power  to  deal  with  the  goods  as  his  own ;« 
he  may  therefore  revoke  a  consignment  after  the  bill  of  lading  has  been> 
signed,  or  he  may  draw  on  the  consignee  and  transfer  the  bill  to  secure 
the  payment  of  the  draft,  and  thus  render  the  consignment  conditional 
upon  the  acceptance  or  payment  of  the  draft.  He  may  do  this,  even 
where  he  is  under  an  agreement  to  ship  the  goods  to  the  consignee  on 
account  of  prior  advances ;  the  agreement  docs  not  bind  the  goods.^ 

When  the  bill  of  lading  is  made  payable  to  order,  the  party  in  posses- 
sion of  the  bill  duly  endorsed  is  entitled  to  receive  the  goods }  he  is  the 
person  entrusted  with  the  evidence  of  title,  and  the  proper  party  to* 
enter  the  goods  at  the  custom  house.^    Holding  the  title  in  this  manner,- 
he  can  obtain  advances  on  the  goods ;  assuming  that  the  bill  has  been, 
duly  transferred  to  him.'    Not  being  negotiable  like  a  bill  of  exchange, 
the  bare  custody  of  the  bill  (of  lading)  is  not  conclusive  evidence  of  title; 
and,  therefore,  a  misappropriation  of  the  bill  by  a  clerk  will  not  deprive 
the  owner  of  his  right  of  property.®    The  intention  of  the  statute  is  to' 
protect  third  persons  dealing  honestly  with  the   consignee,  entrusted 


1  Hailles  t.  Smith,  1  Bos.  ds  Pull.,  563 ;  Nathans  v.  Giles,  5  Taant,  588 ;  Allen  * 
▼.  Williams,  12  Pick.,  297. 

*  Craig  V.  Sibbert  do.  Jones,  15  Penn.  St.,  238;  4  N.  Y.,  407;  Laofear  v.  ' 
Bloflsman,  1  La.  Ann.  R.,  148. 

*  Cayuga  Co.  National  Bank  ▼.  Daniels,  47  N.  Y.,  631 ;  Marine  Bank  of  Chi* . 
cage  ▼.  Wright,  46  Barb.,  45 ;  Hanterman  t.  Book,  1  Daly,  366. 

^  Brace's  Warehouse  Manual,  17. 

'  Lickbarrow  v.  Mason,  2  T.  R.,  63 ;  5  T.  R.,  367,  683 ;  post  $  629. 

*  Gamey  v.  Behrend,  3  EUis  St  Black.,  622 ;  Zachrisson  v.  Ahman,  2  Sand., 
63;  Com.  Bank  of  Bocheater  v.  Cole,  15  Barb.,  506;  Covill  y.  Hill,  4  Denio,  323. . 
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"With  the  title.'  Making  advances  in  bod  faith,  or  with  knowledge  of 
the  facts,  or  under  circumstances  of  suspicion,  \rill  not  entitle  the 
pledgee  to  hold  the  goods ;  it  will  not  enable  him  to  acquire  any  greater 
interest  in  them  than  the  pledgor  possessed.^ 

§  213.  The  consignee  in  possession  of  the  bill  of  lading,  is  presumed 
to  bo  the  owner  of  the  goods ;  as  a  matter  of  evidence,  the  legal  pre- 
sumption is  that  he  is  the  true  owner,  where  the  goods  are  placed  at  his 
solo  disposal.^  Between  the  parties  this  presumption  of  fact  may  be 
overcome  by  proof,  showing  the  actual  title  to  the  property  j  as  that  it 
was  consigned  for  sale,  under  instructions  binding  the  consignee  as  soon 
as  he  accepts  the  goods.^  The  same  proof  may  be  given  in  favor  of  the 
consignor's  creditors,  with  a  view  to  reach  his  interest  in  the  property — 
an  interest  that  may  be  attached  subject  to  the  consignee's  lien  for 
advances.^ 

§  214.  It  is  to  be  kept  in  mind  that  the  factor  or  commission  merchant 
cannot  at  comtnon  law  legally  pledge  the  goods  of  his  principal,  without 
express  authority ;  that  ho  cannot  do  so,  oven  for  the  purpose  of  raising 
money  to  meet  his  principal's  bills  of  exchange,  drawn  against  a  consign- 
ment of  the  goods."  It  follows  that  a  factor's  pledge  of  the  goods  under 
his  control,  however  made,  is  ineffectual  unless  covered  by  the  express 
terms  of  the  statute.^  The  third  section  of  the  N.  Y.  statute  applies 
only  where  the  factor  or  agent  is  intrusted  with  the  evidence  of  title,  or 
with  the  possession  of  merchandise,  for  the  purpose  of  sale,  or  as  secu- 
rity for  advances,  or  both.  It  does  not  apply  where  goods  are  stored 
iXdth  or  left  in  the  possession  of  the  factor,  without  authority  to  sell ;  or 
where  the  goods  are  committed  to  his  custody  for  the  purpose  of  sblp^ 
ment  or  transportation.' 


*  Porter  v.  Parks,  49  N.  Y.,  564. 

*  15  Barb.,  506;  Easton  v.  Clark,  35  N.  Y.,  225;  see  Faiteera  St  M.Kat. 
Bank  v.  Erio  R.  Co.,  17  Albany  Law  Journal,  154. 

"  Angel  1  on  Com.  Carriers,  $  497 ;  Sweet  v.  Barney,  23  K.  Y.,  335. 

*  Winter  v.  Coit,  3  Seld.,  7  N.  Y.,  238 ;  Du  Peirat  v.  Wolfe,  29  N.  Y.,  436. 

*  Patterson  v.  Perry,  5  Boaw.,  518;  Cnrtis  v.  Norris,  8  Pick.,  280;  Black  v. 
Zacherio  &  Co.,  3  How.  U.  S.,  483. 

^  Gill  V.  KyratT,  5  Moore,  503 ;  Fielding  v.  Kymer,  2  B.  d&  B.,  639 ;  Kowsom  v. 
Thornton,  G  Ea^t,  17 ;  Gaiehord  v.  Morgan,  4  Moore,  33 ;  Marline  v.  Colefi,  1  K. 
&B.,  140 ;  McCombio  v.  Davies,  7  East,  5;  3  Smith,  3;  see  Boyson  v.  Coles,  G 
M.  &  S.,  14. 

^  Hatfield  v.  Phillips,  12  C.  A  F.,  343 ;  14  M.  &;  W.,  665 ;  Phillipe  V.  Hath, 
6  M.  &  W.,  .'372. 

*  Bonito  V.  Mosqnera,  2  Bosw.,  402, 429,  436;  Wilson  v.  Xaaon,  4  Boew.,  155; 
Corill  Y.  Hill,  C  N.  Y.,  374 ;  Cook  v.  Adama,  1  Bosw.,  497 ;  Danbury  v.  Brltton, 
5  Scotty  665.    The  English  Act  of  6  Geo.  IV.,  ch.  94,  as  constraed  by  the  decis- 
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§  215.  As  soon  as  the  consignee  receives  the  goods,  the  bill  of  lading 
ceases  to  represent  them ;  it  has  accomplished  the  purpose  for  which  it 
was  given ;  and  it  can  no  longer  be  transferred  as  evidence  of  the  title 
to  the  goods.^  On  their  arrival  from  abroad,  the  consignee  holding  the 
bOl  of  lading  enters  them  at  the  custom-house,  and  procures  from  the 
collector  and  naval  officer  of  the  port  a  permit  to  land  the  goods,  which 
is  given  on  receipt  of  security  for  or  on  payment  of  the  duties.  On  pre- 
senting this  permit  to  the  inspector,  the  goods  are  landed  and  delivered. 
A  delivery  order  indorsed  on  the  permit  will  give  to  the  holder,  exclu- 
sively, the  means  and  power  of  obtaining  possession  of  the  property.^  It 
may,  therefore,  be  assumed  that  the  consignee  may  pledge  the  goods  for 
advances  by  a  transfer  of  the  custom-house  permit,  with  an  order  for 
their  delivery  to  the  transferee.^ 

§  216.  When  the  duties  are  not  paid,  the  goods  pass  into  a  bonded 
warehouse,  designated  by  the  consignee ;  and  the  warehouseman  gives 
a  receipt  for  them,  stating  on  whose  account  they  are  so  received  in 
bond.  This  receipt  now  becomes  evidence  of  the  title ;  the  goods  are 
held  as  security  for  the  payment  of  the  duties ;  the  actual  custody  of 
the  property  being  separated  from  the  legal  possession.  In  this  situa- 
tion the  holder  of  the  receipt,  the  consignee  or  factor  for  sale,  may 
pledge  the  goods  for  advances  or  sell  them,  by  a  transfer  with  an  order 
indorsed  upon  the  receipt  for  a  delivery  of  the  goods,  accompanied  by  a 
written  authority  to  make  the  withdrawal  entry  at  the  cust.om-house. 
Thus  armed,  the  transferee  has  the  exclusive  means  of  reducing  the 
goods  into  his  actual  possession,  on  payment  of  the  duties.  The  legal 
possession  accompanies  the  title,  and  passes  to  the  transferee.^ 

The  money  or  securities  advanced  by  the  pledgee  must  be  given  on 
the  faith  of  the  title ;  but  it  is  not  essential  that  the  pledge  should  be 
created  in  specific  form,  at  the  very  time  the  advance  is  made ;  it  may 

ionsy  only  rondtored  pledges  effectaal,  when  made  on  the  specific  docnment  of 
title  entrusted  to  the  factor  by  the  owner.  The  later  Act  of  5  and  6  Vict.,  ch. 
39,  is  of  broader  scope ;  bnt  does  not  cover  pledges  for  antecedent  debts,  no  ac- 
tual advance  being  made  at  the  time.  Macnee  v.  Gorst,  4  L.  R.  £q.,  351 ;  15 
W.  E.,  1197. 

*  Bonito  V.  Moeqnera,  2  Bosw.,  401,  440 ;  Hatfield  v.  Phillips,  and  Philli]psv. 
Hath,  supra. 

*  Bonito  v.  Mosqnera,  2  Bosw.,  441,  and  Brucb's  Warehonse  Manual. 

*  The  force  of  the  permit  is  soon  spent ;  it  is  a  voucher  for  the  duties  paid ; 
St  anthortzcs  a  landing  of  the  goods ;  and  it  specifies  the  importer  or  consignee 
by  name. 

^Mottram  v.  Heyer,  5  Denio,  629;  "Waldron  v.  Romaine,  22  N.  Y.,  388; 
Bnnham  v.  Mann,  4  Seld.,  8  N.  T.,  508 ;  Cartwright  v.  Wilmerding,  24  N.  Y^ 
601     Zachrisson  v.  Poppo,  3  Bosw.,  171. 
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be  perfected  afterwards;  or  the  pledge  may  be  first  made,  and  the 
money  or  security  afterward  given.* 

§  217.  Goods  or  gram  m  a  private  warehouse,  for  which  the  owner 
holds  a  receipt,  may  be  delivered  in  pledge  by  a  transfer,  with  an  order 
for  the  property ;  the  receipt  is  written  evidence  of  title  within  the 
meaning  of  the  statute ;  and  a  valid  transfer  of  the  goods  accompanied 
with  an  order  on  the  warehouseman  for  their  delivery,  is  effectual  to 
render  valid  a  contract  of  pledge.  The  delivery  is  sufficient.  The  trans- 
feree takes  the  title  in  trust,  and  the  possession  follows  the  title ;  cer- 
tainly, where  the  transaction  covers  a  specific  parcel  of  goods.'  In 
what  manner  is  this  transfer  to  bo  madef  As  a  bill  of  lading  may  be 
transferred,  with  the  goods  covered  by  it,  by  a  simple  delivery  of  it  in 
pledge,  there  does  not  seem  to  be  any  good  reason  to  prevent  a  valid 
transfer  of  the  warehouse  receipt  in  the  same  manner.  The  form  of  the 
receipt  is  often  such  as  to  indicate  an  intention  that  it  shall  be  so  trans- 
ferred.^ And  though  not  drawn  so  as  to  call  for  delivery  to  the  bearer, 
it  is  at  least  as  transferable  as  any  chose  in  action  ]^  which  may  be  trans- 
ferred without  any  form  of  writing ;  as  an  equitable  mortgage  may  be 
created  by  a  deposit  of  title  deeds  ;*  and  as  a  gift  of  a  security  may  be 
perfected  without  a  written  transfer.' 

In  some  of  our  business  centres  the  custom  is  to  receive  grain  into 
largo  warehouses  or  elevators,  unloading  each  car  or  vessel  into  a  com* 
mon  mass,  taking  care  to  keep  each  grade  of  the  grain  by  itself.  For 
each  parcel  received,  the  owners  of  the  elevator  give  a  receipt,  specifymg 
the  number  of  bushels,  and  the  grade,  and  on  whose  account  the  grain 
IS  so  received,  and  that  it  is  ''  subject  to  their  order  hereon."  On  a  sale 
or  pledge  of  the  parcel,  the  holder  of  the  receipt  indorses  upon  it  an 
order  for  the  nlelivery  -,  thus  placing  the  grain  under  the  control  of  the 
transferee.' 

>  JenniDgs  v.  Merrill,  20  Wend.,  9 ;  39  N.  Y.,  233 ;  Cartwrigbt  v.  Wilmerding, 
24  N.  Y.,  521,  533.  See  Voorbis  v.  Olmbtead,  C6  N.  Y.,  113 ;  Knights  v.  Wtffin, 
L.  R.,  5  Q.  B.,  660 ;  Continental  N.  Bk.  v.  Nat.  Bk.,  50  N.  Y.,  575. 

•  24  N.,  Y.,  621,  533 ;  W^aldroii  v.  Eomaino,  supra,  22  N.  Y.,  333;  Mottram  v. 
Heyer,  5  Denio,  629;  Pierce  y.  Gibson,  2  Ind.,  408. 

»  Eice  T.  Cutler,  17  Wis.,  351 ;  Wbitney  v.  Tibbitts,  17  Wis.,  359. 

*  Petitt  Y.  First  Sec.  Bank,  4  Bnsh  (Ky.),  3:^4 ;  City  Bank  y.  Borne,  W.  A.  O. 
R.  R.  Co.,  44  N.  Y.,  136 ;  Luckey  v.  Gannon,  1  Sweeny,  12. 

<  Daw  Y.  Terrell,  33  BeaY.,  218 ;  Eeyes  y.  Williams,  3  Y.  &  C,  55 ;  Williaima 
Y.  EYans,  23  Beav.,  239. 

'  Sessions  y.  Moseley,  4  Cosh.,  87 ;  Bates  y.  Eempton,  7  Gray,  382 ;  Brown 
Y.  Brown,  18  Conn.,  310 ;  Westerlo  y.  De  Witt,  36  N.  Y.,  340. 

7  Wbitney  v.  Tibbitts,  supra,  17  Wis.,  359 ;  Bassell  y.  Carrington,  42  N.  Y., 
118.  In  this  case  400  bosbels  of  corn  in  an  eleYator  were  sold  and  paid  for,  oud 
an  order  given  on  the  elevator  for  the  same ;  hold  that  the  title  passed,  and. 
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§  ^8.  Tlia  thifd  section  of  out  factors'  act  declares  that  the  factor  olr 
agent  intrusted  with  the  possession  of  any  merchandise  for  the  purpose 
of  sale,  shall  be  deemed  the  true  owner,  so  as  to  give  validity  to  his 
eentract  for  the  sale  or  disposition  of  the  goods  for  money  advanced  or 
securities  given  on  the  faith  thereof.  In  terms  it  gives  the  same  effect 
to  the  possession  of  the  goods  as  it  does  to  the  possession  of  documen- 
tary or  written  evidence  of  the  title.  Possession,  with  authority  to  sell^ 
enables  the  agent  to  procure  advances  upon  the  goods.*  JPossession  with- 
out^ or  after  the  authority  has  been  withdrawn,  does  hot  enable  him  to 
pledge  the  goods.^  And  he  cannot  without  express  authGrity,  pledge 
them  as  security  fbf  an  antecedent  debt.  Acting  without  such  authority, 
he  cannot  rightfully  pledge  the  property  in  any  case  for  his  own  benefit. 

§  219.  Shares  of  st^ck  in  a  eorporatlon  are  now,  and  have  been  for 
many  years,  habitually  pledged  as  collateral  security  for  money  loaned. 
The  pledge  is  made  by  a  direct  transfer  of  the  scrip,  in  writing,  with 
an  authority  to  effect  a  transfer  in  due  form  on  the  books  of  the  corpo^ 
ration ;  and  in  his  note  for  the  sum  loaned,  the  borrower  further  author- 
izes the  pledgee  to  sell  the  stock.  The  effect  of  the  transaction  is 
not  a  mortgage,  but  a  pledge  of  the  stock  to  secure  the  prompt  payment 
of  the  money  borrowed.  On  account  of  its  incorporeal  nature,  prop- 
erty in  stocks  cannot  be  otherwise  delivered.  A  delivery  of  the  scrip 
alone  is  not  considered  sufficient,  because  it  does  not  of  itsdf  enable 
the  pledgee  to  sell  the  stock  and  apply  the  proceeds  to  pay  the  debt;' 

that  the  separation  of  the  parcel  from  the  common  mass,  undistinguishablo  in 
liaality  or  valne,  is  not'  necessary  to  pass  the  title  when  the  intention  to  do  so 
la  otherwise  clearly  manifested.  The  real  intent  of  the  transaction  is  to  b^ 
carried  into  effect.  Klmbeijy  n  Fatehin,  19  N;  Y.,  890.  See  Peitins  y;  Daeoli, 
13  Mich.,  81 ;  7  N.  Y.,  837 ;  9  Ad.  <&  £Ui%  895.  When  the  deUvery  is  reqniied 
to  satisfy  tbe  statute  of  ixands,  on  a  sale,  the  order  should  be  accepted  or  as* 
sented  to  by  the  warehousemen.  Dixon  v.  Buck,  42  Barb.,  70 ;  Potter  v.  Wash- 
bum,  13  y t.,  533 ;  Barrows  v.  Harrison,  12  Iowa,  588 ;  Biddle  v.  Bend,  6  Beat  St 
Siaitfa,  285 }  Gibson  v.  Stevens,  8  Itow.  U.  S.,  384. 
'  Pcgram  v.  Carson,  10  Bosw.,  505. 

*  KIclierson  v.  Darrow,  5  Allen,  419 ;  Fnentds  t.  Montis,  16  W.  B.,  900 ;  3  L» 
B,  C.  P.,  263 ;  37  L.  J.  C.  P.,  137 ;  18  L.  T.  N.  8.,  21.  Affirmed  on  appeal,  17  W. 
B.,  203 ;  38  L.  J.  C.  P.,  93;  19  L.  J.  K.  S.,  364 ;  4  L.  E.  C.  P,,  93. 

*  Allen  V.  Dykers,  3  Hill,  593 ;  S.  C,  7  Hill,  497 ;  Wilson  v.  Little,  H  K.  Y, 
(2  Count.),  443.  The  form  of  the  note  given  by  the  borrower  appears  la  both 
of  these  cases ;  it  is  very  nearly  the  same  now  in  use ;  in  Allen  v.  Pykera  tha 
stock  was  transferred  on  the  books  of  the  corporation  when  the  note  was  given  > 
this  is  not  now  the  custom ;  in  Wilson  v.  Little  the  transfer  was  also  made  on 
tb6  books  of  the  company  on  the  day  tbe  loan  was  made.  In  the  note  now 
used  the  maker  gives  the  pledgee  authority  t^  sell  at  the  Boazd  of  Brokers,  K. 
Y.,  or  at  public  9t  private  Mikr. 
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.and  yet  it  is  quite  possible  to  pledge  the  stock,  Mrithont  giving  to  the 
pledgee  every  facility  to  dispose  of  it  by  a  swift  sale.^  A  contract  of 
pledge  also  arises  \7here  a  broker  receives  from  a  customer  an  advance 
of  money  as  a  margin,  and  agrees  to  purchase  and  hold  stocks  for  him 
on  speculation }  the  broker  to  hold  the  stocks  as  a  security  for  the  pur- 
chase money  paid  by  liim  beyond  the  margin  advanced.  The  risk  of  loss  is 
assumed  by  the  customer ;  the  purchase  is  made  on  his  behalf,  and  the  agent 
holds  the  title  to  the  stock  as  security.  In  substance,  the  transaction 
creates  the  legal  relation  of  pledgor  and  pledgee  between  the  parties. 
The  general  title  to  the  stocks  is  in  the  customer  on  nrhose  account  the 
purchase  is  made;  and  the  broker  is  therefore  bound  to  hold  the  same 
subject  to  his  principal's  right  of  property,  under  the  contract.' 

Shares  of  stock  in  a  bank  or  banking  association  may  also  become 
pledged  to  the  corporation  for  the  debts  and  liabilities  of  the  share- 
holder. Such  a  pledge  arises  where  the  charter  or  the  articles  of  as- 
sociation provide  that  the  shares  of  its  stock  are  to  be  transferred  on  its 
books,  and  that  they  shall  not  bo  transferable  unless  the  shareholder 
shall  first  discharge  all  debts  duo  by  him  to  the  bank.  Tlie  effect  of 
the  provision  is  to  pledge  each  shareholder's  stock  for  any  debt  or  lia- 
bility incurred  by  him  to  the  corporate  body ;  and  hence  every  purchaser 
of  the  stock  takes  it  subject  to  this  lien.'  A  by-law  of  the  association 
IS  not  effectual  to  create  the  lien  ]  clearly  not  where  under  the  statute 
the  articles  of  association  are  to  regulate  the  transfer  of  the  stock. 

Under  a  direct  pledge  of  stock,  the  owner  making  the  pledge  retains 
the  right  to  vote  upon  it  in  the  election  of  directors  of  the  corporation ; 
a  right  so  evident  that  no  question  can  arise  in  reference  to  it,  where 
the  stock  remains  registered  in  the  name  of  the  pledgor.'  The  con- 
tract of  pledge  is  entirely  consistent  with  the  owner's  rights  as  a  stock- 
holder; until  the  pledge  is  rendered  avulable  by  a  foreclosure,  he 
lemdns  a  member  of  the  corporate  body,  interested  in  its  management.* 

*  Com.  Bank  of  Bnffido  ▼.  Kortrigbt,  23  Wend.,  348;  Egrp,  WiUcocka,  7. 
Cowen,  402 ;  Matter  of  Barker,  G  Wend.,  G09. 

*  Maikhiun  t.  Jaadon,  41  X.  T.,  235;  Horton  t.  Moigan,  19  N.  Y.,  170; 
Laurence  r.  Maxwell,  C3  K.  Y.,  19 ;  Baker  v.  Drake,  53  N.  Y.,  211. 

>  Leggett  T.  Bank  of  Sing  Sing,  24  N.  Y.,  283 ;  Grant  v.  Mechanics'  Bank  ot 
Pbila.,  11  Serg.  d;  Ratrle,  143 ;  Union  Bank  of  Georgetown  t.  Lainl,  2  Wheat. 
390 ;  Bank  of  Utica  v.  Smalley,  2  Coxven,  770  ;  McCready  t.  Rumsey,  C  Doer,  574, 

«  Bank  of  Attica  x.  MamjdTactniers'  &  Tradeis*  Bank,  20  N.  Y./oOl ;  34  N.  Y., 
30,  80 ;  13  K.  Y.,  599 ;  Cole  v.  Byan,  52  BarU.,  1G3,  172 ;  Boeenback  v.  Salt 
Springs  National  Bank,  53  Barb.,  495,  502. 

*  £x  parte  Wilicocks,  7  Cowen,  402, 410 ;  Matter  of  Jacob  Barker,  6  Wend., 
OB. 

*  MerchaDta^  Bank  T.Cook,  4  Pick.  (Mass.),  R^  406;  44  Md^349L 
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Appearing  as  a  stockholder  on  Iho  books  of  the  corporation,  the  in- 
spectors are  not  at  liberty  to  inquire  whether  the  stock  has  been  hypoth- 
ecated.* A  different  rule  has  been  adopted  by  statute  in  this  State,  in 
respect  to  the  stock  of  moneyed  corporations ;  in  these  no  one  is  allowed 
to  vote  on  hypothecated  stock,  or  stock  pledged  as  a  collateral  security  ."^ 
The  relation  of  the  parties  is  not  otherwise  affected  by  the  pledge.^ 

§  220.  A  direct  transfer  of  the  title  to  a  security  or  chose  in  action, 
is  perfectly  consistent  with  a  contract  of  pledge ;  and  will  be  so  con- 
sidered where  the  whole  transaction  shews  that  the  transfer  was  intended 
as  a  security,  and  does  not  amount  to  a  mortgage  or  a  sale.^  In  many 
cases  it  is  quite  important  that  the  holder  should  be  invested  with  the 
title ;  and  in  some  cases  it  is  essential  that  he  should  hold  the  title  in 
order  to  reap  the  benefits  of  the  security  ;  c.  g,,  where  a  policy  of  insur- 
ance against  loss  by  fire  is  assigned  as  collateral  security  for  the  pay- 
ment of  a  sum  loaned  on  bond  and  mortgage,  the  assignment  of  the 
policy  is  necessary  to  give  the  mortgagee  the  protection  of  the  policy ; 
and  the  custom  is  for  the  holder  of  the  bond  and  mortgage  cither  to 
take  a  formal  assignment  of  the  policy,  with  the  consent  cf  the  insurer, 
or  to  have  an  entry  made  upon  the  policy  making  the  loss,  if  any  shall 
happen,  payable  directly  to  the  holder  of  the  mortgage.* 

§  221.  There  is  nothing  to  prevent  the  owner  from  pledging  an  ex- 
isting reversionary  interest  in  chattels  or  securities ;  e.  g,,  a  consignee 
who  procures  advances  on  a  consignment,  by  depositing  the  bill  of  lad- 
ing with  the  party  making  the  advance,  does  not  thereby  preclude  him- 
self from  making  a  further  pledge  of  the  same  goods ;  the  first  pledge 
heing  for  an  amount  which  does  not  exhaust  their  value.  The  second 
pledge  is  rendered  effectual  by  a  contract  pledging  the  goods,  with  an 
order  on  the  first  pledgee  for  the  balance  after  paying  the  amount  due 
him ;  his  assent  to  the  order  will  be  sufficient.^    In  like  manner,  where 

'  Matter  of  Cecil,  36  How.  Pr.,  477. 

*  2  B.  S.,  r>24,  fifth  ed. :  prima  facie  the  transfer  books  shew  who  are  the 
•harclioUlers  and  entitle<l  to  vote  on  the  stock.  See  also  Revised  Statutes  of 
U.  S.,  55  5144,  5147,  pages  1000,  1001 ;  Magrudcr  v.  Colston,  44  Md.,  349  ;  15 
Albany  Law  J.,  389. 

'  Batterworth,  Receiver,  v.  Kennedy,  5  Bosw.,  143, 146. 

*  M'Lean  v.  Walker,  10  Jtibu.  R.,  471 ;  Campbell  v.  Parker,  9  Bosw.,  323; 
I>ewey  v.  Bowman,  8  Cala.,  145. 

'  The  mortgagee  and  his  assignee  have  an  insurable  interest  in  the  prem- 
ises covered  by  the  mortgage.  Bee  Shearman  v.  Niagara  Fire  Ins.  Co.,  46  N.  Y., 
526;  Grosvenor  v.  Atlantic  Fire  lus.  Co.,  17  N.  Y.,  391 ;  Bnfialo  Steam  Engine 
Works  V.  Snn  Mntnal  Ins.  Co.,  17  N.  T.,  401. 

«  Portalis  v.  Telley,  5  L.  R.  £q.,  140 ;  37  L.  J.  Chano.,  139 ;  16  W.  R.,  503; 
17  L.  T.  N.  S.,  344. 
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stocks  are  lield  {n  pledge  by  a  bank  for  a  loan  of  money,  there  U  noih* 
ing  to  prevent  the  owner  from  making  a  further  pledge  of  them  to  iha 
bank  for  additional  advanoes,  by  a  verbal  contract.  Th^  existing  situ* 
ation  dispenses  with  the  necessity  of  any  formal  transfer.^ 

A  bond  and  mortgage  may  be  transferred  as  a  collateral  security, 
without  making  a  formal  written  assignment  of  thorn ;  that  is  to  say,  by 
delivering  them  and  receiving  advances  npon  them*  After  that  a  writ- 
ten assignment  of  the  securities  to  a  third  party,  will  convey  the  titl^ 
subject  to  the  advances  which  have  been  made  upon  tbepi.*  A  delivery 
or  transfer  of  the  mortgage  separate  from  the  bond,  amounts  to  nothing  j 
since  the  mortgage  is  only  a  collateral  to  the  bond  debt  it  is  given  to  se- 
cure.^ A  sale  of  the  pledge,  a  qhose  in  action,  to  ^  bona  fide  purchaser 
for  value,. is  so  for  effectual,  that  the  pledgor  must  tender  the  amount 
of  the  original  debt  to  the  purchaser,' 

§  222.  Negotiable  notes,  bills  of  exchange  and  bonds  issued  by  govr 
emment  or  by  private  corporations  in  a  negotiable  formj  arc  uaually 
pledged  as  collateral  security,  by  a  delivery  of  the  instrument  so  in- 
dorsed, where  that  is  necessary,  as  to  ve^t  the  title  in  the  pledgee.  And 
the  circumstance  that  the  title  is  in  form  transferred  to  the  pledgee, 
does  not  materially  affect  the  contract  of  pledge,*  the  pledgee  tnkes  the 
title  in  trust,  to  sell  the  bonds,  they  being  usually  bought  and  sold  like 
stocks,  and  to  collect  the  negotiable  notes  or  bills  when  they  become 
due,  and  apply  the  proceeds  qa  the  debt  to  secure  which  they  were 
given.^  The  contract  of  pledge  may  be  valid  and  effectual,  whorq  the 
notes  or  bills  are  not  properly  indorsed  to  the  pledgee ;  the  paper  be- 
ing delivered  as  a  seourity.^  The  trustee  has  the  right  to  collect  the 
amount  duo  on  the  security,  uk  order  that  he  may  properly  execute  the 
tmsf 

The  bonds  of  a  stiate  or  of  a  coiporation,  issued  under  the  authority  of 
law  and  made  payable  to  bearer,  are  negotiable  in  such  a  sense  that  the 

*  Van  BlaiooBi  t.  The  Br«K»dway  Bank,  37  X^,  Y.,  ^0 1  aeie  Br^wn  v«  Wm- 
ren,  43  N.  H.,  4;i0 ;  tud  aloo  8aQd«»  v.  Davis,  13  B.  Mou.  (KyOt  432. 

'  A  luortgage  may  Ud  a^signe^  ^y  a  i^ei^  delivery ;  Bunyon  v,  MfiFBOveai^ 
11  John.  R.,  534;  Sweet  v.  Van  Wyck,  3  Barb.  Ch.,  647;  Haskina  v^  KeUy,  1 
Bobt.,  160, 171,  and  cases  tb^re  oited- 

«  Merritt  v.  Bartholick,  44  N.  T.,  44. 

*  Tolty  Y.  The  Freedman's  Saving  &  Trust  Cki^,  15  AlbaiQC  Law  Jofvmal  •# 
FeK  17, 1877,  page  120. 

^  Wheeler  V.  Newbold,  16  N.  Y.,  3M. 

t  HelBon  V.  Wellington,  Q  Boew.,  178, 137 ;  NelsoQ  y,  Eaton,  26  K«  T.,  410; 
aa  to  effect  of  pledge  in  due  form  aee  ante  |  i  196^  197 ;  Marine.  Bank  v.  Vail,  6 
Boew.  421 ;  Bia^naid  v.  N.  Y.  &  H.  B.  S.  Co.,  %  M.  Xn  49& 

'  Fh&gg  V.  Manger,  5  Seld.,  9  N.  Y.,  483,  492. 
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pnrcbaser  takes  tho  title  by  delivery  Mdth  the  i^hts  t*f  a  bona  fidi 
holder.^  He  is  entitled  to  hold  them^  where  he  pnrchases  them,  or  makes 
advances  upon  them  in  good  faith,  And  becomes  the  actual  holder  of 
them.'  The  same  rule  must  apply  '^here  bonds  or  stocks  or  conpons 
are  left  and  issued  in  such  a  form  tiiat  they  ynil  pass  from  hand  to  hand 
by  delivery ;  on  the  othet  hand,  where  they  do  not  pass  as  negotiable 
paper  the  pledged  will  only  acquire  the  interest  of  thd  pledgor  in  the  se- 
curity.* 

§  223*  Where  a  pledge  is  faiily  maide,  the  pledgee  does  not  lose  bis 
lien  by  permitting  the  owner  to  take  and  use  the  property  for  a  special 
purpose ;  as  where  the  captain  of  a  ship  pledged  his  chronometer  and 
was  permitted  to  use  it  for  a  voyage  ;*  or  where  the  purchaser  of  per- 
sonal property  delivers  it  as  security  to  a  person  who  becomes  his  surety 
for  the  purchase  money,  and  ho  permits  the  purchaser  to  use  it  tempo- 
rarily/ The  pledgee  must  retain  the  possession ;  be  need  not  retain  the 
actual  custody  of  the  property,  in  order  to  preserve  his  lien.  E.  <f., 
where  the  pledgee  of  a  bond  delivers  it  to  the  pledgor  to  get  and  return 
stock  in  exchange  for  it,  he  does  not  part  with  his  title  or  possession ; 
he  may  therefore  maintsun  the  action  of  trover  against  the  pledgor  for  the 
bond;*  he  takes  the  property  as  an  agettt  oir  special  bailee,  subject  to 
tho  order  of  the  pledgee^  and  in  subordination  to  his  special  property.^ 

The  general  rule  is,  that  the  possession  must  be  taken  and  retained  in 
order  to  create  and  continue  the  pledge.  The  rule  is  pro][yer!y  enforced 
With  smne  strictness  iii  favor  of  creditors  and  tbird  parties ;  the  same 
nea^ons  requirb  the  possession  to  uphold  the  lien,  which  apply  where  a 
b^flee  holds  a  lien  on  chattels  for  work  and  services.® 


>  Assumed  in  State  of  Illinois  v.  Dolafield,  8  Paige,  597;  S.  C,  2  Hill,  159 
177 ;  Fisher  v.  The  Morris  Canal  <&  Banking  Co.,  3  Amer.  X^iW  Beg.,  423 ;  Bank 
of  Borne  v.  YilUige  of  Rome,  19  N.  Y.,  20. 

'  BirdBall  v.  Ra^ell,  29  N.  Y.,  220.  He  cannot  take  as  I&m  fids  holder, 
where  he  takes  with  notice.    Sfarin  v.  Town  of  Genoa,  23  N.  Y.,  430. 

*  Culver  V.  Benedict,  13  Gray,  7;  Hodges  ▼.  Shnler^  24  Bairb.,  68;  8.  C,  22 
K.  Y.,  114 ;  Gorgier  v.  Mieville,  3  B.  &  C,  45 ;  Lang  r.  Smjthy  7  Bing,,  284. 

*  Beeves  v.  Capper,  5  Bing.  N.  C,  136 f  47  III.,  5a 

'  Ferguson  v.  Ijnion  Furnace  Co.,  9  Wend.,  345 ;  trsftted  as  a  mortgage. 

<  Hsiys  ▼.  kiddle,  1  Sand.,  248. 

*^  White  V.  Piatt,  5  Denio,  269j  Way  t.  Davidson,  12  Gray  (Mass.),  466} 
Coleman  v.  Shelton,  2  McCord  (S.  C.)  Ch.,  123 ;  Coopet  v.  Bay,  47  HI.,  53 ;  Hut- 
ton  Y.  Amett,  51  III.,  ^ ;  Thayer  y.  Dwight,  104  Mass.,  254. 

*  Walker  v.  Staples,  5  Allen  (Mass.),  34.  Bill  of  sale  given  of  a  carryall  and 
chaise  as  a  security,  held  a  pledge;  and  hefng  given  hack  hy  the  pledgee  to 
the  pledgor  to  let  on  hire  for  his  own  advantage,  tvith  eaan^  it  \^as  held  that  the 
]^]6C^;6e  thereby  lost hislien.    KtmbaUy.Hildi«th^8Allett(Mis8.>,107.    Abiilol 
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§  224.  BdcUum  (if  Pledge  to  Original  Contract  A  contract  of  pledge  is 
liko  a  contract  of  suretyship ;  it  boars  much  the  same  relation  to  the 
orignial  debt.  The  original  debt  is  the  basis  of  the  new  contract ;  it  is 
the  consideration  for  the  contract  of  pledge.'  The  original  debt  being 
illegal,  the  law  will  not  enforce  a  contract  of  suretyship  to  secure  its  pay- 
ment ;^  and  for  the  same  reason  it  cannot  enforce  a  contract  of  pledge 
made  to  secure  an  illegal  debt.  In  other  words,  the  law  must  leave  the 
parties  where  it  finds  them ;  since  it  cannot  give  to  either  party  an  af- 
firmative relief  where  the  pledge  is  made  at  the  time  and  enters  into  the 
original,  the  illegal  contract.'  The  party  paying  or  advancing  money 
or  property  under  an  illegal  contract,  is  not  allowed  to  recover  it  back; 
that  is,  the  law  does  not  interfere  to  compel  a  restoration/ 

§  225.  The  law  does  not  aid  a  party  in  the  execution  of  an  illegal 
contract,  and  it  does  not  uphold  a  collateral  agreement  designed  to  in- 
sure its  performance.  On  this  account  the  assignment  of  an  existing 
valid  bond  and  mortgage,  made  at  the  same  time  and  to  secure  the  ful- 
filment of  an  illegal  contract,  docs  not  transfer  the  title ;  and  the  as- 
signee will  not  be  permitted  to  reap  the  advantages  of  the  collateral  se- 
curity by  a  foreclosure.^  For  the  same  reason,  a  new  and  subsequent 
contract  which  stipulates  for  the  performance  of  the  illegal  agreement, 
Is  equally  illegal  and  void  ^  it  is  void  when  it  is  based  upon  or  seeks  to 

sale  of  a  watch,  amonnting  to  a  pledge  of  it ;  pledgee  redelivered  tbe  watch,  and 
no  explanation  being  given,  the  conrt  held  this  a  waiver  of  the  lien:  that  the 
pledgee  by  relinqnishiug  the  possession  waives  or  loses  his  lien.  Beeman  v.  Law- 
ton,  37  Maine,  543;  the  possession  must  be  taken  and  retained  in  order  to  cre- 
ate and  continue  a  pledge ;  Kussell  v.  Fillmore,  15  Y t.,  130,  135.  Treadwell  v. 
Davis,  34  Cal.,  GOl ;  Parshall  v.  Eggart,  52  Barb.,  367 ;  agreed  upon,  it  may  be 
arquired  afterwards;  S.  C,  54  N.  Y.,  18.  Where  tbe  pledge  is  immediately  re- 
turned to  the  pledgor,  and  ho  is  permitted  to  use  the  same  (horse)  as  his  own 
j)roperty,  an  attaching  creditor  will  hold  the  property.  Barrett  v.  Cole,  4 
Jonc's  (N.  C.)  Law,  40.  And  a  bona  fide  purchaser  from  the  pledgor  in  possession 
will  hold  the  property ;  Smith  v.  Sasser,  4  Jones  Law  (N.  C),  43.  Held  also  in 
Bodcnhamer  v.  Newsom,  5  Jones  Law  (X.  C.)  that  the  pledgee  loses  his  lien  by 
giving  up  the  property  to  the  pledgor  for  a  special  purpose. 
1  Jewett  V.  Warren,  12  Mass.,  300. 

*  Swift  V.  Beers,  3  Denio,  70  ;  Tyler  v.  Yates,  3  Barb.,  222. 

*  King  V.  Green,  6  Allen,  (Mass.),  139.  Held  in  respect  to  a  watch  given  in 
pledge  for  the  hire  of  a  horse  for  a  pleasure  drive  on  a  Sunday.  The  debt  is 
illegal  and  not  collectible :  Way  v.  Foster,  1  Allen,  40.H. 

*  Ball  V.  Gilbert,  12  Met.,  3$^";  Sampson  t.  Shaw,  Exr.,  101  Mass.,  145.  In 
this  case  the  Court  held  a  contract  to  create  a  comer  in  a  certain  stock  illegsl, 
ond  that  a  party  to  the  contract  whose  funds  had  been  used  in  the  transaction 
with  his  assent,  could  not  recover  them  back. 

'  De  Witt  V.  Brisbane,  16  N.  Y.,  508 ;  Schroeppel  v.  Coming,  5  Denio,  236; 
Johnson  v.  Bosh,  3  Barb.  Gh.,  207 ;  assumed  in  Kellogg  v.  Adams,  39  N.  Y.|  281 
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foIfiU  any  part  of  the  original  contract  ;^  and  neither  party  can  obtain 
the  aid  of  a  court  in  its  enforcement.  The  law  cannot  shew  any  more 
favor  to  the  auxiliary  than  it  does  to  the  principal  contract  i  and  it 
cannot  suffer  itself  to  be  evaded  or  subverted  in  any  manner.^ 

§  22G.  When  a  contract  is  not  illegal  in  substance,  it  is  not  treated  a^ 
nilgai  and  corrupt  simply  because  it  provides  for  a  prohibited  mode  of 
payment,  or  embraces  an  illegal  stipulation  in  favor  of  one  party,  in  no 
way  beneficial  to  the  other.  JE.g.,  a  deposit  of  money  in  a  bank  created 
a  legal  contract ;  and  though  the  bank  credit  the  amount  in  a  pass-book^ 
illegally  making  it  payable  at  a  future  day,  the  depositor  may  recover 
back  the  money.'  So  where  a  bank  of  this  state  borrows  money  of  a  for- 
eign company  and  gives  notes  therefor,  illegal  by  our  law  because  pay- 
able on  time,  and  gives  a  pledge  of  stocks  to  secure  the  payment,  the 
lender,  innocent  of  any  intent  to  evade  the  law,  may  hold  the  pledge.* 
So  where  a  sale  of  stocks,  legal  in  itself,  is  made  to  a  banking  associa-^ 
tion,  and  the  seller  receives  therefor  notes  illegal  simply  because  paya- 
ble on  time,  he  may  recover  the  value  of  the  stocks ;  not  being  in  pari 
ddictOy  he  may  recover  on  an  implied  undertakmg.'^  The  mode  of  pay- 
ment is  not  of  the  essence  of  the  contract;  it  is  more  like  a  collateral 
stipulation — a  dead  limb  to  be  pruned  away  that  the  tree  may  live. 

§  227.  Money  paid  and  securities  given  under  extortionate  contracts 
may  be  recovered  back,  or  the  contract  held  void,  as  the  case  may  re- 
quire f  including  In  this  class  of  contracts  pledges  illegally  taken  by  a 
public  officer  under  color  of  his  office.^  But  when  the  parties  meet  on 
equal  terms,  we  assume  it  as  quite  clear  on  general  principles,  that  a 
party  pledging  goods  as  security  for  the  performance  of  an  illegal  con- 
tract, the  pledge  being  made  at  the  time  and  entering  into  the  terms  of 
the  contract,  will  not  be  assisted  to  recover  back  the  pledge.  The  po- 
sition of  the  defendant  is  one  of  vantage,  only  because  the  law  will  not 

'  Gray  v.  Hook,  4  N.  Y.,  449. 

*  Leavitt  v.  Palmer,  3  K.  Y.,  19 ;  discnflsed  and  diBtingnished  in  Cnrtis  v. 
Leavitf,  15  N.  Y.,  9, 101,  231 ;  17  N.  Y.,  521 ;  Saokott's  Harbor  Bank  v.  Codd,  18 
K.  Y.,  240.  The  first  of  those  cases  involve  the  character  of  oor  banking  associ- 
ations  and  the  effect  of  oor  restraining  laws;  they  do  not  depart  from  tho 
familiar  rale  stated  in  the  text. 

»  White  V.  Franklin  Bank.  22  Pick.,  181. 

*  Curtis  V.  Leavitt,  15  N.  Y.,  9. 

'  Tracy  v.  Talmage,  14  N.  Y.,  162-218,  and  the  cases  there  reviewed  by  Jndges 
8bu>en  and  Comstock  ;  Oneida  Bank  v.  Ontario  Bank,  21  K.  Y.,  490 ;  City 
Bank  of  N.  H.  v.  Perkins,  29  N.  Y.,  554. 

*  Osbom  v.  Bobbins,  36  N.  Y.,  365. 

'  Riohafdson  v.  Crandalli  30  How.  Pr.,  134;  47  Barb.,  335;  8.  C.^  48  N.  Y^ 
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£^yo  its  ftid  to  either  i>arty  .^  Wten  the  pledge  is  nadd  sobseqoenOy  te 
Mecure  an  lllegaL  debt)  it  is  ^thont  considoratioii ;  the  pledgee  oan  hardly 
obtain  the  aid  of  law  to  defend  his  possession  of  the  property  ;  and  it 
admits  of  some  debate  whether  the  pledgor  should  be  allowed  to  re^ 
cover  back  the  things  pledged,  without  tendering  the  amount  whkh  is 
equitably  and  justly  due.'  No  aetion  atlaw  being  required  to  convert  the 
pledge  into  a  paymimt,  it  would  seem  to  follow  that  it  should  be  treated 
HA  a  payment ;  e^>ecially  where  the  principal  debt  is  justly  due,  and 
vitiated  only  on  grounds  of  prudential  policy.' 

.  Pledges  given  to  secure  the  payment  of  a  debt  fbr  nv^ey  borrowed, 
on  a  contract  illegal  because  usurious,  may  be  recovered  back  under  ^ 
^tute  of  this  State  in  an  action  brought  by  the  borrower,  without  ten- 
dering the  amount  actually  due.  A  purchaser  or  assignee  of  the  pledge 
is  not  entitled  to  the  same  relief,  where  the  pledge  is  made  at  the  time 
Qi  the  loan.^  Independent  of  the  statute,  equity  will  not  decree  a  r^ 
turn  of  the  security- unless  the  borrower  returns  what  he  has  received.' 
Equity  does  not  enforce  a  forfeiture :  it  grants  relief  in  sudi  cases,  only 
on  equitable  terms.'  In  an  action  at  law,  the  securities  given  on  a 
usurious  contract  may  in  this  State  be  recovered  back  und^  the  statute ; 
the  action  of  trover  may  be  maintained  fbr  them/ 

'  Taylor  v.  Chesler,  Lsw  Bep.,  4  Queen's  Beneh,  309 ;  Coas&y  r.  Tates,  d 
Humph.  (Tenn.),  C05 ;  King  v.  Green,  6  AUea  (MaM.),  140. 

*  King  T.  Green,  supra ;  Jaqnes  v.  Golightly,  2  W.  Bl.,  1073 ;  Smith  v. 
Biomley,  Doug.,  (>r0  In  note.    Scarfe  v.  Morgan,  4  M.  &  W.,  281. 

*  Fanning  v.  Dunbam,  5  John.  Oh.  R.,  122.  Eqaity  gives  relief  upon  equit- 
able terms.    WiUlams  v.  Fitzbngb,  37  N.  Y.,  444. 

*  ScUFmerhom  v.  T^llmaD,  14  N.  Y.^  98, 126»  131 ;  Post  v.  President  of  Baak 
of  UticA)  7  Hill,  391 ;  Rexford  v.  Widgor,  2  N.  Y.,  131;  Hartley  t.  HarcisoDy  24 
N.  Y.,  170 ;  Beecher  v.  Ackerman,  1  Hobt.,  30. 

*  Panning  V.  Dunham,  5  John.  Ch.,  122;  Whittemore  t.  Francis,  8  Price  B., 
616;  Scott  Y.Nesbit,  2  Cox's C.  C,  183;  the  secorlty  is  void;  the  lender  cannot 
recover  on  it ;  Hammond  v.  Hopping,  13  Wend.,  305,  511. 

^  Livingston  v.  Hajria,  3  Paige  Ch.  R.,  S38 ;  Jaokson  v.  Shawl,  29  Cat.,  267. 

^  Scbroeppel  y.  Corning,  6  N.  Y.,  107;  Cooslaiid  v.  Davis,  4  Boesw.,  619; 
Binynanl  v.  Hoppock*  7  Bosw.^  151 ;  S.  C,  32  N.  Y.,  571.  Our  statutes  against 
n/iury  remain  now  sabstaot^Uy  as  they  stood  before  the  loyision  of  1830 :  the 
changes  proposed  by  the  revisors,  which  would  have  ereated  a  cotiaUitent  and 
harmonions  system,  were  nearly  all  of  them  rejected  by  the  LegislAtnio.  Tbo 
eighth  section  of  the  present  act  was  among  the  amendments  then  proposed  abd 
adopted ;  and  this  aectiou,  it  is  held,  does  not  abrogate  the  previoasly  estab- 
lished principle,  that  on  the  filing  of  a  bill  of  discovery,  alleging  usury,  the 
complainant  must  pay  or  offer  to  pay  the  principal,  or  the  sum  actually  lent^ 
The  latter  clause  in  this  same  section,  forbidding  a  court  of  equity  to  i^qurroor 
compel  payment  on  deposit  of  the  principal  sum  as  a  conditioD  of  grantiDg 
xelief,  applies  only  to  coses  where  the  complaiuant,  although  he  can  prove  th* 
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$  228.  From  mottyes  of  public  policy  several  classes  of  contracts  are 
prononnced  void  by  the  statute  of  frauds,  unless  made  in  writing.  In 
(MM  sense  these  contracts  are  illegal,  unless  they  are  made  in  writing ; 

usiiry  without  resort  to  the  oath  of  the  lender^  has  no  opportunity  of  setting  up 
the  defence  in  consequence  of  the  nature  of  the  secarities  given  by  him ;  as  for 
hMtanoe,  a  bond  and  wairant  to  confess  a  judgment,  or  a  mortgage  with  a 
power  to  foreclose  under  the  statute.    As  a  general  mle,  where  the  complainant 
has  no  legal  evidence  of  the  tttmry,  and  seeks  to  compel  ihe  defendant  to  adiuit 
or  disclose  tiie  fact,  ooarts  of  equity  will  net  compel  an  answer  upon  oath,  and 
thus  force  tbe  defendant  to  give  testimony  against  himself,  where  his  answer 
nay  subject  him  to  a  criminal  prosecution,  to  a  forfeiture  or  a  penalty.    The 
plaintiff,  in  such  a  case,  is  bound  to  waive  the  forfeiture  and  pay  the  amount 
aotually  loanod,  u^t  only  because  that  is  jast  and  equitable,  but  in  order  to 
guard  against  the  possibility  of  the  defendants'  answer  being  made  the  means 
of  subjecting  him  to  a  loss  iu  the  natare  of  a  forfeiture.    Livingston  v.  Harris, 
3  Patge  Ch.  R.,  528 ;  10  Wend.,  588 ;  3  E.  S.,  73  fifth  ed. ;  Bezford  v.  Widger,  9  N. 
T.,131;  Scbfoeppel  v.  Coming,  2  N.  Y.,  13^ ;  Williams  v.  Fitzhugh,  37  N.  Y., 
451  ^  Ccqie  t.  Wheoler,  41  K.  Y.,  303.    See  Oerwig  v.  Bitterly  56  N.  Y.,  214.  In 
Pennsylvania  tbe  lawful  rate  of  interest  for  the  loan  or  use  of  money  in  all 
eases,  wben  no  express  contract  is  made  for  a  less  nte,  Is  six  per  cent  per 
annum.    Act  of  May  28, 1858, 1  P.  L.,  022;    When  a  rate  of  interest  for  the 
loan  or  use  of  money  exceeding  that  established  by  law  is  reserved  or  contraot- 
ed  for,  the  borrower  or  debtor  cannot  be  required  to  pay  the  credit'Ors  the  excess 
^Tsr  the  legal  rate,  and  tt  is  lawihl  fbr  the  borrower  or  debtor,  at  his  option,  to 
retain  and  deduct  the  excess  from  the  amoant  of  the  debt ;  and  in  all  cases 
when  tbe  borrower  or  debtor  voluntarily  pays  the  whole  debt  or  sum  loaned,  to- 
gether with  interest  exceeding  the  lawful  rate,  no  action  to  recover  back  the  ex- 
cess can  be  sustained  unless  the  same  Is  conunenced  within  six  months  from  and 
After  tbe  payment.    Excess  of  interest  over  six  per  cent  is  the  money  of  the 
borrower,  which,  wfaeu  reet^ved  by  the  lender,  he  cannot  retain,  but  holds  for 
the  use  of  tbe  borroweiv  and  assumpsit  wilt  Ife  fbr  it ;  63  Pa.,  108.    As  soon  as 
tbe  borrower^  right  to  reoover  excess  of  Interest  accrues,  be  stands  in  the  re- 
lasiMi  of  creditor  to  the  lender  for  money  had  and  received  to  his  use.    Case  is 
a  proper  remedy  to  reoov«r  exceostve  interest ;  48  Pa.,  130.  The  general  rule  as  to 
Hieneasure  of  damages  In  an  action  of  trover,  (39  Pa^  408 ;  undoubtedly  is  well 
wttled  to  be  the  vahie  of  the  goods  at  the  time  of  the  conversion,  to  which 
nay  be  added  interest  to  tbe  time  of  the  trhil,  unless  there  may  be  some  circum- 
stances of  oppression  in  the  case,  when  the  jury  may  give  more.    Whenever  there 
laa  duty  or  obligation  devolved  upon  a  defendant  to  deliver  stocks  or  secnritka 
at  a  particular  time^  and  that  duty  or  obligation  has  not  been  fhlfiled,  then  the 
plaintiff  is  entitled  to  reeover  the  highest  price  in  the  market,  between  that 
tiise  and  the  time  of  the  tviaL    The  grounds  of  thii  exception  are  that  sucl^ 
secnrities  are  limited  in  quanity,  and  cannot  always  be  obtained  at  any  price, 
and  are  of  a  very  fluotuating  value ;  4  Watts,  142.    The  pledgee  has  a  right  to 
avail  himself  of  the  securities  deposited  with  him  by  collecting  the  money 
cm  choses  in  action^  ^ben  dun,  and  applying  it  to  the  payment  of  his  debts  \, 
and  it  is  usual  for  the  creditor,  when  goods  or  stocks  are  deposited  as  collateral 
security,  if  the  debt  is  not  paid  when  due,  to  avail  hlinself  of  these  deposits  by 
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illegal  m  the  sense  that  they  do  not  conform  to  the  terms  cf  the  statate; 
not  corrupt  and  illegal  because  they  work  a  violation  of  the  law.  And 
though  such  a  contract  cannot  be  enforced,  the  party  adYancing  money 
on  it  is  not  allowed  to  recover  it  back  so  long  as  the  other  part\  is  ready 
and  willing  to  fulfill  it  on  his  part;  and  he  is  allowed  to  recover  back 
the  money  so  paid,  where  the  other  party  refuses  to  fulfill  the  contract.^ 
Neither  is  allowed  to  maintain  an  action  in  affirmance  of  the  contract' 
And  the  party  giving  a  pledge  for  the  performance  of  the  contract  on 
his  part,  is  entitled  to  recover  it  back  the  same  as  if  it  were  money  paid 
thereon,  where  Ihe  contract  is  mutually  rescinded,  or  where  the  other 
party  refuses  to  fulfill.' 

§  220.  When  the  principal  debt  or  obligation  is  conditional,  the 
pledge  depends  upon  the  same  condition ;  and  it  is  not  available  until 
the  debt  itself  matures.'  A  defence  against  the  principal  debt  based 
on  fraud  or  duress,  enables  the  owner  to  recover  the  pledge;  it  dissolves 
the  tie  by  which  the  pledgee  holds  it.*  A  payment  or  tender  of  the 
amount  due,  accomplishes  the  same  thing;  it  discharges  the  lien,  and 
gives  the  owner  the  right  to  take  back  his  pledge."  When  the  pledge 
itself  is  obtained  by  fraud,  the  pledgee  acquires  no  interest  in  it ;  it  may 
be  recovered  from  him  in  an  action  at  law.^ 

§  230.  In  order  to  release  a  pledge,  the  pledgor  must  cancel  or  pay 
the  principal  debt,  with  interest."  To  justify  an  action  at  law  for  the 
things  pledged,  he  must  either  pay  or  make  a  legal  tender  of  the  amount 

sale ;  and  wlien  a  promissory  note  is  delivered  to  a  creditor  an  collateral  secnr^ 
ity,  aod  is  not  paid  when  dae,  he  may  sue  npon  it :  and  it  is  in  the  interest  of  the 
original  debtor  that  he  should  do  so,  since  otherwise  an  available  fnnd  might 
be  lost.  A  creditor  is  bound  to  account  with  his  debtor  for  the  proceeds  of  tbe 
security,  and  cannot  have  double  satisfaction ;  63  Penn.  St.,  108.  When  goods 
or  securities  are  deposited  as  security  for  the  payment  of  a  usurious  debt,  tbe 
creditor  is  entitled  to  hold  them,  and  is  obliged  to  surrender  them  or  account 
for  them,  ou  payment  of  the  debt  thereby  secured,  with  lawful  interest.  The 
action  for  a  conversion  of  the  things  pledged  may  be  brought  within  six  years; 
69  Penn.  St.,  408. 

^  Green  v.  Green,  9  Co  wen,  46 ;  Abbott  v.  Draper,  4  Denio,  51 ;  Ring  v.Biown^ 
2  Hill,  485  ;  Lockwood  v.  Barnes,  3  Hill,  128  ;  Thomas  v.  Dickinson,  12  N.  Y.,364. 
«  Baldwin  v.  Palmer,  10  N.  Y.,  232;  Watkins  v.Rush,  2  Lans.,  234, 
'  Burliugame  v.  Burlingame,  7  Co  wen,  92 ;  Rice  v,  Peet,  15  John.  R.,  503 ; 
Hellman  v.  Strass,  2  Hilton,  9. 

*  Code  of  Louisana,  Art.  3104 ;  Dykers  v.  Allen,  7  Hill,  497, 
'  Osborn  v.  Robbius,  supra,  36  N.  Y.,  365. 

*  Haskins  v.  Kelly,  1  Robt.,  IdO ;  Elliot  v.  Aimstrong,  2Black£,  196;  HcLeaa 
V.  Walker,  10  John.  R.,  471. 

^  Mead  v.  Bunn,  32  N.  Y.,  275. 

*  Bigelow  v.  Young,  30  Goorgia|  131. 
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due  and  demand  the  pledge  \^  and  he  ought  to  do  the  same  tiling  befoiie 
bringing  his  suit  in  equity  to  redeem.^  In  ordinary  cases  the  pledgor's 
remedy  is  direct  and  sufficient  at  law ;  and  he  has  no  occasion  to  appeal 
to  a  court  of  equity.  Where  it  is  necessary  to  take  an  account,  with  a 
yiew  to  ascertain  the  terms  on  which  a  redemption  should  be  allowed, 
the  pledgor  is  entitled  to  relief  in  equity.'  Hence  where  goods  are 
pawned  as  security  on  a  running  account,  the  pawnor  may,  after  a  re- 
fusal of  his  offer  to  account  with  and  pay  the  pawnee  the  amount  to  be 
found  due,  file  his  bill  for  an  accounting  and  redemption ;  the  pawnee 
can  neither  defeat  nor  delay  his  right  to  redeem  by  refusing  to  account.* 

§  231.  The  creditor  holding  a  pledge  as  collateral  security  for  the 
payment  of  a  debt,  may  bring  his  action  to  recover  the  amount  due. 
The  mere  fact  that  he  has  taken  a  pledge  to  secure  the  debt,  does  not 
limit  his  remedy  to  recover  it  5  does  not  affect  the  remedy  given  him  by 
law,  unless  he  thus  limits  or  confines  himself  by  contract.^  Nor  will 
the  recovery  of  a  judgment,  or  the  issue  of  an  execution  upon  it,  release 
the  pledge,  so  long  as  the  debt  remains  unsatisfied.®  The  pledge  is  to 
be  treated  consistently  as  a  security  for  payment:  unless  there  be  a 
contract  to  that  effect,  the  pledgee  is  not  obliged  to  sell  it;  he  may  rest 
upon  his  security  and  leave  his  debtor  to  make  his  own  arrangements 
and  pay  the  debt."' 

§  232.  The  relation  of  the  subsidiary  to  the  principal  contract  appears 
in  many  ways :  the  extinguishment  of  the  principal  puts  an  end  to  the 
subsidiary,  because  the  first  is  the  foundation  of  the  second  contract. 
If  a  defence  arises  against  the  principal  debt  on  the  merits,  it  may  be 
used  equally  to  liberate  the  pledge  ;*  (an  alleged  defence  is  not  sufficient^ 


^  Butts  V.  Burnett,  6  Abbott,  N.  S.,  302 ;  Bateman  v.  Pooler,  15  Wend.,  637 ; 
BtroDg  v.  Black,  46  Barb.,  227. 

'  Dunham  v.  Jackson,  6  Wend.,  22. 

*  Dnraut  v.  Einstein,  5  Bobt,  423, 436 ;  Boe  Bobinson  v.  Hanley,  11  Iowa  410; 
DoQohoe  V.  Gamble,  38  Oal.,  340. 

^Beattyv.  Sylvester,  3  Nev.,  22a;  Yaupelly.  Woodward, 2  Sand.K.  T.  Ch., 
143. 

'  Wbitwel]  T.  Brigbam,  19  Pick.  (Mass.),  117 ;  Ball  T.  Weyth,  99  Mass.,  388. 

*  Fisher  T.  Fislier,  98  Mass.,  303 ;  Morse  y.  Woods,  5  K.  H.,  297 ;  Chapman  t. 
Clougb,  6yt.,123. 

7  Badlam  v.  Tucker,  1  Pick.,  400;  Bobinson  v.  Hurley,  11  Iowa,  410 ;  Bozett^ 
T.  McClellar),  48  Bl.,  345. 

'  Whitlock  ▼.  Stewart,  13  Ala.,  790.  In  this  case  a  man  lent  his  note  to  the 
payee  and  took  a  pledge  to  secure  its  payment,  and  the  payee  lost  it  in  gaming; 
being  notified  of  this  fiMt,  it  was  held  that  the  pledgee  was  bound  to  abstain 
from  doing  anything  to  defeat  the  pledgor's  remedy. 
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it  must  be  establkhed).  However  valuable  ihe  pledge  may  be,  tke 
Creditor  is  ^titled  to  nothing  more  than  his  debt ; '  and  he  is  not  al- 
lowed to  hold  it  as  security  for  any  other  demand.^  He  holds  the 
pledge  for  has  own  benefit;  the  contract  does  not  create  a  trust  for  the 
benefit  of  any  otfter  party.^  The  pledge  is  given  to  secure  the  debt; 
that  is,  to  insure  its  actual  payment;  hence  the  pledgor  cannot  recover 
the  pledge  on  the  ground  that  the  principal  debt  is  barred  by  the  statute 
of  limitations  ;^  the  statute  operatiiig  i:^Km  the  remedy  and  not  upon  the 
debt.* 

§  233.  The  delivery  of  a  chattel  as  a  pledge,  in  anticipation  of  a  loan 
of  money  to  be  made  thereon,  is  strictly  conditional ;  it  convf^ys  no  in- 
terest until  the  loan  is  made.  Unless  the  money  is  advanced,  a  refusal 
to  return  the  chattel  is  a  conversion  of  it.  A  cause  of  action  thus  aris- 
ing is  assignable ;  but  a  specific  sale  of  the  chattel^  after  the  conversion, 
does  not  of  itself  transfer  the  cause  of  action.  There  must  he  a  subse- 
quent demand  made  by  the  purchaser.* 

A  eontract  for  a  pledge,  ineffectual  for  the  wnnt  of  a  delivery  of  the 
goods,  is  rendered  valid  by  a  subsequ^it  delivery  of  them;  in  the  absence 
of  fraud,  the  pledgee  first  acquiring  the  possession,  may  hold  the  goods. 
In  other  words,  the  contract  of  fledge  is  incomplete  imtil  the  delivery 
is  made;  and  in  these  circumstances,  there  is  nothing  to  prevent  a  cred- 
itor from  acquiring  a  lien  upon  the  good^^  and  thus  delBating  the 
pledge ;  nor  is  thcr^  anything  to  prevent  a  completion  of  the  contract 
of  pledge  by  a  subsequent  delivery  ."^ 

§  234.  Pledgee's  Dutff  iti  Preserving.  The  pledgee  impliedly  stipa- 
lates  that  he  will  take  ordinary  cam  cf  the  things  pledged.  Since  the 
bailment  is  beneficial  to  the  pledgee  by  securing  the  payment  of  his 
debt,  and  to  the  pledgor  by  procuring  him  credit^  the  law  prescribes 
ordinary  care  as  the  measure  of  the  bailee's  duty  in  preserving  the 
property;  a  nile  prescribed  by  natural  reason  and  enforced  in  our  law 


1  Jeasup  y.  City  Bank,  14  Wis.,  331. 

*  Ht.  Mkn  r.  (VOoi^lel,  7  ^oTtor  ( Ala )y  406  ;am^r.Ii;nMBh,t  Leigh  (Ta.) 
493. 

^  Ftoek  V.  Mortbll,  95  Tl,  68S. 
^  JddMa  V.  Merebants^  BmA  of  Albttbyi  5  Bobt.,  1(912. 

«  Pratt  T.  Huggins,  ^  Barb.,  277 ;  Thayer  t.  Mann,  19  Tkik^  535 ;  BtA  off 
4hb  MettofMlis  r.  &uis<shltek,14Rfttens  1^  32. 

*  Hall  V.  Robiuson,  2  N.  Y.,  293 ;  McKee  v.  Judd,  19tK.  Y^  6S2;  The  Pw^pls 
"V.  Tioga  Cotiituoli  PiMit,  19  WettcL,  7l 

*  Pairshall  t.  ^gert,  64  N.  T.  ^  18^  A  pledge  eones  n&dfor  the  statute  against 
fj^audiiletit  ecnreyaneea  and  eoatnets;  and  ilM  (^ueeClon  ef  fhmd  is  eae  of  ftet 
for  the  Jury. 
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from  the  days  of  Bracton^  The  bailment  being  beneficial  to  both  par- 
ties, the  duty  of  the  bailee  in  the  keeping  of  the  property,  is 
aubstantially  the  same  as  in  a  bailment  for  hire.  He  is  bound  to  keep 
and  preserve  the  property  with  ordinary  care  ]  that  care  which  a  prudent 
man  ordinarily  takes  of  his  own  property.  He  is  not  bound  for  the 
exactest  care  and  diligence  required  of  a  borrower ;  and  he  is  liable  for 
a  greater  degree  of  care  than  the  law  exacts  of  a  depositary  without 
nward.^ 

^  2^  The  pledgee  is  not  liable  for  a  loss  of  the  pledge  by  fire  or  by 
tiiefl^  where  he  has  kept  it  with  ordinary  and  reasonable  care,  consider- 
ing: the  natuTQ  of  the  property.  By  itself,  the  fact  of  a  loss  by  theft 
does  not  render  the  pledgee  liable ;  it  bears  upon  the  question  of  diligence ; 
it  calls  for  some  ezplaaaMon ;  the  pledgee  is  liable  where  the  theft  is 
OGcasioned  by  his  negligence,  and  he  is  not  liable  where  the  property  is 
atol^  without  any  want  of  due  care  on  his  part.' 


*  Bnictoi^,  ^^f  ^eniy  d9  Bcactqn  13  supposed  ta  have  been  » judge  or  Jns- 
ticiary.  He  wrote  his  treatise  Do  LegUma  et  Ccn9u^udMiiku9  AngUa^  as  early 
as  the  reign  of  Henry  III.  His  qnotiitioos  come  down  to  the  furty-elxth.  year 
of  that  long  reign  of  flfty-six  years,  which  commenced  in  1217.  Almost  nothing 
seenie  to  he  known  of  his  pergonal  history,  notwithstanding  he  held  for  a  long 
period  so  high  a  place  as  one  of  the  aathorities  of  the  English  law,  and  was 
cited  as  late  as  the  time  of  Lord  Co^e,  aa  the  first  source  of  legal  knowledge. 
He  is  admitted  to  have  been  a  ipasiteiof  tlie  common  law,  and  ho. quotes  th<» 
Soman  Code  with  great  freedom  \  fropi  which  he  is  supposed  to  have  derived* 
his  clear,  nerroos,  and  expressive  stylo.  Many  of  our  current  maxims  came, 
to  ns  through  him  from  the  civil  law.  2  Reeves'  English  Law,  88,  90 ;  2  Ld. 
Baym,,  9Qd;  see  alsQ  LiTes  ef  the  Gldef  Justices,  hy  Lord  Campbell,  1  toL,  p. 
78, 

*  Erie  Bank  v.  Qmith,  Randolph  &  Co.,  3  Brewster,  9 ;  St.  Loaky  y.  David* 
wq/n,  6  Cal.,  643;  Comn^ercial  Bank  v,  Martin,  1  La.  Auu.,  344;  Petl^  y.  Over- 
all, 42  Ala.  B.,  145 ;  Jenkins  v.  The  National  Village  Baiik«  &c.,  58  Maine^  275; 
Fsv  a  late  ease  illttstcatiDg  the  liability  of  a  depositary  without  reward ,  see  Lancas- 
ter Co.  National  Bank  v.  Smith,  62  Penn.  St.,  47;  and  for  a.  case  applying  the 
rale  of  liability  of  the  borrower  of  bonds  to  be  used  as  a  pledge  for  advanoes, 
see  Amber  v.  Walker,  88  Ind.,  472.  That  the  pledgee  is  liablo  for  tbe  same 
degree  otears  as  a  bailee  for  hire  is  assumed  in  all  the  cases ;  Jenkins  t.  The; 
Natienal  Village  Bank,  supra ;  and  fUd  v.  Brackett,  56  Maine,.  121 ;  Schmidt 
V.  Blood,  9  Weud.,  268;  and  Bakewell  ▼.  Talbott,  4  Dana  (Ky.}f  ^V^i  ^  peculiar 


'  2  Kenf  s  Cemm.,  580,  561 ;  per  Chief  Justice  Holf ,  2  Ld«  Raym.,  909 ; 
Jenkins  y.  The  National  Village  Bank,  d^c.^  snpra,  58  Maine,  275 ;  Petty  ▼• 
Overall,  42  Ala.  R.,  14&.  ¥niere  the  goods  are  placed  in  a  given  stojre  for  8»fe 
keeplBg  with  a  mutual  understandfng,  a  renioTal  of  them  by  the  pledgee  will, 
go  far  t#  ertabliA  U»  bablM^  fat  a  aabsequent  loes;  St.  Leaky  v.  Davidaoo  S 
CaL,  643. 
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The  pledgee  is  bound  to  exercise  that  sort  of  care  of  the  goods  which 
a  man  of  business  takes  of  his  own  property  of  a  like  kind ;  he  is  bound 
to  empLvy  the  usual  means  for  their  safe  keeping.  And  where  he  uses 
the  property  in  any  manner,  it  is  quite  clear  that  he  must  take  addi- 
tional care  to  prevent  loss  or  injury  from  such  use.*  Using  the  pledge 
without  any  express  or  implied  permission,  he  ought  to  bear  the  risk  of 
all  losses  arising  from  his  use  of  the  property.  But  where  the  pledge  is 
of  such  a  nature  that  tlie  pledgee  is  at  a  charge  for  its  keeping,  aj  a 
horse  or  cow,  he  may  use  the  horse  in  a  reasonable  manner,  or  milk  the 
cow  in  recompense  for  the  meat.'  The  use  not  being  the  object  of  the 
contract,  the  pledgee  has  no  implied  permission  to  use  a  pledge  for  the 
keeping  of  which  ho  incurs  no  expense.' 

§  236.  Where  the  goods  are  lost,  it  is  incumbent  upon  the  bailee  to 
account  for  his  failure  to  restore  them,  by  showing  a  loss  by  some  vio- 
lence, theft  or  accident  |  this  being  done,  the  burden  of  proving  a  want 
of  due  care  reste  with  the  bailor ;  and  he  cannot  recover  unless  the  facts 
and  circumstances  in  evidence,  shew  a  want  of  due  care  on  the  part  of 
the  bailee,  and  a  loss  or  injury  arising  therefrom.*  Where  the  bailee  is 
bound  for  ordinary  diligence,  and  wholly  fails  to  restore  the  goods,  it  is 
incumbent  upon  him  to  shew  a  loss  under  such  circumstances  as  will 
exculpate  him ;  and  this  sometimes  casts  upon  him  the  burden  of  proof 
upon  the  main  issue  in  the  cause.*  But  if  the  plaintiff's  right  to  recover 
depends  upon  proof  of  a  loss  by  the  defendant's  negligence,  the  affirma- 
tive must  be  established  by  the  plaintiff ;  the  law  cannot  presume  the  fact 
in  his  favor,  though  the  jury  may  find  it  from  the  circumstances  attend- 
ing the  loss.* 

Proof  of  a  loss  by  fire  does  not  ordinarily  raise  a  presumption  of  negli- 
gence on  the  part  of  the  bailee ;  that  being  one  of  the  casualties  against 
which  most  men  guard  themselves  by  insurance.^  More  intentional,  if 
not  more  habitual,  care  is  generally  taken  to  prevent  losses  by  theft  and 
embezzlement ;  and  hence  the  omission  of  customary  precautions  in  the 

*  Thompson  v.  Patrick,  4  Watts  (Pa.),  414. 

«  Per  Chief  Justice  Holt,  in  Coggs  v.  Bernard,  2  Ld.  Raym.,  909,  917. 

'  Tlie  pledge  is  given  as  a  security ;  it  does  not  imply  any  intent  to  give  the 
pledgee  an  indirect  benefit;  lie  must  therefore  account  for  whatever  income  be 
receives  from  the  pledge.    Houton  v.  Holliday,  2  Murphy,  N.  C,  111. 

^  Foot  V.  Storrs,  2  Barb.  R.,  326 }  Schmidt  v.  Blood,  9  Wend.,  26S ;  the  bailee 
must  give  some  account  of  the  property ;  Bush  v.  Miller,  13  Wend.,  481. 

'  Arent  v.  Squires,  1  Daly,  347 ;  Schwerin  v.  McEle,  5  Robt.,  404,  419. 

«  Lamb  v.  Camden  &  Amboy  R.  R.  &  Tr.  Co.,  46  N.  Y.,  271,  278. 

^  46  N.  Y.,  271,  278-282.  Is  a  loss  by  fire  on  one's  own  premises  presomp- 
tive  evidence  of  negligence!  See  Judge  Peokham's  dissouting  opinion,  46  N. 
Y.,285. 
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line  of  one's  business  affords  some  eyidence  of  negligence ;  such  as  the 
failure  to  lock  up  the  premises  where  the  goods  are  stored,  or  the  neglect 
to  secure  valuable  articles;  negotiable  bonds  and  securities  in  a  place 
of  safety,  or  the  neglect  to  adopt  approved  methods  of  guarding  against 
robbery  and  theft,^ 

§  237.  The  bailee  receiving  a  benefit  from  his  services,  stands  in  the 
relation  of  a  trustee  of  the  property  and  is  bound  to  keep  it  with  the 
care  and  diligence  of  a  provident  owner.  A  trustee  of  personal  property, 
under  a  voluntary  assignment  to  him,  must  exercise  the  same  care  and 
attention  which  a  prudent  person  or  a  man  of  reasonable  and  ordinary 
diligence  would  use  for  himself.  The  rule  is  not  as  it  is  sometimes 
stated  to  be,  that  the  trustee  must  take  precisely  the  same  care  in  behalf 
of  his  cestui  que  trust  as  he  would  do  for  himself.  The  rule  does  not 
bend  itself  to  the  individual  character ;  and  therefore  an  assignment  is 
void,  which  contains  a  provision  exempting  the  assignee  from  liability 
for  any  losses  to  the  trust  fund,  unless  the  same  happen  by  reason  of  his 
gross  negligence  or  misfeasance.  Thelawprescribesamorestringentrule 
of  liability,  and  it  refuses  to  uphold  an  assignment  designed  to  defeat  a 
just  rule  of  responsibility.*  It  will  not  suffer  an  insolvent  to  place  his 
property  in  the  hands  of  a  trustee  on  such  terms. 

Public  policy  does  not  prevent  ordinary  bailees  from  stipulating  for 
an  increased  or  for  a  diminished  liability  ;  on  the  contrary,  it  gives  the 
utmost  freedom,  within  the  limits  of  fair  dealing.  No  other  persons  be- 
ing interested  in  the  contract  except  the  immediate  parties,  the  law 
allows  them  to  stipulate  for  the  manner  in  which  the  property  shall  be 
kept  or  stored.'  It  even  allows  a  common  carrier,  whose  duties  are  of 
a  public  nature,  to  stipulate  for  a  liability  less  than  that  implied  by  law ; 
and  these  stipulations  often  place  him  in  the  category  of  a  bailee  for  hire, 
liable  for  ordinary  care  and  diligence.^  But  a  stipulation  by  an  ordinary 
bailee,  exempting  himself  from  any  care  whatever,  can  hardly  bo  upheld ; 
it  lias  the  form  of  a  contract,  without  its  substance.* 

>  Scbwerin  v.  McKie,  sopra,  5  Robt.,  405.  The  defendant,  a  wareboniieman, 
f^led  to  deliver  52  boxes  of  cigars,  part  of  a  large  parcel,  and  tbere  waa  eome 
proof  of  negligence  by  omission  of  proper  fastenings.  See  Erie  Bank  v.  Smith, 
Randolph  &  Co.,  3  Brewster,  9. 

<  Litchfield  v.  White,  3  Sand.  B.,  545 ;  S.  C,  7  N.  T.  (3  Seld.),  438 ;  Olmstead 
T.  Herrick,  1  E.  D.  Smith,  310. 

*  Conway  Bank  v.  American  Ex.  Co.,  8  Allen  R.,  512 ;  Eastman  v.  Patterson, 
38  Vt.,  146 ;  ante,  $  4a 

^  Transportation  Co.  v.  Downer,  11  Wallace,  129 ;  Clark  v.BamweU,  12  How. 
U.  S.,  272 ;  French  v.  N.  Y.  &  Erie  R.  R.  Co.,  4  Eeyes,  108. 

>  Alexander  v.  Greene,  3  Hill  R.,  9 ;  S.  C,  7  HiU  B.,  533 ;  Smith  v.  N.  Y.  C.  B. 
B.  Co.,  24  K.  Y.,  222-251 ;  Wooden  v.  Austin,  51  Barb.,  11 ;  54  Barb.,  559. 
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§.  238.  When  the  promissory  note  of  a  third  person  is  deposited  hy  t 
debtor  with  his  creditor,  as  collateral  security  for  a  debt;  the  note  is  a 
pledge ;  the  pledgee  has  a  special  property  in  the  note,  apd  a  right  to 
receive  the  amount  to  become  due  upon  it ;  and  in  case  of  non-payment., 
a  right  to  collect  the  same  by  an  action  thereon  against  the  maker.^ 
The  pledgee  receiving  it  as  security  on  an  existing  debt,  cannot  be  regai:d- 
ed  as  a  holder  for  value  in  thp  commercial  sense;  but  he  has  the  right  to 
recover  on  the  note.'  He  has  the  possession,  and  the  maker  cannot 
safely  pay  it  to  any  other  party.'  The  note  being  payable,  to  bearer,  or 
to  order  and.  endorsed  in  blank,  is  transferable  by  mere  delivery  so  as 
to  vest  the  legal  title  in  the  holder ;  hence  he  may  recover  on  it  the 
amount  due.^ 

The  pledgee  has  no  right  to  compromise  with  the  maker  of  the  note,  ct 
surrender  it  for  anythmg  less  than  the  amount  due,  or  to  dispose  of  it 
hi  any  other  manner.  He  holds  the  note  as  a  security,  and  the  monet 
when  collected  or  received  upon  it,  as  a  substitute  for  the  note,  upon  the 
same  terms,  until  his  principal  debt  becomes  clue.^  Like  other  choses  in 
action,  bills,  bonds,  and  mortgages,  notes  are  to  be  collected ;  the  pledgee 
cannot  sell  them  at  public  or  private  sale,  unless  he  is  specially  antnor- 
Lzed  to  do  so ;  a  usage  to  that  effect  is  illegal.'  And  though  speciaiiy 
authorized,  to  sell  the  note  at  public  or  private  sale,  the  pledgee  may 
also  sue  and  recover  upon  it  in  his  own  name.''  Having  a  ri^ht  to  col- 
lect, he  has  the  right  to  recover  on  a  chose  in  action,  in  ftirtheranoe  of 
the  object  of  the  trust." 

§  239.  The  pledgor  retains  the  right  to  negotiate  or  collect  the  note* 
provided  he  discharge  the  lien  of  the  pledgee  before  Judgment ;'  he  may 


1  Bowman  r.  Wood,  16  Masa,  584 ;  Tarbell  v.  Stnrtevant,  26  Yt.,  513 ;  As- 
dvot.  Railroad  V.  Aubam  Bank«48  Maine,  335 ;  5  Bomr..  378. 

'  Manhattan  Co.  v.  Reynolds,  2  Hill,  140 :  the  pledgee  is  a  holder  for  value 
when  he  receives  it  as  a  secaiity  on  a  present  loan ;  Bank  of  N.  Y.  v.  Yander- 
hpiBt,  32  N.  Y.,  553. 

'  President  Bank  of  Pongbkeepsie  v.  Hasbrook,  2  field.,  6  IT.  Y.,  216. 

*  Bank  of  Charleston  v.  Chambers,  11  Rich.,  657 ;  Sheldon  v.  Mlddletoa,  K^ 
Iowa,  17 ;  Wright  v.  Boyd,  3  Barb.,  523, 528 ;  15  Mass.,  534 ;  2  HUl,  140 ;  Bank 
of  Chenango  v.  O^good^  4.  Wand.,  607-612 ;  Flagg  v.  Mnnger».9  N.  Y.  (5  8etd.), 
483,  492;  Jones  v.  Hawkins,  17  Ind.,  560. 

'  Garlick  v.  Jones,  12  John.  R.>  145 ;  Depra  v.  Clark,  12  Ind.,  432 ;  lArot  ▼• 
Orser,  5  Dner,  501, 506 ;  see  Chapman  V.  Brooks,  31  K.  Y.j.  75. 

«  Wheeler  v.  Newbonld,  16  N.  Y.,  392 ;  Strong  v.  Kationat  M6ohani<a  R  As^o^ 
46  N.  Y.,  7ia 

T  Nelson  v.  Eaton,  26  K.  Y.,  410. 

*  Flagg  V,  Munger,  sapra,  5  Seld.,  483, 499;i 

*  Fisher  V.  Bradford,  7  Oreenl.,  2a 
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transfer  the  note  to  a  third  person,  snbject  to  the  lien,  and  that  person 
may  maintain  an  action  on  it  as  indorsee  m  his  own  name ;  but  he  must 
redeem  and  produce  the  note  before  he  can  have  a  recovery,  because  a 
Judgment  on  it  works  a  merger  of  the  note ;  the  note  is  merged  in,  and 
extinguished  by  the  judgment/  On  this  ground  a  judgment  against 
one  of  several  partners  on  a  promissory  note  executed  by  the  firm,  is 
held  a  bar  to  a  subsequent  action  against  the  other  partners.  It  extin« 
gnishes  the  original  debt,  or  merges  it  in  the  higher  security.'  Hence,  to 
permit  the  pledgor  or  his  indorsee  to  prosecute  the  note  deposited  in 
pledge  to  judgment,  without  discharging  the  lien,  would  be  to  permit 
him  to  wrest  from  the  pledgee  his  security  or  interest  in  the  pledge.' 

§  240.  The  pledgee  of  indorsed  negotiable  paper  has  the  right  to  de- 
mand payment  and  to  charge  the  indorsers  by  giving  them  duo  notice  of 
non-payment  ]*  and  it  is  without  doubt  his  duty  to  use  all  reasonable  care 
to  charge  them  with  notice.  He  alone  has  the  right  to  demand  and  re- 
ceive payment ;  and  he  has  the  custody  of  the  paper.  Under  the  circum- 
stances, no  other  person  can  practically  present  the  paper ;  it  is,  therefore, 
the  duty  of  the  pledgee  to  take  the  necessary  steps  to  charge  the  indor- 
sers.^ Ho  impliedly  engages  to  do  so ;  the  same  as  a  creditor  who  receives 
notes  for  the  price  of  goods  previously  sold,  or  on  an  existing  demand.' 
An  immediate  notice  to  the  debtor  or  to  the  pledgor  is  not  required ;  it 
is  sufficient  to  give  him  a  reasonable  notice  of  the  failure  to  obtain  the 
money  on  the  paper.^ 

§  241.  Securities  and  choses  in  action  are  often  assigned  or  transferred 
as  collateral  security,  upon  an  agreement  or  trust  making  it  the  duty 
of  the  transferee  to  collect  the  same  and  apply  the  proceeds  upon  the 
debt  thus  secured.  Under  such  a  contract,  the  pledgee  is  bound  for  the 
exercise  of  active  diligence ;  his  duties  are  like  those  of  a  general  as- 
signee for  the  benefit  of  creditors  |  and  not  unfrequently  an  assign- 


>  Thompson  v.  Hewitt,  6  Hill  R.,  S54 ;  Pierce  v.  Kearney,  5  Hill  B.,  82. 

*  BobertaoQ  v.  Smith,  18  John.  R.,  459 ;  Olmstead  v.  Wehster,  8  K.  T.  (4  SeldOy 
413 ;  see  Saydam  v.  Barber,  18  N.  T.,  468, 470 ;  and  Oakley  v.  Aspinwall,  4 
Comst.,  513. 

>  In  a  salt  on  a  negotiable  note,  the  plaintiff  in  order  to  recover,  must 
ordinarily  produce  the  not«.    He  cannot  otherwise  prove  its  execution. 

«  Bachellor  v.  Priest,  12  Pick.,  399 ;  Jones  v.  Fort,  9  B.  &  C,  764 ;  4  Man. 
&  R.,  547 ;  Tenant  v.  Strachan,  Moody  A  M.,  377 ;  4  Carr.  &.  P.,  31 ;  EowasM 
on  Bills  and  Notes,  495. 

'  Foot  V.  Brown,  2  Mlican,  369 ;  Russell  v.  Hester,  10  Ala.,  635. 

*  Tobey  v.  Barber,  5  John.  R.,  68;  Jones  v.  Savage,  6  Wend.,  668 ;  Dayton 
V.  Trail,  23  Wend.,  345. 

7  Gibson  v.  Tobey,  53  Barb.,  191, 199. 
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ment  for  the  benefit  of  creditors  operates  like  a  pledge,  being  made 
primarily  to  secaro  debts  due  to  the  assignee.^  He  may  be  rightfully 
vested  with  a  legal  discretion,  to  be  exercised  in  the  compromise  and 
collection  of  debts,  and  in  the  sale  and  disposition  of  the  assigned  prop- 
erty ^^  ho  cannot  bo  lawfully  clothed  with  an  absolute  personal  discretion, 
inconsistent  with  the  nature  of  the  trust.' 

The  contract  by  which  a  single  chose  in  action  is  transferred  as  se- 
oority  for  the  payment  of  a  debt,  is  not  goremed  by  precisely  the  same 
rules  which  apply  to  a  general  assignment  for  the  benefit  of  creditors; 
it  will  therefore  be  held  valid  where  it  provides  for  the  payment  of  the 
expenses  of  the  collection,  the  discharge  of  the  debtor  thereby  secured, 
and  tho  return  cf  the  balance  of  the  proceeds  to  the  assignor.^  The 
contract,  being  free  from  fraud,  prescribes  the  duties  and  liabilities  of 
the  assignee ;  it  transfers  the  title/  For  some  purposes  the  assignee 
may  bo  regarded  as  the  general  owner,  and  as  such  notified  to  sue;* 
and  still  held  liable  to  the  assignor  for  the  use  of  diligence  in  the  col- 
lection of  tho  demand — liable  accQrding  to  the  terms  of  his  agreement, 
or  to  the  extent  of  the  contract  implied  from  the  nature  of  tho  transac- 
tion/ 

§  242.  What  is  the  duty  of  the  pledgee  or  party  receiving  bills  and 
notes  or  other  choses  in  action  as  collateral  security,  in  respect  to  their 
collection  f  Is  he  bound  to  a  prompt  and  diligent  effort  to  collect  them 
by  suit!  He  is  clearly  so  bound,  where  he  receives  from  his  debtor  a 
third  person's  note  past  due,  under  a  request  that  ho  shall  collect  the 
same  and  apply  the  proceeds  upon  the  original  demand.^  In  the  absence 
of  any  special  agreement,  his  duty  in  the  premises  results  from  the  situa- 
tion in  which  he  is  placed ;  ho  is  bound  to  ordinary  diligence  in  preserv- 
ing tho  legal  validity  of  tho  pledge,  and  must  when  necessary  take  ac- 

»  Brftinanl  v.  Dnnnin^,  SON.  Y.,  211;  Goddardv.  Winthrop,8Gray,  IWIj  see 
Vallance  v.  Miners'  Life  Ins.  &c.  Co.,  42  Pa.  St.,  441. 

•  To^rnsend  ▼.  Stearns,  32  N.  Y.,  209,  and  cases  there  cited  ;  Dow  v.  Platner, 
16  N.  Y.,  5C2. 

•  Barney  v.  GriflQn,  2  N.  Y.,  2  Comst.,  365 ;  Nicholson  ▼.  Leavitt,  0  N.  Y.,  2 
Seld.,  610  ;'Brigham  v.  Tillinghast,  13  N.  Y.,  215 ;  Dnnham  v.  Waterman,  17  N. 
Y.,  9 ;  Nichols  v.  McEwen,  17  N.  Y.,  22.  An  nnnecessary  provisiou  will  not  affect 
the  assignment ;  Casey  v.  Janes,  37  N.  Y.,  G08. 

,     ♦  Smith  V.  Kipley,  33  Conn.,  .306;  not  allowed  in    a  general  asaignmeot; 
Barney  v.  Griffin,  2  N.  Y.,  365. 

»  Harris  v.  Schultz,  40  Barb.,  315 ;  56  Barb.,  413. 

•  PickenR  v.  Yarborough,  26  Ala.  R.,  417. 

»  Condin  v.  Jones,  23  Geo.  R.,  175 ;  Powell  v.  Henry,  27  Ala.  R.,  417 ;  Warf  t. 
Morgan,  5  Sneed  R.,  79 ;  Williamson  v.  McClure,  37  Penn.  St^,  402, 

•  Wakeman  v.  Gowdy,  10  Bosw.,  208. 
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tiye  measures  to  collect  of  the  parties  to  the  collateral  security.^  He  is 
fsaid  to  be  liable  under  the  rules  of  law  applicable  to  an  agency ;  ^  his 
position  is  exactly  analogous,  and  his  duty  may  bo  likened  to  that  of  a 
creditor  holding  a  guaranty  of  a  debt ;  ordinarily,  he  is  not  obliged  by 
bis  duty  to  the  debtor  to  take  any  active  measures  to  collect  on  the  col- 
lateral ;  the  debtor's  liability  is  not  changed  by  the  now  security  j  he 
remains  the  principal  debtor,  bound  affirmatively  to  pay  his  debt.'  In 
equity  the  pledgee  may  reasonably  be  called  upon  to  take  measures  to 
preserve  the  value  of  tho  security  or  to  render  it  available ;  especially 
under  circumstances  where  his  refusal  to  take  such  action  would  result 
in  a  total  loss  of  the  pledge.  Anticipating  the  failure  of  a  party  to  the 
collatoral  security,  tho  pledgor  must  have  the  right,  on  fair  terms,  to 
insist  upon  active  measures  to  collect.*  A  surety,  though  absolutely 
bound  to  pay  a  debt,  has  such  a  right ;  *  and  it  cannot  fairly  be  denied 
to  a  pledgor,  without  opening  the  door  to  fraudulent  dealings,  where 
Rome  emergency  renders  active  steps  essential,  and  the  pledgee  is  re- 
quested to  move  in  the  premises.' 

§  243.  Many  decisions  assume,  without  deciding  it  to  be  the  duty  of 
a  pledgee  to  hold  and  collect  negotiable  notes  or  other  choses  in  action, 
received  as  collateral  security  on  a  debt ;  on  the  theory  that  the  implied 
understanding  is,  that  the  collaterals  are  to  be  made  effectual  as  a  pay- 
ment of  the  debt.  And  although  it  cannot  be  affirmed  that  a  contract 
of  pledge  does  of  itself  oblige  the  pledgee  to  use  active  measures  to  col- 
lect a  cthose  in  action  held  as  a  collateral ;  it  is  quite  clear  that  he  must 
do  po,  where  it  appears  from  the  circumstances  that  the  pledge  was 
made  on  that  understanding,  or  where  after  some  lapse  of  time  such 
measures  become  necessary  to  prevent  a  total  loss  of  the  security.^ 

'  Jennison  v.  Parker,  8  Mich.,  355 ;  Laml>erton  v.  Windom.  VZ  Minn.,  232, 241; 
Roberts  v.  Thompson  &  Clark,  14  Ohio  St.,  1,  7 ;  Lee  v.  Baldwin,  10  Geo.,  208. 

'  Lawrence  y.  McCalmont,  2  How.  U.  S.,  42G ;  Roberts  v.  Thompson,  14  Ohio 
St.,  1. 

'  8chroeppell  v.  Shaw,  3  Comnt.  (3  N.  Y  ),  446 ;  5  Barb.,  580. 

*  See  circnmstances  disclosed  in  Lamherton  v.  Windom,  supra ;  and  Hayes 
V.  Wanl,  4  John.  Ch.,  123  ;  a  snrety  hne  snch  a  right ;  Ellsworth  v.  Lookwood, 
42  N.  Y.,  89,  98 ;  Lewis  v.  Palmer,  28  N.  Y  ,  271. 

'  Paine  v.  Packard,  13  John.  R.,  174 ;  the  rule  is  not  to  be  extended ;  Wells 
▼.  Mann,  45  N.  Y.,  327. 

^  Good  faith  and  fair  dealing  is  all  that  the  pledgor  can  demand  ;  Black 
River  Dank  v.  Page,  44  N.  Y.,  453. 

^In  Pennsylvania  the  creditor  holding  a  collateral,  mnst  do  whatever  ii 
neeessary  to  keep  it  alive  :  Hanna  v.  Hoi  ton,  78  Pcnn.  St.,  334.  "Wakeman  v. 
Gowdy,  10  Bosw.,  20i:j.  In  this  case  a  note  past  due  was  received  as  a  coUateral 
security  on  a  request  to  collect  it  and  apply  the  proceeds  on  the  debt ;  held  that 
the  debtor  became  a  guarantor  of  the  collection.    So  that  a  suit  became  nece^ 
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§  244.  Of  itself,  the  pledgee's  omission  for  a  number  of  years  to  sell 
stocks,  deposited  with  him  as  collateral  security,  is  not  regarded  as  ren- 
dering him  liable  for  their  loss  or  depreciation.  As  the  pledgor  has  at  any 
time  the  right  to  pay  the  debt  secured  by  the  pledge,  and  thus  repossess 
himself  of  the  stock,  he  ought  not  to  complain  that  the  pledge  is  retained 
for  the  exact  purpose  for  which  it  was  made.  It  is  for  him  to  take  affirm- 
ative action  in  the  premises;^  and  he  can  liberate  the  pledge  at  any 
moment,  by  paying  the  debt.* 

§  245.  What  Property  in  the  Pledgor  and  Pledgee ;  and  resulting 
Bights  and  Duties.  The  general  property  in  chattels  bailed  under  the 
contract  of  pledge,  remains  in  the  bailor,  and  only  a  special  property  in 
them  passes  to  the  bailee.'  The  bailor  retains  the  title,  and  a  right  to 
redeem  by  discharging  the  original  debt  or  obligation  ;  and  the  bailee 
acquires  the  possession,  with  a  right  to  detain  the  goods  until  his  debt  is 
paid.  But  the  non-payment  of  the  debt,  even  after  it  is  due,  does  not 
work  a  forfeiture  of  the  pledge ;  the  title  remains  in  the  pledgor  until  it 
is  legally  divested,  either  by  a  foreclosure  in  equity  or  by  a  sale  on  due 
notice.  Before  giving  such  notice,  the  pledgee  has  no  right  to  sell ;  and 
if  he  do  so,  the  pledgor  may  recover  the  value  of  the  pledge  from  him, 
without  tendering  the  debt ;  because  by  the  wrongful  sale  the  pledgee 
has  incapacitated  himself  to  perform  his  part  of  the  contract,  that  is, 
to  return  the  pledge,  and  it  would  therefore  be  nugatory  to  make  the 
tender.* 


sary  under  tbe  decision  in  Craig  ▼.  Parkin,  40  N.  Y.,  181.  Wheeler  7.  Newbold, 
IG  N.  Y.,  392.  This  cose  decides  only  the  negative  proposition  that  commercial 
pai>er  cannot  be  sold ;  though  it  justifies  the  inference  that  the  paper  onght  to 
be  collected.  The  following  cases  support  the  text :  Jennison  v.  Parker,  6  Mich,, 
355 ;  Lamberton  v.  Windom,  12  Minn.,  232 ;  Roberts  v.  Thompson  St  Clark,  14 
Ohio  St.,  1 ;  Lee  ▼.  Baldwin,  10  Geo.,  208  ;  Lawrence  v.  McCalmont,  2  How.  U. 
S.,  426  ;  and  the  following  must  be  accepted  as  qnalifying  it :  Schroeppell  t. 
Shaw,  3  N.  Y.,  44G ;  S.  C,  5  Barb.,  580 ;  Black  River  Bank  v.  Page,  44  N.  Y.,  453 ; 
Wells  V.  Mann,  45  N.  Y.,  327 ;  directly  in  point ;  Taggard  ▼.  Ceutenius  Sl  Jones, 
10  Wend.,  155. 

'  Taggard  v.  Centenins,  10  Wend.,  155 ;  Rozett  ▼.  McClellan,  48  111.,  345. 

'  Lawrence  t.  Maxwell,  53  K.  Y.,  19.  The  debtor  can  gain  nothing  by  mere 
delay ;  even  the  recovery  of  a  judgment  on  the  debt  secured,  does  not  liberate 
the  pledge  till  the  debt  is  paid.    Fisher  v.  Fisher,  98  Mass.,  308. 

'  Garlick  v.  James,  12  John.  R.,  147. 

*  Steams  v.  Marsh,  4  Denio  R.,  227  ;  Cortelyou  v.  Lansing,  8  Caines*  Cases 
in  Error,  200.  This  case  is  cited  with  approbation  in  Hart  v.  Ten  Eyek, 
3  John.  Ch.,  ^,  101;  in  McLean  v.  Walker,  10  John  R.,  471,  474;  in 
West  V.  Beach,  3  Co  wen,  82,  83;  in  McFarland  v.  Wheeler,  26  Wend.,  467, 
47.'>;  in  Hum ington  V.Mather,  2  Barb.,  538,  542 ;  in  Browuell  v.  Hawkins,  4 
Barb.,  491,  493;  in  Millimau  v.  Keher,  20  Barb.,  37,  40;  in  Seaman  v.  Luce,  83 
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The  mortgage  of  goods,  with  a  stipulation  that  the  mortgagor  may 
redeem  them  by  the  payment  of  a  sum  named  on  a  given  day,  is  a  very 
different  contract.  Here  the  title  passes,  and  the  mortgagor  reserves 
only  a  naked  right  of  redemption  withm  the  period  agreed  upon.  As 
soon  as  that  is  passed,  the  right  of  the  mortgagee  becomes  absolute.' 
Where  there  is  a  sale  of  goods,  delivered  as  a  security  for  money  to  be- 
come  due,  it  is  a  mortgage  and  not  a  technical  pledge ;  and  the  right  of 
redemption  does  not  continue  beyond  the  default  made  in  payment.' 

§  24G.  The  difference  between  a  mortgage  and  a  pledge  of  goods  or 
choses  in  action,  is  marked  and  easily  understood,  but  in  practice  it  is 
often  somewhat  difficult  to  decide  whether  the  contract  entered  into  is  to 
be  treated  as  a  mortgage  or  a  pledge.  The  general  distinction  between 
them  is,  that  in  a  mortgage  the  title  is  conveyed  with  a  condition  of 
defeasance,  that  is  to  say,  a  condition  rendering  the  conveyance  void,  on 
the  payment  of  a  certain  sum  or  sums  of  money,  on  or  before  the 
day  agreed  upon ;  while  in  a  pledge,  the  goods  bailed  are  deposited  as  a 
collateral  security,  and  only  a  special  property  is  transferred  to  the 
pawnee,  the  general  title  to  the  property  in  the  meanwhile  remaining 
with  the  pawnor.^  In  respect  to  goods  and  chattels  personal,  this  dis- 
tinction is  very  plain;  but  there  is  a  large  class  of  cases  where  the  con- 
Barb.,  240,255 ;  in  Stearns  v.  Marsh,  4  Denio,  227,  231 ;  in  Wilson  v.  Mathews, 
24  Barb.,  295,  297 ;  in  Boberts  v.  Sykes,  30  Barb.,  173,  175,  177 ;  iu  Hoskius  v. 
Kelly,  1  Bobt.,  IGO,  172 ;  in  Millikin  v.  Debon,  10  Bosw.,  325,  328 ;  iu  Bomaiuo 
T.  Van  Allen,  26  N.  Y.,  309,  311 ;  in  Saul  v.  Kruger,  9  How.  Pr.,  569,  571 ;  in 
Wilson  v.  Little,  1  Sand.,  351,  357 ;  iu  Ogden  v.  Latbrop,  1  Sweeny,  643,  647 ; 
iu  Clark  v.  Pinney,  7  Cowen,  681,  694 ;  iu  Wheeler  v.  Newbold,  5  Duer,  29, 
36.  Judge  Duer  bere  menlions  tbe  well  known  fact  that  tbe  opinion  in  Cor- 
telyou  V.  Lansing  was  never  actually  delivered ;  as  tbe  Chancellor  stated  in 
Barrow  v.  Paxton,  5  John.  B.,  260.  But  that  circumstance  has  not  prevented 
it  from  assuming  its  place  as  a  leading  authority,  cited  constantly  and  in 
many  other  cases  besides  those  above  mentioned. 

^  Ackley  v.  Finch,  7  Co  wen  B.,  290 ;  Brown  v.  Bement,  8  John.  B.,  97. 

'  Barrow  v.  Paxtou,  5  John.  B.,  2r>9 ;  8  John  B.,  97.  Takiug  a  bill  of  sale 
of  x>ersonal  property,  absolute  in  terms,  intended  as  a  collateral  security,  is 
to  be  regarded  as  a  pledge.  The  radical  distinction  between  a  pledge  and 
a  mortgage  is,  that  by  a  mortgage  the  general  title  is  transferred  to  the  mort- 
gagee, subject  to  be  revested  by  performance  of  the  condition;  while  in  case 
of  a  pledge,  tbe  pledgor  retains  the  general  title  in  himself,  and  parts  with  the 
possession  for  a  special  purpose.  Walker  v.  Staples,  5  Allen  (Mass.),  34 ;  a 
transfer  in  form  does  not  prevent  the  contract  from  being  considered  a  pledge, 
where  it  is  made  as  a  collateral  security.  Kimball  v.  Hildreth,  8  Allen,  167; 
Marshall  v.  Williams,  2  Hayw.,  N.  C,  405;  the  essence  of  the  contract  and  uot 
its  form  determines  its  character ;  3  Daly,  236. 

*  1  Cowen's  Tr.,  340;  3d  ed. ;  5  John.  B.,  258,  261;  5  Cowen  B^323;  2  Aik.  B., 
115. 
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tract  still  remains  a  pledge,  notwithstanding  the  title  is  conveyed.* 
Ghoses  in  action  cannot  be  otherwise  delivered  as  a  collateral  secoiity, 
and  hence  as  to  these  and  such  incorporeal  property  as  cannot  be  passed 
from  one  to  another  by  delivery,  the  fact  that  the  title  passes  does  not, 
as  has  sometimes  been  held,  create  a  mortgage.^  Whether  the  contract 
shall  be  held  a  mortgage  or  a  pledge,  is  not  determined  by  that  fact 
alone  -,  the  title  must  be  conveyed,  in  order  to  create  a  mortgage,  but  it 
is  not  a  mortgage  simply  because  the  title  is  conveyed.  To  create  the 
contract  of  pledge  there  must  be  a  delivery  of  possession,  or  a  convey- 
ance of  title,  that  draws  to  itself  the  possession ;  while  a  mortgage  of 
chattels  or  choses  in  action,  is  sometimes  valid  without  such  delivery.' 
§  247.  Though  the  transfer  of  stocks  be  absolute,  still  if  its  object 
and  character  are  qualified  and  explained  by  a  cotemporaneous  paper, 
which  forms  part  of  the  contract  and  declares  it  to  be  a  deposit  of  the 
stock  as  collateral  security  for  the  payment  of  a  loan,  and  there  is  no* 
thing  in  the  contract  to  work  a  forfeiture  of  the  right  to  redeem  or  oth- 
erwise to  defeat  it,  ej:cept  by  a  lawful  sale  under  the  power  expressly 
conferred  in  the  agreement,  the  transaction  will  be  regarded  as  a  pledge. 
The  intention  of  the  parties  and  the  real  effect  of  their  agreement  are 
to  be  considered  and  respected  in  its  enforcement.^  The  use  of  the  terms, 
''  I  hereby  pledge  and  give  a  lien  on,"  in  a  contract  giving  security  upon 
a  chattel  for  the  payment  of  a  debt  on  a  future  day,  permitting  the 
possession  to  remain  with  the  debtor  and  providing  that  on  the  non-pay* 
ment  of  the  debt  the  creditor  may  take  possession,  does  not  prevent  the 
instrument  from  being  treated  as  a  chattel  mortgage  ',  and  a  bill  of  sale, 
absolute  on  its  face,  if  executed  as  a  security  for  the  payment  of  a  debt 
to  become  due,  is  held  a  mortgage  that  may  be  defeated  by  a  payment 
of  the  debt  when  it  becomes  due.'  The  purport  and  substance  of  the 
contract  determines  whether  it  shall  be  considered  a  mortgage  or  a 
pledge.  The  delivery  of  a  thing,  in  part  execution  of  a  contract,  with 
a  stipulation  that  it  may  be  redeemed  on  certain  terms  within  a  given 
time,  as  by  the  payment  of  a  stipulated  sum  of  money,  creates  a  pledge.* 

>  Wilson  y.  Little,  2  Comst.  R.,  443. 

*  HantingtOD  v.  Mather,  2  Barb.  R.,  538  ;  see  Paishall  v.  Eggart,  53  Barbw, 
367 ;  54  N.  Y.,  18;  Stenton  r.  Jerome,  54  N.  Y.,  480. 

*  Allen  y.  Dykera,  3  Hill,  593,  and  7  id.,  498. 

*  Laugdon  y.  Bnel,  9  Wend.  R.,  80 ;  5  John.  R.,  258 ;  9  Wend.  R.,  345 ;  Brown 
T.  Bement,  8  John.  R.,  93 ;  Ackley  y.  Finch,  7  Cowen  R.,  290 ;  see  Bonaclengh  y. 
Poolman,  3Daly,  236;  ante,  $  219. 

'  8  John.  R.,  96;  Barrow  y.  Paxton,  5  John.  R.,  258. 

^  M'Lean  y.  Walker,  10  John.  R.,  472;  Ogden  y.  Lathrop,  1  Sweeny,  643; 
see  reyiew  of  authorities  in  Campbell  y.  Parker^  0  Bosw.,  322 ;  Roberts  y.  Sy k 
30  Barb.,  173. 
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$  248.  Both  the  pledge  and  the  mortgage  of  goods  and  choses  in  action 
are  incident  and  accessory  to  the  original  debt  or  obligation,  for  which 
they  are  respectively  given  as  a  collateral  security.^  The  assignment 
of  the  principal  debt  draws  after  it  the  incident ;  as,  if  a  note  secured 
by  a  mortgage  be  assigned,  it  carries  with  it  the  mortgage  of  its  own 
force  and  without  any  words  to  that  effect  ^^  for  it  could  not  continue  to 
exist  as  an  independent  security  in  the  hands  of  one  person,  while  the 
note  belonged  to  another.^  Even  where  it  docs  not  in  fact  accompany 
the  assignment^  the  assignee,  it  seems,  is  entitled  to  the  aid  of  the  mort- 
gage ',  so  long  as  that  is  not  extinguished,  it  may  be  appealed  to  in 
aid  of  the  creditor  who  holds  the  original  debt/  Beparated  from  the 
principal  debt,  it  has  no  determinate  value,  and  is  not  properly  assign* 
able.* 

The  mortagee  of  goods  or  chattels  has  no  occasion,  in  order  to 
acquire  the  legal  title,  to  foreclose  the  equity  of  redemption  ^  his  legal 
title  becomes  absolute  on  the  failure  of  the  mortgagor  to  discharge  the 
conditions  of  the  mortgage.  But  there  is  a  right  of  redemption  ui 
equity  left,  which  it  is  necessary  to  foreclose ;  for  this  right  of  redemp- 
tion is  one  that  cannot  be  waived  beforehand  by  any  agreement 
between  the  parties.*  It  may,  however,  be  foreclosed,  without  judicial 
proceedings,  by  a  sale  of  the  property,  as  in  the  case  of  a  pledge,  upon 
reasonable  notice  to  the  mortgagor  J 

§  249.  The  pledge  is  in  no  respect  an  estate  resting  upon  condition; 
the  title  to  the  property  does  not  therefore  vest  or  become  perfect  in  the 
pledgee  by  any  mere  lapse  of  time.  The  common  law  treats  it  as  a 
security,  to  be  held  by  the  pledgee  until  the  debt  is  paid ;  it  does  not 
coantenanco  the  opinion  that  the  pledge  can  become  forfeited  by  a 
failure  to  pay  the  debt ;  on  the  contrary,  it  holds  that  the  right  to  re- 
deem continues  in  the  pledgor  until  it  is  legally  foreclosed  or  barred  by 
the  statute  of  limitations"— -a  statute  which  operates  upon  the  remedy 


^  Jackfion  v.  Blodget,  5  Cowen  K.y  202 ;  Green  v.  Graham,  46  N.  H.,  169. 
'  Green  t.  Hart,  1  John.  B.,  580 ;  39  Barb.,  163. 

*  Martin  v.  Mowlin,  2  Burr.,  978 ;  Merritt  v.  Bartholick,  36  N.  Y.,  44. 

*  JackBon  v.  Willard,  4  John.  B.,  43 ;  see  Lewis  v.  Yamnm,  12  Abbott  Pr., 
305. 

'  Jackson  v.  Blodget,  5  Cowen  B.^  202 }  Powell  on  Mortg.,  1115. 
^  2  Kent's  Comm.,  583,  3d  ed. 

^  Patchin  v.  Pierce,  12  Wend.  B.,  61 ;  2  John.  Ch.  B.,  100  ;  1  Yes.,  Sen,,  278; 
Powell  on  Mortg.,  1041. 

*  Cortelyoa  v.  Lansing,  2  Caines'  Cos.  in  Error,  200 }  9  Albany  Law  Joumalf 
184 ;  2  Kent's  Comm. ,  5^1,  582 ;  Steams  t.  Marsh,  4  Denio,  227 ;  Walter  y .  Smitt^ 
i  P.  &  B.,  1 ;  5  B.  ^b  A.,  439. 
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of  both  parties,  and  does  not  affect  the  obligation  or  binding  foroe  of  the 

contract.^ 
§  250.  The  law  does  not  enforce  a  penalty,  stipulated  for  nnder  the 

name  of  liquidated  damages  j'  and  for  the  same  reason  it  should  not  en- 
force a  contract  by  which  a  debtor  delivers  property  of  greater  value 
to  secure  the  payment  of  his  debt,  on  an  agreement  that  in  case  he  does 
not  pay  it  on  the  day  it  becomes  due,  the  pledge  shall  become  the  ab- 
solute property  of  his  creditor,  the  pledgee.  The  effect  of  such  a  con- 
tract is  to  bind  the  debtor  in  terms  to  pay  a  penalty,  equal  to  the  dif- 
ference between  the  pledge  and  the  debt,  for  his  failure  to  fulfill  his 
agreement ;  and  the  law  does  not  enforce  the  contract.'  That  is  to  say, 
it  does  not  hold  a  stipulation  valid  by  which  a  man  engages  to  pay  a 
greater  sum,  as  a  penalty  for  his  failure  to  pay  a  less  sum.^  No  doc- 
trine of  the  common  law  is  more  firmly  settled  than  this.'' 

§  251.  The  rights  of  the  parties  in  the  goods  pledged  are  not  changed 
by  the  death  of  either  of  them,  but  descend  to  their  representatives. 
This  was  held  in  one  of  the  earliest  cases  reported,  in  an  action  of 
trover.^  The  special  verdict  stated  that  the  plaintiff  had  pawned  a  hat- 
band, set  with  Jewels,  unto  one  Whitlock,  a  goldsmith,  for  twenty-five 
pounds,  and  no  day  was  set  to  redeem.  The  pawnee  on  his  death-bed 
delivered  the  pledge  to  the  defendant,  with  a  request  to  keep  it  till  the 
money  was  paid,  and  then  to  deliver  it  to  the  plaintiff.  The  pawnee 
then  died,  and  the  plaintiff  tendered  the  debt  to  his  executor,  who  re- 
fused to  receive  the  money,  and  then  applied  to  the  defendant  and  after 
a  demand  and  refusal  brought  his  suit.  The  court  gave  judgment  for 
the  plaintiff;  and  of  course  decided  all  the  points  arising  out  of  the 
verdict,  which  were,  that  the  tender  to  the  executor  was  well  made ; 
that  by  the  tender  and  refusal  the  special  property  revest-ed  in  the 
plaintiff;  that  the  general  property  had  been  constantly  in  him  ;  that 
the  death  of  the  pawnee  did  not  destroy  the  right  of  redemption ;  that 
the  refusal  by  the  defendant  after  tender  to  the  executor,  was  a  con- 

'  Roberts  v.  Sykes,  30  Barb.,  173 ;  see  Calkias  v.  Calkins,  3  Barb.,  305;  8. 
C,  20  N.  Y.,  147 ;  and  as  to  the  creditor's  right  to  hold  the  pledge  after  hla 
debt  is  outlawed,  see  Johns  v.  Merchants' Bank  of  Albany,  4  Robt.,  221.  227  ;  8. 
C,  6  Robt.  1G2. 

«  Bage  V.  Millard,  12  N.  Y.  Leg.  Obs.,  57 ;  Bagley  v.  Peddle,  16  N.  Y.,  409; 
Colwell  V.  Lawrence,  38  N.  Y.,  71. 

»  Gray  V.  Crosby,  18  John.  R.,  219. 

«  Kcmble  y.  Farren,  6  Biug.,  141 ;  Orr  v.  Chmohill,  1  H.  Black.,  232;  in 
point,  Lncketts  y.  Townsend,  3  Texas  R.,  119. 

'  In  the  early  common  law  practice  it  was  usual  to  enter  a  Judgment  for  the 
penalty,  in  au  action  of  debt  on  a  bond. 

'  81r  John  Batoliffe  v.  Davis,  8.  Jao.  L  in  K.  B. 
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Tendon^  and  that  the  defendant  had  only  the  bare  coatody  of  the  pai^. 
In  delivering  the  opmion  in  this  case  the  court  observe,  extra-judicially, 
that  if  the  time  be  limited  to  redeem,  the  death  of  either  party,  pre- 
vious to  that  time,  could  not  prejudice  the  right ;  but  that  if  no  time 
was  limited,  the  pawnor  had  his  whole  life,  and  if  he  died  before  he  re- 
deemed, the  right  was  gone,  and  his  executors  could  not  redeem. 

But  it  is  now  well  settled  that  on  the  deposit  of  a  pledge,  where  to 
day  of  redemption  is  limited,  the  right  of  redemption  descends  to  the  per- 
sonal representatives  of  the  pawnor ;  if  the  pawnee  sell  the  pledge  with- 
out notice  before  application  to  redeem,  he  is  answerable  for  the  value 
of  the  pledge  at  the  time  of  the  application,  and  it  is  not  necessary  in 
such  case  to  make  an  actual  tender  of  the  balance  due.^  There  is, 
indeed,  absolutely  no  reason  why  the  death  of  either  party  to  the  con- 
tract should  affect  the  right  of  redemption,  or  prevent  it  from  dcscend- 
mg  entire  and  unimpaired  to  the  representative  of  the  pawnor.'  The 
pledgee  can  acquire  no  right  of  property  in  the  goods  bailed  by  pre- 
scription, and  the  mere  lapse  of  time  confers  upon  him  no  new  right  of 
any  kind. 

§  252.  While  it  is  true  that  the  mere  lapse  of  time  works  no  change 
in  the  right  of  property,  it  is  also  true  that  a  failure  for  a  long  time  to 
assert  either  an  equitable  or  legal  right  does  often  impair  or  defeat  the 
remedy  ;  the  right  is  lost  by  laches.  The  action  for  relief  in  equity  is 
barred  by  the  statute  of  limitations,^  unless  it  is  brought  within  ten  years 
after  it  accrues ;  and  it  is  adjudged  that  a  suit  in  equity  to  redeem 
against  a  mortgagee  in  possession,  does  not  necessarily  accrue  when  the 
money  secured  by  the  mortgage  becomes  due  ,*  that  in  equity  he  has  a 
continuing  right  to  relief  from  the  cloud  upon  his  title,  not  to  be  denied 
him  80  long  as  he  continues  liable  to  an  action  of  foreclosure.^  Aside 
from  this  special  situation,  the  action  to  redeem  accrues  as  soon  as  it 
can  be  brought.^  And  the  action  to  redeem  a  pledge  may  be  brought  as 
noon  as  the  debt  it  is  given  to  secure,  becomes  due."    Thus  interpreted, 

I- 

>  Caines'  Cases  in  Error,  900. 

«  Henry  v.  Eddy,  34  111.,  508  j  see  Booth  v.  Terrell,  18  Geo.,  570 ;  Fairow  T. 
Bragg,  30  Ala.,  2S1. 

*  Bell  y.  Benian,  3  Mnrph.,  R.,  273,  277 ;  see  Henry  v.  Tapper,  29  Vt.,  358. 

*  Miner  v.  Beekman,  50  N.  Y.,  337 ;  a  proceeding  to  foreclose  lets  in  the 
mortgagor  to  redeem ;  Calkins  v.  Isbell,  20  N.  Y.,  147. 

'  Hnbbell  v.  Libbey,  5  Lansing,  51,58;  Bennett  v.  Cook,  45  N.  Y.,  268; 
Cleveland  Ins.  Co.  v.  Reed,  24  How.  XJ.  S.,  284;  Waterman  v.  Brown,  31  Penn« 
8t.,  161 ;  and  see  Bruce  v.  Tilsou,  25  N.  Y.,  194.  8ee  also  Coleman  v.  Second 
Ave.  B.  B.  Co.,  38  N.  Y.,  201 ;  and  Wells  v.  Yates,  44  N.  Y.,  525. 

«  Boberts  v.  Sykes,  20  Barb.,  173;  but  see  post  i  i  321, 322. 


186  hkW  OI^BAILMENTS. 

the  statute  would  operate  rather  unequally  in  favor  of  the  party  in  po8« 
session ;  the  pledgee  being  allowed  to  hold  his  security^  after  the  debt 
to  secure  which  it  is  given,  is  barred  by  the  statute.' 

§  253.  The  practical  application  of  the  statute  works  more  advan- 
tageously to  the  pledgor  when  he  brings  a  different  form  of  action ;  such 
as  the  action  of  assumpsit  or  trover.  The  contract  of  pledg6  is  of  a 
continuing  nature ;  it  is  a  species  of  trust ;  and  the  contract  is  not 
broken,  there  is  no  violation  of  the  trust,  so  long  as  the  pledgee  merely 
holds  the  security.  It  is  like  an  ordinary  deposit  of  money  in  a  bank } 
the  action  of  assumpsit  does  not  accrue  to  recover  it,  until  after  a  de- 
mand has  been  made  ;^  or  until  after  a  payment  or  tender  of  the  debt, 
accompanied  with  a  demand  for  a  return  of  the  pledge.'  A  refusal  to 
restore  the  pledge  on  a  tender  of  the  debt,  within  six  years  after  it  be- 
comes due,  will  support  an  action  of  trover  brought  within  six  years 
thereafter.^  The  action  lies  if  brought  within  six  years  after  the  con- 
version ;  and  it  is  clear  that  the  pledgee  does  not  convert  the  property 
by  continuing  to  hold  it  pursuant  to  the  terms  of  the  contract.'  There 
must  be  some  act  of  appropriation,  inconsistent  with  the  bailee's  duty 
to  hold  the  property  as  a  security,  like  a  wrongful  sale.'  In  replevin 
or  in  the  action  to  recover  possession  of  personal  property  under  the 
Code,  permissive  possession  by  the  defendant  for  a  long  time,  establishes 
no  defence }  it  does  not  tend  ta  establish  a  title  in  the  defendant ;  his 
possession  must  be  adverse,  or  it  cannot  ripen  into  a  title.  The  same 
principles  apply  as  in  the  action  of  trover;^  there  must  be  a  demand 
before  suit,  where  it  appears  that  the  defendant  acquired  possession  of 
the  goods  lawfully .• 


^  Jones  T.  Merchants'  Bank,  4  Robert,  221 ;  6  id.,  162. 
'  Downcfl  V.  PhoBniz  Bank,  6  Hill,  297. 

'  See  Payne  v.  Gardner,  29  N.  Y.,  14S;  39  Barb.,  642;  Sweet  t.  Insli,ai 
Barb.,  487 ;  Thorpe  v.  Coombe,  8  Dow  Si.  Ryl.,  347. 

*  Hoffman  v.  Van  Nostrand,  42  Barb.,  174, 176 ;  it  is  like  an  occnpation  or 
use  wi*ih  the  owner's  consent ;  Rider  v.  Union  India  Rubber  Co.,  28  K.  T.,  379. 

'  Roberts  v.  Berdell,  61  Barb.,  37 ;  Lackey  v.  Oannon,  37  How.  Pr.,  134 ;  6 
Abbott  N.  S.,  209 ;  Harvey  v.  Epes,  12  Gratt.,  153;  WelUngton  v.  Wentworth,  8 
Met.,  548 ;  see  post  $  $  321-323 ;  Cortelyou  v.  Lansing,  2  Caines'  Cases,  200.  The 
action  bere  was  one  of  assumpsit,  on  a  written  contract  of  pledge,  the  pledge 
to  be  delivered  np  on  payment  of  the  principal  debt.  The  statnte  rans  from 
the  time  an  action  fur  the  conversion  can  be  brought.  Bucklin  v.  Ford,  5  Barb., 
393 ;  see  Murray  v.  Coster,  20  John.  R.,  576,  585. 

>  Spaulding  v.  Barnes,  4  Gray,  330 ;  Purdy  v.  Sistare,  2  Hun.,  126;  E^warda 
Y.  Hooper,  11  M.  4&  W.,  353 ;  see  Carroll  v.  Cone,  40  Barb.,  220. 

^  Mayor  of  New  York  v.  Lent,  51  Barb.,  19;  Gerber  v.  MoniB,  56  Barb.,  6a& 

*  Slnyter  v.  Williams,  1  Sweeny,  215. 
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§  254.  On  an  ordinary  loan  of  a  certain  number  of  shares  of  stock, 
one  share  being  just  as  good  as  another,  it  is  only  necessary  to  return 
the  same  amount  of  stock  in  kind.  The  loan  in  such  a  case  is  in  sub- 
stance a  sale,  to  be  repaid  in  kind  and  quantity,  and  the  title  to  the 
stock  loaned  is  immediately  transferred  to  the  borrower ;  whereas  upon 
a  loan  of  specific  articles  to  be  returned  in  species,  the  title  remains  in 
the  lender,  and  the  borrower  is  only  entitled  to  the  temporary  use  there- 
of.^ But  such  articles  as  are  capable  of  being  estimated  generally  by 
weight,  number  or  measure,  do  not  when  deposited  as  a  pledge,  become 
the  property  of  the  bailee,  as  they  do  upon  a  loan  of  them }  because  the 
pledge  is  not  for  use,  but  merely  held  as  a  security.  If  the  pledgee, 
therefore,  sell  the  pledge  without  authority,  it  is  a  yiolation  of  his  trust, 
and  he  cannot  afterwards  replace  the  articles  sold  with  others  of  a  like 
kind  and  Talue.^  But  where  the  contract  of  pledge  permits  the  pledgee 
to  sell  or  to  hypothecate  the  pledge  and  afterwards  replace  it,  with  a 
security  of  the  same  kind  and  value,  the  agreement  is  to  be  enforced  ac- 
cording to  its  terms.  If  under  a  pledge  of  stocks,  the  pledgee  be  au- 
thorized to  use  them  as  collaterals  in  his  business,  he  must  regain  the 
possession  and  restore  them  on  demand  as  soon  as  the  original  debt  is 
paid ;  and  unless  he  does  so  he  is  liable  for  their  value.^ 

§255.  As  one  share  of  stock  in  a  corporation  does  not  differ  from 
another,  the  identity  of  a  given  number  of  shares  can  only  be  traced 
through  the  title.^  Hence  where  stocks  are  purchased  for  a  customer 
by  a  broker,  properly  in  his  own  name,  to  be  carried  on  a  margin,  the 
agent  ftilfills  his  duty  by  keeping  an  amount  of  stock  equal  to  the  pur- 
chase, ready  for  delivery  to  his  principal  on  demand.*^  Under  the  con- 
tract the  broker  holds  the  stock  as  a  pledge  ^'^  and  he  is  liable  for  acon- 
Tersion  of  the  stock,  where  he  sells  the  same  or  appropriates  it  to  his 
own  use  unlawfully ;  and  the  owner  is  entitled  to  recover  as  damages 
th.e  market  price  of  the  stock  at  the  time  of  the  conversion,  or  up  to  the 
time  he  might  have  repurchased  the  stock,  after  notice  of  the  sale.^  A 
custom  among  brokers  cannot  be  appealed  to,  as  an  authority  to  enlarge 
the  power  of  sale ;  it  can  only  be  resorted  to  for  the  purpose  of  shew* 


1  3  ErBk.  Inst.,  tit  1^  i  18. 

<  Nonise  v.  Prime,  4  John.-  Ch.,  490,  an^  Dykeis  v.  Allen,  7  Hill  B.,  497; 
Berlin  ▼.  Eddy,  33  Mo.,  426. 

*  Laiimsnce  v.  Maxwell,  53  N.  Y.,  19 ;  Franklin  v.  Keate,  13  M.  &  W.,  481. 
«  Eetchnm  v.  Bank  of  Commerce,  19  N.  Y.,  499,  511.  [65  N.  Y.,  158] 
'  Horton  t.  Morgan,  19  N.  Y.,  170 ;  6  Duer,  56. 

*  Markjbam  v.  Jaudon,  4l  N.  Y.,  235 ;  Stenton  ▼.  Jerome,  54  N.  Y.,  480. 

"*  Baker  y.  Drake,  53  If.  Y.,  21L    In  this  case  ttie  Court  of  Appeals  reoonsid* 
ezB  the  mle  of  damages  pieTionsly  acted  upon  in  like  casesi  in  this  State* 


188  I^V  OF  BAILHZNTB. 

lug  vhat  was  the  imderstanding  or  contract  betreen  the  parfies.'  And 
Then  the  contract  confers  a  power  of  sole  in  express  terms,  it  must  be 
followed ;  a  departure  from  the  authority  will  render  the  sale  nnlav- 
tai.*  But  though  unlawful,  the  sale  will  not  discharge  s  surety  liablg 
for  the  principal  debt.' 

§  250.  The  rights  of  the  parties  may  be  further  illustrated  by  the 
rule  prescribing  the  demand  necessary  to  charge  the  indorser  of  a  note 
Eeeured  by  collaterals.  The  maker  having  deported  nulroad  bonds  to 
secure  the  payment  of  the  note,  has  a  right  to  demand  their  snrrender 
when  called  upon  to  pay  the  note ;  and  if  be  offers  to  pay  on  their  sur- 
render, being  ready  and  willing  to  do  so,  and  the  collaterals  be  not  t«n- 
denid  to  him,  the  demand  is  ineffectual  to  charge  the  indorser.*  A 
sale  of  tho  coilaterala,  with  authority,  before  the  note  becomes  due, 
changes  tho  relation  of  the  parties ;  tho  purchaser  acquires  the  pledgor's 
title  discharged  of  tbo  trust.*  Hence,  a  demand  of  payment  after  the 
sale,  will  be  valid,  without  a  transfer  of  tho  collaterals. 

§  257.  Where  the  pledgee  sells  the  collaterals  prematurely,  or  without 
authority,  and  afterwards  brings  an  action  to  recover  the  debt  secured, 
tho  defendant  Is  entitled  to  have  the  value  of  the  pledge  wrongfully  sold, 
deducted  from  the  amount  of  tho  pltuutiff'a  demand ;  he  is  not  bound  to 
accept  the  price  received  on  the  illegal  sale.*  And  where  the  pledge 
wrongfully  sold,  exceeds  in  value  tho  amount  of  the  debt,  tho  pledgor 
may  maintain  an  action  to  recover  the  value  of  the  things  pledged, 
or  their  value  at  the  time  of  the  sale :  and  in  this  actios  the  defendant 


>  6D0Br, 66,60;  19N.T.,170;  «N.Y.,235;  B3N.T.,19. 

■  8t«Dt«n  V.  Jerome,  54  N.  T.,  480. 

)  Vase  V.  Florida  R.  Co.,  00  N.  T.,  339.    If  the  Avails  of  the  sale  be  voffldeat 
to  pB7  the  debt,  the  euretf  Ib  discbargad ;  Strong  v.  WoMt«r,  6  YU,  536. 

<  Ocean  Natiouol  Bank  t,  Faot,  50  N.  Y.,  474.    The  aotion  ytaa   bniagbt 
gainst  tbe  iadotsec  of  a  note  in  tbew  terms :         ^ 

■■'  152.61.  New  Tome,  October  15,  18G9. 

mand  I  promise  to  pa^  to  Hamlltou  G.  Fant  or  order  93,333.61  for 
iceiveil,  wilh  Interest  at  tba  nte  of  aeveu  per  cent  per  annnni,  having 
nX  with  taim  as  oollaterat  secarit;  with  auMiorit;  to  sell  the  mnie  >t  tbe 
I  bonrd,  or  at  public  or  private  ante,  or  otliern-lse  at  his  option,  on  tbe 
fominiire  of  ttUB  promise  and  iritliotit  notice,  oqo  land  grant  l>oitd  of  ibe 
'ocino  Railroad  Cumiiany.  Eastern  Diviaion,  of  the  par  valne  of  H.WO, 
ir Conitraclion  BnniU  ''Series  B"of  tbe  said  Union  Parifio  Kailrosd 
ly,  convert ibto  into  the  laud  grant  bonds  of  the  same  deiKHptioTi  as  tba 
iiiaraeil,  oud  all  of  the  par  value  of  91,000  ea«h,  aaid  bunds  btriiig  d^ 
wilh  Ocean  National  Bank.  Jos.  B.  Stew&st. 

te  of  this  kind  remains  negotiable,  notwithstanding  tbe  addition  to  it 
jntroot  of  pledge:  Fancoort  v.  Thome,  58Eng.  Com.  Law,  010. 
wisr.  Mott,  SON.  Y.,  395. 
MTM  V.  Uaisb,  4  Denlo,  333. 
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IB  entitled  to  set  off  or  recover  the  amount  of  the  debt  due  to  him.^  A 
tender  of  the  debt  need  not  be  made  before  the  suit  is  brought.^  The 
pledgor  has  a  right  to  recover  in  an  action  on  the  contract  of  pledge ; 
and  the  pledgee,  though  liable  in  damages  for  abroach  of  the  contract, 
is  permitted  to  set  off  his  demand  in  the  action.'  And  the  pledgor  can- 
not prevent  tlus  by  bringing  an  action  of  trover ;  he  cannot  by  merely 
changing  the  form  of  his  action  entitle  himself  to  recover  damages 
greater  than  the  amount  to  which  he  is  in  law  entitled,  according  to  the 
true  facts  of  the  case  and  the  real  nature  of  the  transaction.^  The  plain- 
tiff recovers  his  damages,  namely,  the  value  of  the  property,  less  his 
debt.* 

In  trover  by  a  lienholder,  against  the  general  owner  or  against  any 
one  claiming  imder  him,  the  plaintiff  recovers  the  value  of  his  interest  in 
.  the  goods ;  this  rule  is  well  settled.'    Against  a  stranger  he  recovers 
their  full  value.^ 

§  258.  We  have  seen  that  a  legal  sale,  or  a  sale  made  with  authority, 
transfers  the  title  to  the  collaterals.''  What  is  the  effect  of  an  unauthor- 
ized sale  by  the  pledgee,  on  the  title  to  the  things  pledged  f  In  a  trans- 
fer of  stocks  where  the  pledgee  is  entrusted  with  the  title,  the  purchaser 
paying  value  in  good  faith,  will  certainly  acquire  the  title,  disencum- 


»  Allen  v.  Dykers,  3  Hill,  593 ;  S.  C,  7  Hill,  497 ;  Wilson  v.  Little,  2  N.  T., 
443 ;  31  Conn.,  146 ;  25  Md.,  242,  269 ;  Tread  well  v.  Davis,  34  Cala.,  601 ;  Fisher 
T.  Fisher,  98  Mass.,  303. 

<  The  cnnrent  of  aathorities  is  to  this  effect,  and  the  Special  Term  decision 
in  Batts  v.  Burnett,  6  Abbott  Pr.  R.  (New  Series),  302,  was  hardly  intended  to 
change  the  rale. 

'  The  defence  may  be  set  np  under  the  Code  as  a  counter  claim.  Seaman 
▼.  Beeve,  15  Barb.,  454;  Johusou  v.  Stear,  15  Com.  B.  (K.  S.)y  338;  Hart  y. 
Killer,  17  Gratt.,  187;  Lane  v.  Bailey,  47  Barb.,  395.  Where  the  plaintiff 
pledged  a  watch  to  secure  the  payment  of  a  debt  he  was  owing,  and  the  de« 
fendaut  obtained  possession  of  it  in  right  of  the  pledgee  and  sold  it  premature- 
ly, and  received  for  it  other  property ;  it  was  held  the  plaintiff  could  not 
reoover  in  assumpsit  for  money  had  and  feceiyed.  Kidney  v.  Persons  41  Vt., 
3S6. 

^  Md.  Fire  Ins.  Co.  y.  Dalrymple,  25  Md.,  242 ;  Baltimore  Marine  Ins.  Co. 
y.  Dalrymple,  25  Md.,  269,  309 ;  Seaman  y.  Reeve,  supra ;  Brierly  v.  Bandall^ 
17  Q.  B.,  937 ;  Chinery  v.  Viall,  5  Hurl.  Si,  Nor.,  288. 

*  Parish  v.  Wheeler,  22  N.  Y.,  494, 511,  515 ;  Manning  y.  Monaghan,  28  N.  Y., 
585 ;  Chadwick  y.  Lamb,  29  Barb.,  518 ;  this  case  overruled  on  another  point» 
35  N.  Y.,  277 ;  42  K.  Y.,  324. 

*  Spoor  y.  Holland,  8  Wend.,  445 ;  Busiell  y.  Bntterfleld,  21  Wend.,  300^ 
903. 

*  Alt  y.  Weidenberg,  6  Bosw.,  176. 
•Ante,  $256. 
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bercd  of  the  trast ;  because  here  the  owner  hivests  the  pledgee  with  the 
title,  and  arms  him  with  written  authority  to  transfer  the  property. 
And  the  effect  is  the  same  where  the  pledgor  entrusts  the  pledgee  with 
a  blank  power  of  attorney,  to  make  the  transfer  on  the  books  of  the  cor- 
poration.^ The  purchaser  naturally  relies  upon  the  indicia  of  tiUe,  and 
is  entitled  to  the  property  where  he  buys  it  in  good  faith,  from  a  party 
holding  a  written  power  to  transfer  it.'  Considered  as  a  mere  agent, 
the  pledgee  has  authority  to  sell  under  certain  circumstances ;  and  the 
facts  justifying  the  sale  are  peculiarly  within  his  knowledge;  his  position 
Is  not  unlike  that  of  a  factor,  under  instructions  limiting  the  price  at 
which  he  may  sell  the  goods  in  his  hands  ;  and  though  he  violates  his 
instructions  or  departs  from  the  understanding  under  which  he  holds  the 
property,  a  sale  made  by  him  in  the  usual  course  of  business  is  valid.' 
The  form  of  the  transaction  shews  a  clear  intent  to  place  the  stock 
under  the  control  and  at  the  disposal  of  the  pledgee ;  and  it  is  notice- 
able that  the  remedy  usually  chosen  in  these  cases,  assumes  that  the 
transfer  is  effectual,  though  unauthorized  in  the  actual  situation  of  the 
parties  ,*  *  and  such  is  at  length  the  settled  understanding  of  the  law.' 

§  259.  At  common  law,  goods  pawned  or  pledged,  are  not  liable  to  be 
taken  in  execution  in  an  action  against  the  pledgor.*  The  possession  of 
the  pledgee  could  not  be  disturbed,  because  the  officer  could  acquire  no 
greater  interest  in,  or  control  over  the  property  than  that  possessed  by 
the  defendant,  against  whom  he  held  the  process  of  the  court  And  as 
public  sales  of  personal  property,  not  within  the  view  of  the  bidders  at 
the  sale,  were  declared  void  by  judicial  decisions,  on  the  plainest  grounds 
of  public  policy,  it  became  extremely  difficult  to  sell  even  the  pledgor's 


*  In  re  Tahiti  Cotton  Co. ;  ex  parte  Sargent,  7  English  B.,  813  ;  Law  Sep.,  17 
Equity  Caaes,  273. 

*  Crocker  v.  Crocker,  31  N.  Y.,  507  ;  Dillayo  v.  Com.  Bank  of  Whitehall,  SI 
a*  i>,  3i5. 

»  Little  T.  Barker,  1  Hoffl  Ch.  R.,  487;  Fatman  v.  Lobach,  1  Dner.  354; 
Leavitt  v.  Fisher,  4  Dner,  1,  20 ;  Kortright  v.  Com.  Bank  of  Bnffalo,  22  Wend., 
348,  3G0  ;  N.  Y.  &  N.  H.  Railroad  Co.  v.  Schuyler,  34  N.  Y.,  30,  80 ;  Bridgcporl 
Bank  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  30  Conn.  270  ;  see  Ballard  v.  Bmgett,  40  N. 
Y.,  314. 

*  Wilson  V.  Little,  2  N.  Y.,  443 ;  Romaine  v.  Van  Allen,  26  N.  Y.,  309 ;  Fee 
Moore  v.  McKibben,  33  Barb.,  24G;  Sargent  v.  Blunt,  16  Jolin.,  74  ;  and  ScoU 
V.  Rogers,  31  N.  Y.,  670. 

"  McNicl  V.  Tenth  Nat.  Bank,  46  N.  Y.  325 ;  Moore  v.  Met.  Nat.  Bank,  55  N. 
T.,  41. 

"  Wilkes  V.  Ferris,  5  John.  R.,  338 ;  Marsh  ▼.  Lawrence,  4  Cowcn  R.,  461 ; 
Badlam  v.  Tncker,  1  Pick.,  389 ;  Pomeroy  v.  Smith,  17  Pick.,  65 ;  Scott  ▼.  Shdiey, 
8  East,  467 ,  Metcalf  v.  Scholey,  5  Bos.  A  Pnll.,  461. 
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Interest  in  tke  property  on  execution.^  ^VTiere  the  property  was  so  sit- 
uated that  it  conld  be  brought  within  the  view  of  the  bidders,  it  seems, 
property  in  the  nature  of  a  pledge  might  be  sold  on  execution,  but  not 
80  as  to  defeat  the  interest  of  the  pledgee.^  The  interest  of  the  bailor 
oould  be  sold,  but  the  possession  of  the  bailee  having  a  lien  or  special 
property  in  the  goods  levied  upon,  could  not  be  disturbed;  there  could 
be,  in  fact,  no  taking  or  actual  seizure  under  the  execution.^  Hence  it 
frequently  happened  that  the  pledging,  of  many  kinds  of  personal  prop- 
erty, operated  to  place  them  beyond  the  reach  of  an  execution ;  and  this 
induced  the  passage  of  the  statute  in  this  StAte,  authorizing  a  sale  of  the 
pledgor's  right  or  interest  in  the  goods  or  chattels  pledged  for  the  pay- 
ment of  money,  or  for  the  performance  of  any  contract  or  agreement.* 

Under  this  statute  the  question  was  seriously  litigated  whether  the 
sherifT,  holding  an  execution  against  the  pledgor,  may  by  virtue  thereof 
take  the  property  pledged  out  of  the  hands  of  the  pledgee  into  his  own 
possession,  for  the  purpose  of  selling  the  interest  of  the  pledgor  therein. 
And  it  was  held,  first,  that  the  right  and  interest  of  the  pledgor  cannot 
be  sold  on  execution  unless  the  goods  be  present  and  within  the  view  of 
those  attending  the  sale;^  that  for  the  purpose  of  the  sale  the  sheriff 
may  under  this  statute  seize  and  detain  the  goods  in  the  same  manner 
as  if  they  were  not  under  pledge,  but  that  ho  must  sell  them  subject  t^ 
the  lien  of  the  pledgee ;  and  that  after  the  sale,  he  must  hold  them  in 
the  custody  of  the  law  to  await  a  redemption  by  the  purchaser.  If  not 
redeemed  presently,  the  sheriff  must  then  deliver  them  again  into  the 
custody  of  the  pledgee,  to  whom  the  purchaser  must  look  for  them. 
The  effect  of  such  a  sale  under  the  statute  is  to  vest  in  the  purchaser 
the  precise  right  and  interest  of  the  pledgor.  Afterwards  the  purchaser 
may  of  course  redeem  upon  the  same  terms.^ 

^  Linuendoll  t.  Doe  and  Terhnne,  14  John.  IL.,  222^  Sheldon  v.  Soper,  id., 
352 ;  CreHson  v.  Stent,  17  John.  R.,  11& 

*  Moore  v.  Hitchcock,  4  Wend.  R.,  292 ;  Wlieelerv.  McFarland,  10  Wend. 
K.,S18. 

*  Reynolds  v.  Shnler,  5  Cowen  R.,  323 ;  7  Cowen  R.,  735  and  G70. 

*  Bailey  v.  Bnrton,  8  Wend.  R.,  339 ;  2  R.  S.,  p.  464,  3d  ed. 

'  Blackwell  v.  Ellsworth,  6  Hill  R.,4Q4  ;  Franklin's  case,  5  Rep.,  47;  see 
Tift  V.  Barton,  4  Denio,  171. 

'  Sticf  V.  Hart,  1  N.  Y.,  20.  Legislation  recognizes  the  rights  of  l)oth  parties 
and  protects  them  in  different  ways. 

Hainr. — A  creditor  may  attach  personal  property  held  under  a  mortgage  or 
pledge  and  sell  the  same,  provided  ho  rir»t  pays  or  tenders  the  amonnt  dne  to 
the  pledgee  or  mortgagee ;  and  ho  may  take  first  from  the  proceeds  of  the  sale 
the  amount  paid  to  redeem.  R.  S.  of  Maine  of  1871,  page  623.  The  same  rule 
holds  where  an  officer  sells  on  execution.  Id.,  669.  The  statute  applies  where 
tbero  exists  a  valid  lien  by  a  pledge  or  mortgage.    Birch  y.  Roberts,  50  Maine 
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§  260.  It  is  to  be  noticed  that  the  effect  of  a  sale  on  an  ezecatloii 
against  the  pledgor,  is  not  in  any  respect  to  vary  the  terms  of  theoon* 


"SL,  395.  The  levy  or  attachment  may  precede  the  tender  or  payment,  nnder  the 
statute :  Barrows  t.  Tamer,  50  Maine,  127. 

Massachusistts. — ^The  debtor'tt  persoDal  property  may  be  attached  and  held 
as  if  Ic  were  nniucambered ;  bat  the  attaching  creditor  most  within  ten  days 
pay  or  tender  to  the  pledgee,  mortgagee  or  Henholder,  the  earn  for  which  the 
property  is  held ;  i.  c,  ten  days  after  a  demand  made  by  the  lienholder,  with  a 
written  statement  of  the  amount  claimed.  IJDlessthe  creditor  pays  or  tenders 
the  amount  due,  the  attachment  is  to  be  dissolved,  and  the  property  restored* 
Gen.  Statutes  of  I860,  p.  627,  727.  The  law  reqaires  a  payment  of  the  lien- 
holder's  demand  according  to  the  statement  required  by  the  statute ;  and  the 
statement  must  be  made  within  a  reasonable  time ;  Simonds  ▼.  Parker,  3  Met., 
144 ;  Johnson  y.  Sumner,  1  Met.,  172, 294,  325, 515.  Ko  technical  strictness  is  re- 
quired by  the  lienholder  in  pointing  out  the  parcels  of  the  property  covered 
by  the  lien.  Averill  v.  Irish,  1  Gray  (Mass.),  254.  If  a  mortgagee  intends  to 
rely  upon  the  remedy  given  by  the  statute,  he  must  not  assume  to  dispose  of 
any  part  of  the  goods  after  the  attachment  is  levied.  He  is  entitled  to  his 
debt,  and  the  attaching  creditor  is  entitled  to  the  property.  Granger  v.  Kel- 
logg, 3  Gray,  490. 

New  IIampshirb. — "Any  personal  property  not  exempt  fh>m  attachment^ 
subject  to  any  mortgage,  pledge  or  lien,  may  be  attached  as  the  property  of  tbo 
mortgagor,  pledgor,  or  general  owner ;"  the  officer  or  creditor  paying  or  ten- 
dering the  amount  for  which  the  same  is  held.  The  officer  or  attaching  creditor 
has  a  right  to  demand  of  the  pledgee  or  lienholder,  an  account  on  oath  of  the 
amount  of  the  debt  for  which  the  property  is  held ;  and  unless  the  same  is 
given  within  fifteen  days,  and  given  honestly,  the  lien  is  held  discharged.  Gen- 
eral Statutes  (1867),  p.  417, 418,  $  $  17, 18.  A  true  and  fair  account  satisfies  the 
statute ;  Barton  v.  Chellis,  45  K.  H.,  135.  Personal  property  may  be  sold  on 
execution  against  the  mortgagor  or  pledgor  in  the  same  manner  as  it  may  be 
attached;  and  where  tbo  officer  or  creditor  pays  the  debt  secured,  he  is  en- 
titled to  apply  the  proceeds  of  the  sale  to  pay  the  amount  so  paid  in  order  to 
release  the  property,  and  the  balance  on  the  execution.  Gen.  Statutes,  p.  441. 
The  theory  of  the  statute  is  that  the  pledgee  or  lienholder  is  entitled  to  bo 
protected  in  his  rights ;  and  that  he  cannot  be  disturbed  in  his  possession  other- 
wise than  is  allowed  by  statute;  Briggs  v.  Walker,  21  K.  II.,  72.  A  trustee 
process  docs  not  prevent  the  pledgee  from  proceeding  to  a  sale.  Chapman  r. 
Gale,  32  N.  H.,  141. 

Vermont. — Personal  property  held  by  any  one  as  lessee,  bailee,  pledgee,  or 
by  virtue  of  any  contract  establishing  a  reversionary  interest  or  title,  may  be 
attached  and  levied  upon  as  the  property  of  the  lessor,  bailor,  pledgor,  or  peraon 
owning  the  reversionary  interest,  subject  to  the  title  or  interest  of  the  lessee 
or  pledgee ;  and  the  reversionary  interest  may  be  sold.  General  Statutes 
(1862),  second  cd.    Appendix,  1870,  pages  293,  294. 

Pennsylvania. — ^The  statute  allows  a  sale  of  goods  or  chattels  held  as  a 
pledge,  on  execution,  subject  to  the  rights  and  interests  of  the  pledgee  or 
pawnee,  bailee  or  lessee.  1  Brightly's  Purdon's  Digest,  635.  Under  the 
statute  the  practice  Is  to  allow,  on  motloui  an  execution  to  sell  the  pledgor^ 
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tract  of  pledge.^    If  the  pledge  be  made  to  secure  the  payment  of  a  sum 
of  money  to  fall  due  at  some  future  time,  or  to  secure  the  pledgee 

interest ;  so  allowed  where  stocks  were  held  as  a  pledge  or  security  :  Freemaii 
V,  Simons,  7  Phila.  TL,  307. 

Nbw  York. — ^Tho  terms  of  the  statute  allow  a  sale  of  the  defendant's  interest 
no  as  execation  against  the  pledgor,  and  provide  that  the  purchaser  shall  ao« 
quire  that  interest  or  rights  and  shall  be  entitled  to  the  possession  of  the  goods 
or  chattels  on  complying  with  the  terms  and  conditions  of  the  pledge.  3  B.  6.^ 
645y  5th  ed*  The  statute  does  not  authorize  anything  adverse  to  the  rights  or  the 
interest  of  the  pledgee;  Bakewell  v.  Ellsworth, 6  Hill,  4B4 ;  and  it  makes  no 
proYision  for  a  sale  of  the  interest  of  a  mortgagor  of  chattels ;  it  loaves  that 
under  the  rale  of  the  common  law.  Hall  v.  Carnley,  sheriff,  UN.  Y.,  {)01,  605, 
The  new  Civil  Code  of  Procedure  of  New  York  has  the  following,  f  1412: 
''The  interest  of  the  jadgment  debtor  in  personal  property,  subject  to  levy, 
lawfully  pledged,  for  the  payment  of  money,  or  the  performance  of  a  contract 
or  agreement,  may  be  sold,  in  the  hands  of  the  pledgee,  by  virtue  of  an  execu- 
tion against  property.  The  purchaser  at  the  sale  acquires  all  the  right  and  in* 
terest  of  the  Judgment  debtor,  and  is  entitled  to  the  possession  of  the  property, 
on  complying  with  the  terms  and  conditions  upon  which  the  Judgment  debtor 
could  obtain  possession  thereof.  This  section  does  not  apply  to  property,  of 
which  the  J  udgment  debtor  is  uuconditionally  entitled  to  the  possession."  Judg* 
Ing  from  the  marginal  note,  this  section  is  not  iutendod  to  change  the  effect  of 
the  previous  statute ;  this  note  is  in  these  words :  **  Interest  of  bailor  in  goods 
pledged  may  be  sold.'' 

MicHiGAN.-^The  statute  allows  a  sale  on  execution  of  goods  or  chattels 
pledged  by  way  of  mortgage  or  otherwise  to  secure  the  payment  of  money  or  the 
performance  of  any  contract^  subject  to  the  lien;  and  permits  the  purchaser  to 
pay  the  amount  secured  or  fulilll  the  contract  at  any  time  before  the  actual 
foreclosure  of  the  mortgage  or  pledge.  2  Compiled  Laws,  1871,  page  1741.  The 
lienboldcr's  rights  and  interests  are  protected  equally  under  proceedings  by 
garnishment.    Id.,  1819. 

Independent  of  the  statute,  the  interest  of  a  mortgagor  of  chattels  not  enti- 
tled to  hold  them  for  any  definite  time,  cannot  be  levied  on  and  sold  under  au 
execution ;  ho  has  no  legal  or  vendible  interest.  Eggleston  v.  Munday,  4  Mich. 
(4  Gibbs),  2d5 ;  a  payment  in  any  manner  of  the  debt  secured  by  a  chattel  mort« 
gage,  extinguishes  the  title  held  by  the  mortgagee.  Place  v.  Grant,  9  Bfich* 
(5  Cooley),  42;  all  property  pledged  as  security  for  a  debt  reverts  to  the  origin- 
al owner  upon  the  extinguishment  of  the  debt.  Merrifield  v.  Baker,  9  Allen 
(Biass.),  29. 

*  Sticf  V.  Hart.,  1  N.  Y.,  20 ;  Stief  brought  replevin  against  Hart,  sheriff,  fbr 
A  quantity  of  gooils  which  defendant  had  levied  upon  and  taken  on  execution; 
Km  the  trial  it  api)eared  that  the  plain  tiff  held  them  in  pledge,  and  that  thesher* 
iff  took  the  goods  iVom  his  custody  on  an  execution  against  the  pledgor;  and 
the  circuit  Judge  charged  the  jury  thattho  sheriff  had  a  right  so  to  take  the 
property  into  his  possession  in  order  to  sell  the  j^ledgor's  interest  therein.  Plain- 
tiff excepted,  and  moved  the  supreme  court  for  a  new  trial;  the  motion  was  de- 
nied, and  the  court  of  appeals  affirmed  the  Judgment  of  the  supreme  court  by  a 
Tote  of  four  to  four. 
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against  a  conditional  liability  that  may  or  may  not  accrae  against  him^ 
and  which  cannot  bo  determinQd  at  tho  timo  of  tho  sale,  it  is  manifest 
that  the  goods  pledged  must  abide  the  tcnns  of  the  contract  under  which 
the  pledgee  holds  them.  The  purchaser's  right  of  redemption  is  the 
same  exactly^  and'  dependent  upon  th6  same  terms  and  conditions  as 
that  of  the  pledgor.^  Ho  is  entitled  to  possession  of  the  goods,  on  com- 
plying with  the  terms  and  conditions  of  the  pledge;  and  when  these 
cannot  be  complied  with  until  some  future  event  has  occurred,  the 
pledge  must  of  course  be  redelivered  into  the  hands  of  the  pledgee. 

§  261.  Our  statute,  in  common  with  the  st-atute  law  of  neighboring 
States,  concedes  to  the  officer  rights  over  the  pledged  goods  which  the 
defendant  in  the  execution  could  not  exercise;  itallowshim  to  levy 
upon  and  seize  the  goods  at  a  time  when  the  pledgor  has  neither  tho  pos- 
session, nor  any  right  of  control  over  them — ^action  to  be  justified  only 
on  tho  ground  of  public  policy.  To  prevent  frauds,  tho  law  allows  a 
sale  of  tho  pledgor's  interest,  and  also  provides  that  the  sale  of  pei-sonal 
property  shall  be  made  in  such  a  manner  that  the  same  may  be  inspected, 
and  may  sell  to  advantage.^  By  necessary  implication,  tho  statute 
allows  the  officer  to  take  and  expose  the  goods  for  sale.^  It  authorize? 
the  sale,  and  it  prescribes  the  manner  in  which  the  officer  must  sell.  It 
goes  no  farther ;  it  does  not  authorize  him  to  deliver  the  goods  to  the 
purchaser;  it  only  declares  tho  purchaser's  right  to  the  possession,  on 
complying  with  the  terms  and  conditions  Df  the  pledge.  Ho  takes 
therefore  by  his  purchase  the  equity  of  redemption,  and  nothing  more; 
tho  same  as  a  purchaser  of  property  covered  by  a  chattel  mortgage.' 
With  this  difference,  on  a  sale  of  the  mortgagor's  interest  in  goods, 
where  he  has  a  right  to  tho  posisession  of  them  for  a  definite  period,  the 
goods  may  be  delivered  to  the  purchaser.* 


1  6  HUl  R.,  484 ;  2  R.  S.,  464,  $  20,  3d  ed. 

'  '^  $  20.  When  goods  or  chattels  shall  bo  pledged  for  the  payment  of  money, 
or  the  perfonnance  of  any  contract  or  agreement,  the  right  and  interest  iu  sach 
goods  of  the  person  making  such  pledge,  may  bo  sold  on  ekecation  against  liim, 
and  the  purchaser  shall  acquire  all  the  right  and  interest  of  tho  defendant,  and 
ahall  bo  entitled  to  tho  possession  of  such  goods  and  chattels,  on  complying 
frith  tho  terms  and  conditions  of  the  pledge."  3  R.  S>r  045,  5th  ed.,  X.  Y.  The 
ipode  of  sale  is  tho  Haiue  as  in  other  cases.     Id.,  G48. 

;    »  Bakewell  v.  Ellsworth,  G  Iliil,  4S4 ;  Stiof  v.  Hart,  1  N.  Y.,  20;  WiUiams  t. 
Amory,  14  Mass.,  27. 

*  White  V.  Cole,  24  Wend.,  IIG,  141 ;  Bakewell  v.  Ellsworth,  6  Hill,  484 ; 
Vheeler  v.  McFarland,  10  Wend.,  318. 

'  Hull  V,  Carnley,  11 N.  Y.,  501.  It  is  criminal  in  the  mortgagor  to  sell  the 
goods  with  intent  to  defraud  a  mortgagee  or  purchaser.  N.  Y.  Laws  of  1371, 
Ch:77.  ' 
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There  are  other  cases  m  which  the  law  clothes  the  ofiBcer  with 
lights  superior  to  those  of  the  defendant  in  the  execution.  Where  one 
of  two  partners  has  the  actual  possession  of  the  partnership  property, 
the  officer  with  an  execution  against  th«  other  partner,  is  aimed 
,with  an  authority  to  seize  the  partnership  goods,  and  to  use  force  if 
necessary,  to  t^ke  them  into  his  custody  j  and  that  not  merely  for  the 
temporary  purpose  of  effecting  a  sale  and  then  restoring  the  possession, 
AS  in  the  case  of  pledged  goods ;  but  the  sheriff  is  authorized  to  deliver 
the  possession  to  the  purchaser.  In  order  to  make  a  sale  of  the  inter- 
est of  the  defendant  in  the  execution,  he  has  the  right  to  levy  upon 
and  take  the  goods  into  his  possession — a  greater  exercise  of  power  than 
the  law  accords  to  that  defendant  himself.^ 

§  262.  It  is  the  duty  of  the  sheriff  to  offer  the  property  for  sale  in 
such  lots  and  parcels  as  shall  be  calculated  to  bring  the  highest  pricey 
and  in  the  fulfillment  of  this  duty,  it  is  proper  for  him  to  sell  several 
articles  and  different  kinds  of  property,  covered  by  a  chattel  mortgage^ 
in  one  parcel ;  for  unless  one  man  purchases  the  whole,  he  cannot  acquire 
the  equity  of  redemption  j  there  being  no  legal  way  of  apportioniiig  the 
lien  of  the  mortgage  relatively  upon  the  different  parcels  of  property.^ 
A  sale  in  parcels  to  different  parties,  therefore  tends  to  a  sacriilcc  of  the 
•projMjrty  and  is  injurious  to  the  mortgagor;  it  is  also  in  some  cases  very 
prejudicial  to  the  mortgagee,  dispersing  and  placing  the  property  beyond 
his  reach.  On  both  accounts  it  ought  to  be  sold  in  mass,  and  subject  to 
the  lien.^ 

The  same  rule  must  hold  good  ona  sale  of  personal  property  subject 
to  the  pledgee's  lien.  If  we  assumq  that  the  things  pledged,  are  about 
equal  in  value  to  the  debt  they  are  held  to  secure,  it  is  evident  that  on 
a  sale  of  them  in  different  parcels  to  ^different  persons,  they  will  scarcely 
be  vendible  at  any  price  j  because  no  single  purchaser  can  afford  to  re- 
deem the  pledge^  and  the  law  does  not  enable  him  to  redeem  it  in  part. 
The  things  pledged  must  therefore  be  sold  in  one  parcel,  subject  ta  the 
lien.  7 

§  263.  We  may  often  ascertain  the  interest  of  the  parties,  from  the 

rule  defining  what  may  be  levied  on  and  sold  under  execution.    Personal 

•  •  .    .  .  ..  « 

>  Phillips  V.  Cook^  24  Weml.,  339;  Melville  v.  Bcowd,  15  Mass.,  62;  Wad- 
dell  T.  Cook,  2  Hill,  4i,  The  jndgment  being  recoTercd  nguiust  a  partner  for 
hi»  indivldnal  debt>  tliei  sheriff  can  only  sell  the  defendant's  interest.  Walsh  v. 
Adams,  3  Denio,  125;  Berry  v.  Kelly,  4  Eobt.  B.,  lOG,  123.  The  interest  of  a 
^special  partner  in  a  limited  partnership  cannot  be  sold  on  oxeoatiou.  Horns 
[y.  Murray,.28  N.  Y.,  574. 

«  Tift  V.  Barton,  Sheriflf,  4  Donio,  171. 

*  Manning  v.  Monaghan,  23  N.  Y..  539, 544 ;  &  C,  98  N.  Y.,  585. 
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property  pledged  by  way  of  a  mortgage,  may,  after  fbrfeittirB,  be  levied 
upon  by  virtue  ot  an  execution  against  the  mortgagee,  although  it  re- 
mains in  the  hands  of  the  mortgagor.^  A  mere  chose  in  action  cannot 
bo  levied  upon  and  sold  on  execution.^  Bonds,  notes,  shares  of  stock 
and  property  of  that  nature,  cannot  be  seized  and  taken  in  execution  by 
the  sheriff;*  neither  can  a  mere  equity  tn  the  proceeds  of  personal  prop- 
Wty  bo  sold  oh  execution.*  But  when  the  mortgagor  of  a  chattel  has  a 
Hght  to  redeem  and  a  right  to  the  possession  for  a  dedntte  period  before 
the  property  can  become  forfeited,  he  has  such  an  interest  as  may  be 
Bbld  on  execution.  The  purchaser  in  such  cases  takes  the  property  sub^ 
Ji^ct  to  the  incumbrance ;  he  purchases  the  right  of  the  mortgagor, 
which  is  a  right  to  the  possession  and  absolute  ownership,  subject  to  the 
incumbrance ;  but  if  the  mortgage  at  the  time  of  the  said  on  execution 
has  been  forfeited,  the  mortgagor  has  no  longer  the  right  of  possession ; 
all  the  right  he  then  possesses  is  an  equity,  which  cannot  be  thus  sold. 
So  where  it  is  a  condition  in  a  lease  of  peraonal  property  that  the  lessee 
shall  keep  it  upon  particular  premises,  and  not  remove  it  therefrom,  a  re- 
moval of  such  property  by  the  lessee  operates  as  a  forfeiture  of  the 
term  and  divests  his  title,  so  that  ho  interest  in  the  property  removed 
remains  in  him  that  can  bo  sold  on  execution  -,  because  by  the  forfeitu^ 
the  title  is  vested  in  the  ledsor  with  the  right  of  immediate  X)Ossession.* 
^he  established  principle  id  that  a  persoti  in  possession  of  a  chattel,  hav- 
itig  a  right  to  such  possession  for  a  specific  time,  has  ah  interest  whick 
may  bo  sold ,-  and  when  that  interest  expires  the  owner  is  entitled  to  his 
jgooiis  and  may  bring  an  action  for  them.  Hie  officer  sells  only  the  a- 
terest  of  the  party  in  possession  |  and  even  though  he  assumes  to  sell 
the  absolute  property  in  the  goods,  the  purchaser  will  acquire  no  greater 
right  in  them  than  tiiat  possessed  by  the  defendant  in  the  execaiaon.' 


^  Ferguson  v.  Lee,  9  Wend.  B.,  258;  see  also  4  Denie  B.,  171 ;  VUMmm  v. 
Bancns,  1  N.  Y.,  295 ;  48  N.  Y.,  556. 

*  Ingiftlls  v.  Lord,  1  Coweii  R.,  240. 

*  Denton  v.  Livingston,  0  John.  Bt,  97.  Bank  notes  or  bills  may  be  leried  on 
as  money ;  Handy  v.  Dobbin,  12  John.  B.,  220,  395  ;  but  not  as  the  money  of  a 
party  for  whom  an  officer  has  collected  it,  until  paid  over ;  Dubois  y.  Duboia, 
h  Cowcn,  494;  Betts  v.  Hoyt,  19  Barb.,  412;  14  How.  Pr.,"477. 

*  Hendricks  v.  Bobinson,  2  John,  Ch.  B.,  296. 

*  Bailey  V.  Burton,  8  Wend.  B.,  339 ;  Marsh  f .  LawTenee,  4  Oow«n  B.,  461; 
Otis  Y.  Wood,  3  Wend.  B.,  500 ;  Champlin  v.  Johnson,  39  Barb.,  608. 

^  3  Wend.  B.,  498 ;  in  McCrackeik  ▼.  Luce,  not  repotted,  it  was  held,  that  a 
mortgagor  of  a  canal  boat,  in  possession  and  having  the  right  of  possession  fbr  a 
oertain  time,  had  an  interest  which  wHs  the  subject  of  sale  on  e^eduUoA. 

'  Van  AAtWet)^  t.  Kiftwtnan,  2  Cow«n  B.,  543. 
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{  264.  la  the  pledgee's  interest  in  the  things  pledged  such  that  it  can 
be  levied  upon  and  sold  under  an  exeoutlon  ag^st  him  t  His  right  to 
them  inheres  In  the  debt  they  are  held  to  secure  |  he  has  no  right  to 
derive  from  them  any  benefit  accruing  from  the  use  of  them ;  separate 
from  the  debt,  he  has  no  vendible  interest  in  them  |  and  the  debt  itself 
is  a  chose  in  action,  not  capable  of  sale  under  an  execution.  The  debt 
being  due,  the  pledgee  has  no  interest  in  the  goods  pledged  for  any  defl- 
nite  period ;  he  holds  them  subject  to  the  owner's  call,  on  payment  of 
the  debt.'  Hence  a  sale  of  his  interest  on  execution,  will  not  avail  the 
purchaser  unless  it  carries  with  it  the  debt,  which  }s  the  basis  of  his  in- 
terest I  and  to  give  the  sale  that  effect,  would  indirectly  authorise  the 
sale  of  a  chose  in  action  under  an  execution. 

The  theory  that  the  pledgee's  lien  may  be  severed  from  the  debt,  ao 
that  the  debt  may  be  owned  by  one  man  and  the  lien  held  by  another,  is 
fraught  with  many  difficulties.  His  property  in  the  goods  is  special  and 
qualified }  it  is  not  a  distinct  and  independent  right  of  property  ]  it  is 
a  lien,  a  collateral  security ;  it  is  not  in  its  nature  capable  of  separation 
from  the  original  debt.  It  is  no  more  capable  of  being  separately  sold 
than  a  mortgage  given  as  collateral  security  for  the  payment  of  a  bond } 
only  the  mortgage  declares  on  its  face  its  ancilliary  character.  The 
bond  is  the  principal  debt  ]  the  mortgage  is  only  an  incident  to  it  ^  a 
transfbr  of  the  principal  debt  carries  with  it  the  incident  ]  but  the 
incident  is  not  capable  of  being  transferred  separate  from  the  original 
debt' 

§  265.  On  the  death  of  a  pledgee,  his  interest  in  the  pledge  passes  t9 
bis  legal  representatives,  together  with  the  debt  to  secure  which  it  is 
held.  The  debt  passes  by  operation  of  law,  and  the  possession  of  the 
pledge  accompanies  it ;  the  bailee's  death  does  not  otherwise  work  any 
change  in  the  right  of  property,  or  in  the  duties  resulting  from  the 
contract  of  pledge.  IJqually  on  the  death  of  the  pledgor,  his  title  and 
rights  pass  to  his  legal  representatives  j  his  personal  estate  vests  in 


I  Ib  Saul  V.  Kniger,  9  How.  Pr.,  569,  the  Buperior  Coort  of  N^w  Tork  hold 
that  the  pledgee's  interest  may  be  levied  upon  and  sold  oq  ezecutioi) ;  and  i^ 
Felt  V.  Hege,  23  How.  Pr..  359,  362,  the  Supreme  Court  ej^preaaes  a  ooutrary 
•pinion. 

<  Merritt  v.  Bartholick,  47  Barb.,  253;  S.  C,  36  N.  Y.,  44.  A  pledge  like  a 
mortgage  js  intended  to  accompany  and  secure  the  principal  deb(.  The  pledge 
givos  a  lien ;  bp  does  the  mortgage ;  by  this  lien  the  property- is  h^ld  to  pay  the 
debt.  An  absolute  transfer  of  th0  bond  and  piortgag^  to  the  mortgagor,  th^ 
owner  of  the  premises;  eztingmshes  th^  Uen.  38  Barb«i  4^i  48  Barb.^  ISO; 
44  K.  Y.,  666. 
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theixi,  inelnBing  the  things  pledged,  subject  to  existing  liens ;  no  seca- 
rity  or  right  of  property  is  gained  or  lost  by  the  pledgor's  death.^ 

§  26G.  It  is  not  essetitial  that  the  bailee  or  lienholder  should  retain  the 
pledge  or  collateral  security  in  his  personal  custody ;  he  does  not  lose 
his  lien  by  delivering  the  property  to  his  agent  or  servant  to  hold  for 
him,  with  notice  of  his  lien.  In  other  words,  there  is  nothing  strictly 
personal  in  the  contract  of  pledge ;  there  is  nothing  in  the  agreement  re- 
quiring the  pledgee's  personal  care  over  the  property.  He  may  there- 
fore store  the  goods  or  keep  them  in  the  usual  manner.^  And  the  con- 
tract not  being  of  a  personal  nature,  there  is  nothing  to  prevent  the  lien- 
holder  from  transferring  his  demand  with  thb  security  which  he  holds 
for  its  payment ;  and  no  rule  of  law  to  prevent  his  transferring  both  as  a 
pledge  or  security  for  a  debt  of  his  own,  provided  he  does  not  assume  to 
transfer  any  more  than  his  true  interest.  The  original  pledgor  is  not 
harmed  so  long  as  his  right  to  redeem  remains  unafifected.^ 

§  207.  The  pledgor  has  a  remedy  for  any  breach  of  the  contract  on 
the  part  of  the  bailee  ]  ho  may  reclaim  the  goods  pledged,  where  they 
have  been  transferred  in  violation  of  the  trust.  He  cannot  maintain  an 
action  of  trespass  against  a  purchaser  to  whom  the  bailee  wrongfiilly 
sells  and  delivers  them,  because  here  he  cannot  establish  a  wrongful 
taking  of  the  property  ;  his  true  remedy  is  by  a  suit  in  equity  against 
the  pledgee  and  his  assignee  to  redeem,  or  by  an  action  of  trover  for  the 
goods,  after  a  demand  and  refusal  * — an  action  in  which  the  defendant 
should  be  permitted  to  limit  the  plaintiff's  recovery  to  the  value  of  the 
goods,  after  deducting  the  amount  of  the  debt  to  secure  which  they  were 
pledged.^  A  purchaser  in  good  faith  should  certainly  be  allowed  this 
degree  of  protection ;  otherwise  the  plaintiff  will  recover  more  than  he 
is  entitled  to,  at  the  expense  of  an  honest  purchaser/ 


^  Cortelyon  v.  Lansing,  2  Gaines*  Cas.,  200 ;  Webb  r.  Cowdell,  14  Mees.  & 
WelB.,  «20 ;  Morgan  v.  Bav^y,  6  Hurl.  &  Nor.,  285 ;  Henry  v.  Eddy,  34  III.,  508  ; 
Middlesex  Bank  v.  Minot,  4  Met.,  325.  The  rule  applies  to  all  con  tracts  except 
those  which  involve  or  depend  upon  the  personal  skill  of  the  deceased.  WiUa 
V.  Murray,  Exoh.  R.,  866. 

'  Urqnhart  v.  M'lver,  4  John.  R.,  103 :  Holds  that  a  factor  may  thn.^  pre- 
serve his  lien  ;  see  also  Lanssat  v.  Lippiucott,  6  Serg.  &,  Rawle,  386 ;  and  Inger- 
,Wl  V.  Van  Bokkelin,  7  Cowen,  670,  680. 

3  Nash  V.  Moshor,  19  Wend.,  431 ;  Jarvis  v.  Rogers,  15  Mass.,  408 ;  Whitaker 
T.  Snmuer,  20  Pick.,  399,  406;  Moore  v.  Conham,  Owen,  123;  Ratlciffe  v.  Davis, 
1  Buls.,  29 ;   M'Combie  v.  Daviea,  7  East,  7 ;  Bullard  v.  Billings,  2  Vt.,  309, 

*  Dudley  Y.  Hawley,  40  Barb.,  397,  and  cases  there  cited :  S.  C,  Spzaights  t« 
Hawley,  39  N.  Y.,  441 ;  Rogers  v.  Weir,  34  N.  Y.,  463. 

^  Lewis  ▼.  VarDnm,  12  Abbott  Pr.,  3()5. 

•Ante,  J  257. 
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•  .  .... 

Vested  with  express  authority  to  sell  or  transfer  stocks  or  debentures, 
•  on  a  failure  to  pay  the  debt  or  demand  for  which  they  are  held  as  a  se- 
curity, the  pledgee  is  liable  in  damages  for  a  breach  of  the  contract, 
where  he  sella  before  any  default  or  demand  of  payment  is  made  ]  but 
his  unauthorized  sale  or  transfer  does  not  put  an  end  to  the  contract  of 
pledge;  it  does  not  of  itself  give  the  debtor  an  immediate  and  uncondi* 
tional  right  to  reclaim  the  pledge.*  On  the  contrary,  a  bona  fide  purchaser 
•of  the  pledge  acquires  an  interest  in  it  which  cannot  be  taken  from  him^ 
without  tendering  to  him  the  amount  due  on  the  pledge.'  \ 

§  2C8.  The  owner  of  securities  or  of  goods  and  chattels  held  in  pledge^ 
may  transfer  his  interest  in  them  subject  to  thq  lien.  He  cannot  com- 
plete the  sale  of  goods  thus  situated,  by  an  actual  delivery  j.  but  he  can 
'sell  and  transfer  the  title,  so  that  the  purchaser  will  be  entitled  to  them 
on  a  payment  or  tender  of  the  amount  for  which  they  are  held.'  In  or^ 
der  to  render  a  sale  of  therti  valid  under  the  statute  of  frauds  by  a  de- 
livery,  the  bailee  must  consent  to  hold, them  subject  to  the  buyer's  or- 
der; he  must  attorn  to  the  purchaser.**  But  where  the  sale  is  in  writ^ 
fug,  or  valid  under  the  statute  without  a  delivery,  the  consent  of  tho 
bailee  is  not  required ;  tho  purchaser  may  demand  the  goods  as  a  matter 
of  right  on  complying  with  ibe  terms  of  the  pledge.*^  The  pledgee's  po- 
sition does  not  enable  him  to  prevent  a  transfer  which  leaves  his  rights 
unaffected. 

§  260;  The  rule  is  that  a  bailee  must  retain  possession  of  the  good% 
in  order  to  preserve  his  lien  upon  them."    Various  exceptions  have  been 


^  Donald  v.  Suckling,  Law  Rep.,  1  Q.  B*  585.  Pledge  of  debentorea  as  security* 
for  an  indorsed  note,  with  power  to  sell  oii  default,and  tbe  pledgeo  again  pledged 
tho  same  before  a  default  for  a  larger  deinand ;  held  in  detinue  that  the 
repledge  did  not  put  an  end  to  tho  contract  of  pledge,  and  that  the  first  pledgor  • 
conid  not  recover  without   having   paid  or  tendered  the  amount  of  tho  note.' 
Halliday  v.  Holgate,  Law  Bep.,  3  Ek.,  ii99.  A  sale  of  a  pledge,  scrip  of  stock,  be-^ 
foro  a  demahd  of  the  debt,  assuming  it  to  be  wrongfal,  does  not  give  the  pledgor 
an  immediate  rip[ht  to  the  possession  of  the  shares,*  he  cannot  maintain  trover  for 
them  without  Urat  making  a  tender  of  the  debt. 

*  Talty  V.  Freedman's  Savings  &  Trust  Co.,  3  Otto,  321,  A.  D.  1876;  Lewis  . 
V.  Mott,  36  N.  Y.,  395. 

*  Bnsh  V.  Lyon,  9  Cowen,  52;  or  where  the  Ifen  is  waived.  Bailey  v.  Adams, 
14  Wend.,  201,  203  ;  the  goods  cannot  be  taken,  nor  tho  value  of  them  recovered 
in  trover  until  the  lieu  has  been  discharged.    Wood  v.  Orser,  25  N.  Y.,  348. 

*  Dixon  V.  Buck,  42  Barb.,  70;  Potter  v.  Washburn,  13  Vt.,  538 ;  Barrows  v. 
Harrison,  12  Iowa,  588;  BiddleV.  Bend,  6  Best  &  Smith,  225;  Feltzplace  v. 
Dutch,  13  Pick.,  388. 

*  Anthony  v.  Wheatons  &  Whitford,  7  B.  I,,  490  j  Carter  v,  Willard,  19  PicJp, 
1^  Plesaant  v.  Pendleton,  6  Randolph,  478. 

^  Homer  v.  Crane,  2  Pick.,  607 ;  Jarvis  v.  Rogers,  15  Mass.,  389, 
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allowed  to  this  rule  ;  as  where  a  pledge  is  delivered  hack  to  the  owner 
for  a  temporary  purpose,  on  a  promise  to  restore  it  j  *  or  where  it  is 
handed  back  to  the  owner  for  some  special  purpose,  io  be  returned  as 
soon  as  the  purpose  has  been  fulfilled.^  The  pledgee  of  a  bond^  who  hands 
It  back  to  the  pledgor  to  exchange  it  for  and  substitute  stock  in  lien  of  it, 
does  not  part  with  his  interest.^  And  the  holder  of  notes  as  collateral 
security,  does  not  relinquish  his  interest  in  them  by  giving  them  to  the 
pledgor  to  collect  or  to  I'eceive  the  money  upon  them/  In  these  and 
like  cases  the  pledgor  receives  back  the  things  pledged  in  a  new  char- 
acter, on  a  special  trust ;  and  this  trust  is  one  which  the  law  will  always 
enforce  in  suits  between  the  parties,  and  against  third  persons  where 
the  transaction  is  fair  and  reasonable.'^  The  pledgor  thus  receiving  back 
the  pledge,  holds  it  as  a  special  bailee,  and  is  bound  by  the  trust,  on  the 
same  ground  as  an  ordinary  bailee.''  Ho  is  equally  liable,  where  he 
wrongfully  obtains  the  custody  or  control  of  the  goods.^  He  is  liable  In 
an  action  of  trover  orreplevin." 

§  270.  In  an  action  by  the  pledgee  against  the  pledgor  for  the  conver- 
sion of  a  bond,  the  measure  of  the  plaintiff's  damages  is  the  value  of  the 
bond,  with  interest  from  the  time  of  the  conversion,  unless  such  amouiit 
exceeds  the  sum  due  to  the  pledgee;  in  which  case  that  sum  is  the 
proper  measure  of  damages — that  sum  being  the  exact  measure  of  his 
interest  in  the  security."  As  against  a  third  person  tortiously  appropri< 
ating  or  converting  a  chose  in  action,  the  pledgee  recovers  the  value  of 
the  security ;  prima  facichQ  recovers  the  face  of  the  bond,  bill  or  note,'* 

'  Roberta  V.  Hyatt,  2  Taunt.,  2GG ;  Hattonv.  ATuett,51  IlL,196;W»y  t. 
Davidsou,  12  Gray  (Mans.),  4G5 ;  Cooper  v.  Hay,  47  IlL,  53. 

•  Macomber  v.  Parker,  14  Pick.,  497. 

•  Hays  V.  Riddle,  1  Saudf.,  248. 

«  White  V.  Piatt,  5  Deuio,  209 ;  Bank  of  State  of  K.  Y.  v.  VaDderbont,  1 
Eobt.,  211,  220 ;  32  N.  Y,,  553. 

^  Cooper  V.  Ray,  47  III.,  53;  Jones  v.  Baldwin,  12  Piok.,  316  |  Reeves  r. 
Capper,  5  Bing.  N.  C,  13G. 

•  McBride  v.  Farmers'  Bank,  28  N.  Y.,  450. 
'  Walcott  V.  Kolth,  2  Foster,  196. 

'  lugersoll  V.  Van  Bokkelin,  7  Cowen,  670 ;  Rogers  v.  Arnold,  12  Weod^  90 ; 
7  K.  Y. ,  555.  A  Bnireuder  of  the  pledge  with  intent  to  abandon  the  lien,  puts  an 
end  to  the  interest  of  the  pledgee ;«  Arnold  v.  Morgan,  5  Sneed,  703 ;  and  where  the 
pledgee  permits  the  property  to  go  back  into  the  hands  of  the  owner,  andrennia 
here  indefinitely,  the  lieu  ceases  against  third  persons.  Day  v.  Swift,  48  Maine, 
368 ;  and  it  has  been  held  that  a  surrondor  of  it  for  a  special  purpose  puts  an  eod 
to  the  lien.  Bodenhamer  v.  Newson,  5  Jones  Law  Rop.,  107 ;  and  see  Beemaa  v. 
Lawton,  37  Maine,  543. 

»  Hays  v.  Riddle,  1  Sand.,  248 

■<»  lugalls  V.  Lord.  1  Coweu,  240 ;  Benjamin  v.  Stremple,  13  IlL,  466;  Uttto 
▼.  Fasiett,  34  Maioe,  545 ;  White  v.  Bascom,  28  Vt.,  268, 
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In  tills  action  of  trover,  the  plaintiff  need  not  give  the  defendant  notice 
to  prodace  the  note  or  bond  ]  bringing  the  suit  is  a  sufficient  notice. 
But  the  plaintiff  must  in  his  complaint  set  forth  or  describe  the  instru- 
ment with  reasonable  precision.^  A  slight  variance  between  the  proof 
and  the  complaint  will  not  be  regarded  as  material.' 

§  271.  It  is  the  duty  of  the  bailee  to  keep  the  things  pledged  separate 
from  his  own ;  and  if  he  blends  or  so  confounds  them  with  his  own,  that 
they  cannot  be  distinguished,  he  must  bear  all  the  inconvenience  of  the 
confusion ;  if  he  cannot  distinguish  and  separate  his  own,  he  must  lose 
it — a  rule  which  is  perfectly  just,  where  the  bailee's  misconduct  admits 
of  no  other  adjustment.'  The  owner  may  also  follow  and  reclaim  his 
goods  from  a  party  receiving  them  wrongfully  and  with  knowledge.*  He 
may  follow  and  reclaim  them  when  transferred  to  a  party  receiving  them 
in  bad  faith,  from  a  trustee  invested  with  a  power  of  sale  ;  e.  ^.,  when 
the  transfer  is  made  by  an  executor  ]  much  more  when  the  transfer  is 
made  by  a  pledgee.*  But  it  is  equally  well  settled,  that  an  honest  pur- 
ehaser  from  a  party  having  the  power  to  sell,  will  acquire  the  title.* 

§  272.  The  bailee  is  held  to  a  strict  compliance  with  the  terms  of  his 
contract,  and  is  bound  to  apply  the  proceeds  derived  from  the  sale  of  a 
pledge  in  an  equitable  manner.  If,  having  two  demands  against  « 
debtor,  he  receives  a  third  person's  note  as  security  for  one  debt,  and  a 
pledge  of  the  debtor's  property  for  both,  and  afterwards  sells  the  prop- 
erty for  enough  to  pay  both  debts,  he  cannot  pay  over  a  part  of  the 
nvails  of  the  sale  to  his  debtor,  and  then  maintain  an  action  on  the 
surety's  note.  The  law  obliges  the  pledgee  to  apply  the  proceeds  of  thQ 
sale  to  the  payment  of  both  debts,  thus  relieving  the  surety  J  Until 
the  pledge  is  rendered  available  by  a  sale,  the  creditor  has  a  right  to 
bold  both  securities  ^  but  he  cannot  as  we  understand  the  rule  surrender 
the  pledge  without  discharging  the  surety.*  This  is  on  the  ground  that 
the  pledge  enures  as  a  protection  to  the  surety ;  and  the  creditor  or 
pledgee  becomes  bound  to  use  it  as  a  means  of  obtaining  payment 
from  the  debtor.^ 

1  Bisssel  V.  Drake,  19  John.  R.,  ($6 ;  Pierson  v.  TownRend,  2  Hill  K.,  550. 

>  Hays  Y.  Biddle,  supra.  Under  $  $  169, 170  of  the  Code  a  variauce  \h  easily 
4ealt  with. 

»  Hart  V.  Ten  Eyck,  2  John.^  Ch.,  62, 108 ;  1  Cowen,  743 ;  Roth  y.  Wells,  29 
K.  Y.,  471,  486,  491 ;  S.  C,  41  Barb.,  194. 

*  Colt  V.  Lasxner,  9  Cowen,  320.  '  Sacia  v.  Berthould,  17  Barb.,  15. 

«  Bogert  Y.  Hertell,  4  Hill,  492.  '  Strong  y.  Wooster,  6  Verm.  R.,  536. 

*  Pitts  V.  Congdou,  2  CouiRt.  N.  T.  Rep.,  352 ;  Chapman  y.  Cloagb,  6y6rm.,  123. 
9  Ramsey  y.  Lewis,  30  Barb.,  403,  414.    The  surety's  right  of  subrogation 

ivplies  the  same  thing.  Lewis  y.  Palmer,  23  N.  Y.,  271 ;  and  Ellsworth  t« 
IfOckwood,  4a  N.  Y.,  89, 98. 
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§  273.  A  party  receiving  a  pledge  or  mortgage  as  a  security  for  sev- 
eral debts  contracted  at  the  same  time,  must  apply  the  proceeds  derived 
'  from  a  sale  of  the  pledge  in  equal  proportion  to  the  discharge  of  each 
debt;  with  this  qualification,  that  the  interest  thereon  is  to  be  first  paid,  and 
the  balance  applied.  On  the  other  hand,  if  the  debts  secured  by  pledge 
be  contracted  at  different  times,  and  the  pledge  is  deposited  as  a  security 
for  the  first,  with  a  subsequent  agreement  that  it  shall  be  retained  as  a 
further  security  for  the  others,  the  proceeds  derived  from  the  sale  must 
be  applied  to  the  payment  of  the  debts  in  the  order  in  which  they  were 
contracted ;  for  it  is  to  be  presumed  that  the  pawnor  pledged  for  the 
security  of  the  debts  last  contracted  only  what  remained  of  tho  pledge 
after  payment  of  the  first.^ 

§  274.  In  the  application  of  payments,  there  are  two  general  rules: 
1.  where  a  debtor  owes  his  creditor  several  debts  upon  distinct  causes, 
and  pays  him  a  sum  of  money,  he  (the  payor)  has  a  right  to  say  to 
which  debt  or  debts  the  money  shall  bo  appropriated,  provided  he  directs 
this  at  the  time  of  the  payment ;  and  2.  the  creditor  is  free  to  make  the 
application  as  he  deems  proper,  where  the  debtor  gives  no  direction  oa 
the  subject.  These  rules  are  confessedly  subject  to  several  qualifica- 
tions.^ Without  stopping  to  dwell  upon  these,  it  is  apparent  that  the 
creditor  must  often  have  the  opportunity  to  apply  a  general  payment 
upon  tho  unsecured  debts,  leaving  those  unpaid  for  which  ho  holds  some 
pledge  or  security.'  And  as  this  opportunity  is  given  to  him  on  tho 
theory  that  the  debtor  has  waived  his  right  to  make  the  application,  it  is 
quite  clear  that  he  must  apply  the  payment  equitably,  and  at  or  near 
tho  time  it  is  made.  Otherwise  the  law  makes  the  application^  upon 
principles  of  equity  depending  upon  tho  circumstances ;  generally,  to  the 
satisfaction  of  the  debts  in  the  order  in  which  they  accrued ;  and  pra 
rata  where  moneys  are  collected  on  securities  embracing  them  all.^ 

• 

'  Van  Blarcom  v.  Broadway  Bank,  9  Bosw.,  532 ;  8.  C,  37  N.  T.,  540  ;  H««w 
kimer  M.  &  H.  Co.  v.  Small,  21  Wend.,  273  ;  S.  C,  2  Hill,  127  j  Patti3on  v. 
Hull,  9  Coweu,  747,  and  note  2>,  776.  Tho  theory  that  a  corporation  anthorizod 
to  declare  a  forfeiture  of  stock  for  non-payment  of  calla  thereon,  holds  the 
stock  as  a  pledge,  has  been  rejected.  Small  v.  Herkimer  Manof.  Co.,  2  N.  Y.» 
330. 

«  Patty  V.  Milne,  16  Wend.,  557 ;  22  Wend.,  558. 

»  Clark  V.  Burdett,  2  Hall,  197  j  Wilcox  v.  Fairhaven  Bank,  7  Allen,  27. 
This  case  holds  that  the  pledgee,  in  the  absence  of  any  stipulation  to  tho  con- 
trary,  may  apply  the  proceeds  of  the  collateral  security  to  bis  own  benefit. 

^  It  is  assumed  in  some  of  the  cases  that  the  law  will  apply  a  general   pay* 
ment  to  the  secured  or  more  burdensome  debt,  that  is  for  the  benefit  of  tbo 
debtor.    Patterson  v.  Hull,  9  Cowen,  747.    But  that.rule  does  not  seem  to  be- 
established  on  any  firm   foondution;  the  priority  of  the  debt  more  oHea 


'PLEDGES  OB  PAWNS,  20^ 

-      . 

§  275.  The  relation  in  wUch  the  pledg^ee  stands  towards  the  pledgor 
under  his  contract^  is  very  siznilar  in  some  respects  to  that  which  a  fac- 
tor or  conunission  merchant  who  has  made  advances  on  the  goods  in  his 
liands,  holds  towards  his  principal ;  it  is  like  and  unlike.  Like  a  pledgee, 
the  factor  has  an  interest  in  and  a  lien  upon  the  goods  for  his  advances. 
Unlike  the  pledgee,  the  factor  ordinarily  holds  the  goods  with  authority 
to  sell  them,  in  his  own  name  and  in  the  usual  manner.  A  revocation 
x>f  the  factcNr's  authority  to  sell  after  advances  made,  leaves  him  in  sub- 
stantially the  situation  of  a  pledgee.  As  a  pledgee,  he  cannot  sell  the 
property  until  he  has  first  demanded  payment  of  the  debt  secured,  and 
thus  given  the  owner  a  reasonable  opportunity  to  redeem  the  property.^ 

§  27G.  The  pledgee  may,  but  he  is  not  obliged  to  resort  to  the  property 
for  the  payment  of  his  demand  ]  he  is  not  bound  to  exhaust  his  security.^ 
On  the  other  hand,  the  factor  is  bound  to  exhaust  the  fund  In  his  hands^ 
before  he  can  call  upon  his  principal  for  reimbursement ;  on  the  ground 
that  his  advances  are  understood  to  be  made  in  anticipation  of  the  moneyi^ 
to  be  realized  from  a  sale  of  the  goods.'  And  left  without  instructions, 
he  may  sell  the  goods  for  that  purpose ;  after  that  he  may  call  upon  his 
principal  for  any  balance  that  may  remain  due  to  him.* 

§  277.  A  pledgee  has  in  some  particulars  more  freedom  in  dealmg 
with  the  goods  in  his  hands,  than  the  factor  is  allowed  under  the  com- 
mon law ;  the  pledgee  may  transfer  or  assign  the  pledge  with  the  debt 
secured,  and  invest  his  assignee  with  all  his  rights  in  the  security,  so 
that  practically  the  assignee  may  hold  the  pledge  on  the  same  terms 
and  conditions ;  ^  on  the  other  hand,  the  factor  cannot  at  common  law 
pledge  the  goods  of  his  principal,  for  his  own  benefit  to  the  extent  of 
his  lien,  or  for  the  benefit  of  his  principal }  as  an  agent  he  has  no  authority 


governs  the  application.  Baker -v.  Stackpole,  9  Cowen,  420;  Dowsv.  More>L 
wood,  10  Barb.,  183 ;  Allen  v.  Cnlver,  SBenio,  284 ;  TniBCott  v.  King,  6  K.  T.> 
.  147  ;  and  the  rales  of  equity  as  frequently ;  Stone  v.  Seymour  &  Bonck,  1$ 
Wend.,  19-44;  Thomas  y.  Kelsey,  30  Barb.,  268;  and  tho  contract  or  security 
.  itself  as  often ;  that  is,  where  moneys  aro  collected  on  securities  covering  aH 
the  debts ;  Brldenbccker  v.  Lowell,  32  Barb.,  9-24 ;  Cowperthwait  v.  Sheffield; 
1  Sandf.,  416;  3  N.  Y.,  243.  The  application  is  sometimes  made  en  the  debt- 
or's implied  direction ;  Berrian  v.  Mayor,  &c.,  of  N.  Y.,  4  Robt.,  538,  551. 

«  Allen  V.  I>ykers,  3  Hill,  593 ;  7  Hill,  498 ;  Wilson  v.  Little,  2  N.  Y.,  443 ;  4 
Kent's  Comm.,  139, 140;  Tucker  v.  Wilson,  1  P.  Wms.,  261. 

'  Elder  V.  Rouse,  15  Wend.,  218 ;  Kimball  v.  Huntington,  10  Wend.,  675; 
Steriing  v.  The  M.  &  S.  Trading  Co.,  1  Serg.  &  R.,  179 ;    Field  v.  Leavltt,  37  N. 
Y.  (S.  C),  215 ;  Moody  v,  Andrews,  39  N.  Y.  (8.  C),  302. 
'  Gihon  v.  Stanton,  9  N.  Y.,  476. 
*  Blackmar  v.  Thomas,  28  N.  Y.,  67. 
^       »  Ante,  i  i  257,  258,  266, 267. 
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to  pledge  the  property ;  and  if  he  assumes  to  do  so,  without  express  per- 
missiouy  he  is  guilty  of  a  violation  of  his  trust ;  and  his  act,  being  tor- 
tious and  void,  passes  no  title  and  can  create  no  lien ;  on  the  contrary, 
it  gives  to  the  owner  an  immediate  right  of  action  for  the  goods  against 
the  pledgee,  who  is  not  allowed  either  to  bar  a  recovery  or  reduce  its 
amount  by  any  inquiry  into  the  state  of  the  accounts  between  the  prin- 
cipal and  his  unfaithful  agent.  By  wrongfully  pledging  the  goods  and 
parting  with  the  possession,  the  factor  loses  even  his  lien.^ 
.  §  278.  A  factor  receiving  goods  to  sell  on  commission  is  impliedly 
authorized  to  sell  them  in  the  usual  manner  and  on  the  usual  terms  and 
conditions ;  with  a  warranty  or  upon  a  credit,  where  that  is  the  custom- 
ary mode  of  selling  the  property  in  question.*  When  his  instructions 
are  express,  he  must  follow  them  j'  when  given  In  general  terms,  be  has 
a  right,  and  it  is  his  duty,  to  interpret  them  with  reference  to  the  usage 
of  the  business.  His  occupation  as  a  factor  implies  certain  rights  and 
duties;  among  otbers  the  right  to  sell  in  his  own  name,  without  disclos- 
ing that  of  his  principal  ;^  and  the  duty  to  safely  keep  and  sell  the  goods 
to  the  best  advantage.'  Intrusted  with  a  discretion,  he  must  act  in 
good  faith  and  with  reasonable  prudence,  for  the  benefit  of  his  principal.* 


^  Walther  v.  Wetmore,  %  E.  D.  Smith,  7 ;  Bonito  y.  Mosqaera,  2  Bosw.,  401  ^ 
4S7 }  Phillips  V.  Huth,  6  Mees.  &  W.,  595 ;  Kennedy  v.  Strong,  H  John.,  128; 
Buckley  v.  Packard,  20  John.,  422 ;  MeFarlan^  v.  V^heeler,  26  Wend.,  AST ;  ante, 
J  214. 

*  Smith  v.  Tracy,  36  N.  Y.,  79;  Andrews  ▼.  Kneeland,  6  Cowea,  354. 

*  Edwards  ox  Factors  akd  Broksrs,  i  $  16^^. 
«  Higgins  V.  Moore,  34  N.  Y.,  417. 

«  Mlliiken  v.  Dehon,  27  ^.  Y.,  364;  liioley  v.  Carpenter,  4  Bobt,  200;  Ad- 
ams V.  Capron,  21  Md.,  186. 

«  MilbaDk  v.  Dennistoun,  21  N.  Y.,  386  ;  52  N.  Y.,  90,  605.  The  effect  of  a 
eommiision  tkl  credere  ia,  iu  several  particulan},  to  place  the  factor  in  new  it*la- 
tiou  as  to  his  priucipaU  |t  is  true,  ho  is  the  debtor,  but  the  principal  still  re> 
tains  the  right,  at  SkUj  timo  before  payment,  to  resort  to  the  purchaser  as  col- 
lateral securi  ty.  It  ia  a  rule  for  the  protection  of  the  principal.  A  general  Ike- 
tor  may  wait  to  receive  instructions  as  to  the  mode  of  remitting  tho  net  pro- 
ceeds, and  is  not  liable  to  an  action  until  a  default,  on  his  part,  iu  emitting  or 
paying  the  proceeds  according  to  the  orders  of  his  principal :  Ferris  t.  Parris, 
10  John.  R.,  285.  The  only  difference  between  a  factor,  acting  under  a  del  credere 
commission,  or  without  ope,  is  as  to  the  sales  made.  In  the  former  case  he  Is 
absolutely  liable,  and  may  correctly  be  said  to  become  tlie  deht>or  of  his  princi- 
pal ;  but  it  is  not  strictly  correct  to  say  that  ho  is  placed  in  the  same  situation, 
98  if  he  had  become  the  piurohaser  Jiimself ;  for,  a«  we  have  a^en,  the  princip^, 
notwithstanding  this  llabi Uty,  luay  exercise  a  control  not  allowable  between 
creditor  and  debtor.  When  the  principal  appears,  the  right  of  tho  factor  to 
receive  payment  ceases.  The  effect  of  the  commission  is  not  to  extinguish  the 
xelation  between  principal  and  factor,  but  applies  solely  to  a  goan^nt^  that  tiM 
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$  279.  SaU  Of  Foreclosure,  On  a  failure  by  the  pledgor  to  pay  the 
debt  or  discharge  the  obligation  fur  which  the  pledge  is  given,  tho 
pledgee  may  file  a  bill  in  equity  for  a  foreclosure  and  proceed  to  a  ju- 
dicial sale  ]  or  he  may  sell  without  judicial  process,  upon  giving  reason- 
able notice  to  the  pledgor  to  redeem,  and  of  the  intended  sale.  Non- 
payment of  the  debt  does  not  work  a  forfeiture,  either  under  the  civil  or 
Common  law ;  it  simply  clothes  the  pledgee  With  authority  to  sell  the 
pledge  and  reimburse  himself  for  his  debt,  interest  and  expenses ;  the 
tesidue  of  tho  proceeds  belongs  to  the  pledgor.  The  old  rule,  exist- 
ing in  the  time  of  Glanville,  required  a  judicial  sentence  to  warrant  a 
Idale,  unless  there  was  a  special  agreement  to  the  contrary.  But  it 
ts  now  settled  that  the  pledgee  may  sell  on  a  reasonable  notice  to  the 
pledgor.' 

A  lien  oii  peTBonal  property  docs  not  of  itself  confer  a  right  to  sell ; 
and  tho  law  seems  to  place  the  pledgee's  right  to  sell  the  pledge  and 
apply  the  proceeds  to  the  payment  of  his  demand,  on  the  ground  of  an 
implied  authority  arising  from  the  nature  of  the  transaction  : '  the  debtor 
intends  that  the  security  shall  be  made  available,  and  the  proceeds  ap- 
plied if  necessary  to  the  satisfaction  of  the  debt ;  and  tho  law  sanctions 
a  sale  by  the  pledgee,  under  certain  restrictions,  as  a  proper  and  safe 
mode  of  applying  the  pledge  in  payment  of  the  debt.  It  affirms  his 
right  to  sell,  like  a  mortgagee  of  chattels.^ 

§  280.  Under  the  Code  of  Louisiana,  the  pawnee  cannot,  on  a  failure 
of  payment,  dispose  of  the  pledge ;  but  must  apply  to  a  judge  to  order 
that  the  thing  shall  remain  to  him  in  payment  for  as  much  as  it  shall  be 
valued  at  by  two  appraisers,  or  that  it  shall  be  sold  at  public  auction, 
at  the  choice  of  the  debtor ;  and  every  agreement  authorizing  tho  cred- 
itor to  appropriate  the  pledge  to  himself,  or  to  dispose  of  it  without 


purchaser  shall  pay.  The  liability  is  not  contingent,  so  as  to  require  legal 
nflMsarpfl  td  be  exj^ansted  against  the  pnrchajser,  t>efore  the  factor  is  bouDd,  bat 
an  ©ngagetaciit  t»  pay  on  th«  day  the  purchase  money  becomes  due.  Although 
tbo  factor  is  absolutely  liable,  ho  is  not  bonnd  to  pay  ttiitil  the  money  beoooieo 
tine  from  iho  purchaser.  Subject  to  the  limitations  aboro  mentioned,  the  fac- 
tor, under  a  commission,  becomes  n  dobtor  to  his  principal.  Balief  v.  Lang- 
liome,  G  Taunt.,  519 ;  Leverich  v.  Meigs,  1  Coxveh  U.,  643;  M'Kenzle  v.  Scott,  6 
Bh)«vii  Par.  CuiS.,  B80;  7  Taunt.,  1^4 ;  3d  N.  Y.,  384. 

1  Gortel^tm  v.  Lansing,  2  Caines'  Om,,  200  j  Steams  v.  MarsU,  4  Peuio,  227. 

•  Pigot  V.  Gubley,  15  C.  IB.  <N.  8.),  TDl. 

^  Pol  bonier  v.  Dawson,  Holt  N.  P.,  385;  Cort^tyou  V.  Lansing,  2  Gained 
Cluft.,  200 ;  Doaivs  v.  Ejnssell,  3  Gray  (Mass.),  382 ;  Garlic  V.  James,  12  John.  R, 
146 ;  Robinson  v.  Hauley,  11  Iowa,  410 ;  Patobln  v.  Pierce,  12  Wend.,  61 ;  Harl 
V.  Ten  £yek>  HileliB.  Olfc>  62;  100;  Nelson  v.  JSdwards^  40    Bait>.,279, 
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snch  formalities,  is  void.^  In  tho  other  States,  where  the  oommoH  law 
prevails,  the  pawnee  is  allowed  to  sell  at  his  discretion,  being  held  re- 
sponsible, at  his  peril,  to  deal  fairly  and  justly  with  the  pledge.  The 
differenco  between  tho  civil  and  the  common  law  in  this  respect,  is  mo- 
dal ;  it  hardly  touches  the  essential  rights  of  tho  parties  under  the  con- 
tract The  civil  law  assumes  the  direction  of  the  proceeding,  working 
a  foreclosure ;  and  tho  common  law  gives  a  remedy  for  any  violation  of 
its  principles,  in  a  like  proceeding. 

§  281.  Under  tho  ordinary  contract  of  pledge,  the  pledgee's  right  io 
sell  at  common  law,  does  not  accrue  until  after  a  default  is  made  in  the 
payment  of  the  debt  secured,  or  in  fulfilling  the  engagement.'  It  is  a 
breach  of  trust,  a  tortious  act,  to  sell  the  pledge  before  the  debt  becomes 
duo,  or  before  tho  principal  obligation  matures.^  His  right  to  sell  arises, 
like  that  of  the  mortgagee  of  chattels,  on  a  default ;  *  until  that  occurs^ 
he  holds  the  pledge  merely  as  a  security.  The  right  to  foreclose  or  to 
sell  the  pledge,  is  a  remedy  given  to  the  creditor  to  enforce  tho  principal 
obligation ;  tho  pledgee  cannot  therefore  resort  to  either  of  these  reme- 
dies, until  his  right  accrues  to  enforce  that  principal  obligation. 

§  2S2.  Before  tho  pledgee  can  proceed  to  a  sale,  under  the  usual  con- 
tract of  pledge,  he  must  demand  payment  of  the  debt ;  he  must  call 
upon  the  pledgor  to  redeem,  and  must  give  him  an  opportunity  to  do  so.' 
Tho  right  to  sell  is  conditioned  upon  a  prior  demand ;  it  is  to  be  exer- 
cised in  a  reasonable  manner,  after  giving  the  pledgor  a  reasonable  time 
to  redeem  the  pledge.  Hence  a  waiver  of  notice  of  sale,  embodied  in 
the  contract  or  pledge,  does  not  dispense  with  the  necessity  of  such 
prior  demand ;  and  tho  rule  is  the  same  where  the  principal  debt  is  al- 
ready due.'  The  law  requires  a  demand,  so  that  tho  pledgor  may  redeem, 
and  thus  save  himself  from  a  sacrifice  of  his  property  on  a  forced  sale ; 
and  this  principle  is  carried  into  the  construction  of  special  contracts  of 
pledge.' 

^  Code,  Art  3132;  Flonmoy  v.  Milling,  15  La.  Ann.  B^  473.  The  Code  of 
Loaimana  is  quite  specific  in  regard  to  the  making  of  tho  contract  as  well  as  the 
mode  of  sale.    Art.  3123  to  3129. 

*  Dyken  V.  Allen,  7  Hill,  497. 

'  JohDSon  Y.  8tear,  15  C.  B.  (N.  S.),  330. 

^  Spanlding  ▼.  Baraes,  4  Gray  (Mass.),  330. 

■  Wilson  v.  Little,  2  N.  Y.,  443,  443 ;  Genet  t.  Howland,  45  Barb.,  560 ;  Hanks 
T.  Drake,  49  Barb.,  186 ;  Markhani  v.  Jandon,  49  Barb.,  462 ;  S.  C,  41  N.  Y.,  S35 ; 
Stevens  V.  Harlbat,  31  Conn.,  14S ;  Davis  y.  Funk,  39  Pa.  St.,  243. 
^    *  Wilson  ▼.  Little,  supra. 

'  MUliken  v.  Dehon,  27  N.  Y.,  364 ;  Merwin  ▼.  Hamilton,  6  Dner,  S44 ;  Taylor 
T,  Ketchom,  5  Robt.,  607 ;  Lawrence  ▼.  Maxwell,  53  N.  Y.,  19 ;  Stenton  v.  Jerome, 
54  N.  Y.,480;  Odgen  ▼.  Lathrop, 35  K.  Y.  (&  C), 73 ;  8.  Crevened,  65  K.  Y., 
158. 
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§  283.  An  agreement  by  tbe  debtor  tbat  tbe  pledge  Hhall  become  the 
property  of  the  creditor  on  a  faUure  to  pay  the  debt  secured,  is  illegal  \ 
the  creditor  is  not  allowed  to  8tipulat.e  for  a  forfeiture.*  Subject  to  this 
rule  of  law,  the  parties  are  free  to  regulate  the  sale  of  the  property  in 
the  contract  of  pledge )  and  as  a  matter  of  fact,  they  do  often  agree 
upon  the  place  and  mode  of  the  sale,  and  upon  the  notice  to  be  given. 
Without  any  agreement,  the  law  requires  that  the  sale  shall  be  open  and 
public )  and  it  is  competent  for  the  parties  to  agree  upon  a  sale  at  the 
Brokers'  Board,  not  open  to  the  general  public  5  or  upon  a  private  sale  j^ 
the  pledgee  being  bound  to  sell  the  property  fairly,  in  the  exercise  of 
Ids  rights  under  the  contract.  In  the  absence  of  any  agreement^  the 
jsale  must  be  made  at  public  auction,  at  a  place  open  to  the  gen- 
eral public,  under  circumstances  fitted  to  insure  a  sale  for  an  adequate 
iprice.' 

'  §  284.  On  short  loans  the  custom  now  is  to  take  from  the  borrower 
his  note  for  the  amount,  accompanied  with  stocks  or  bonds  as  a  collat- 
ieral  security,  with  authority  to  sell  the  same  at  the  Brokers'  Board,  01' 
at  public  or  private  sale,  on  the  non-payment  of  the  note,  and  without 
iiotice.*  The  authority  is  inserted  in  the  note,  in  the  form  of  a  recital, 
and  does  not  take  from  it  its  negotiable  character.'  Under  an  agree- 
ment so  ample,  the  pledgee  has  the  right  to  sell  the  pledge  as  soon  as 
ihe  note  is  due  \  the  contract,  being  fairly  made  and  executed,  prescribes^ 


^  Williamson  v.  Culpepper,  16  Ala.,  211 ;  Lncketts  t.  Townsend,  3  lexas, 
}19.  The  rule  is  everywhere  assumed :  Walker  v.  Staples,  5  Allen  (Mass.),  34 ; 
Kimball  v.  Hildreth,  8  Allen,  167 ;  aote,  $  250 ;  Jesup  v.  City  Bunk,  14  Wis., 

331. 

*  «  Brass  v.  Worth,  40  Barb.,  648, 653 ;  Costelo  v.  City  Bank,  IN.  Y.  Leg.  Obs.,. 
S5;  Kankin  v.  McCnllough,  12  Barb.,  103 ;  Dykers  v.  Allen,  7  Hill,  497,  499 ;  see 
Sfaryland  d&o.  Ins.  Co.  v.  Dalrymple,  25  Md.,  242;  Baltimore  &c.  lus.  Co.  v. 
i)alrymple,  25  Md.,  269,  424;  Willoughby  v.  Comstock,  3  Hill,  389;  Brown  v. 
"Ward,  3  Duer,  660 ;  Brysou  v.  Ray  nor,  25  Md.,  424" 

,  '  In  Brown  v.  Ward  the  Court  hold  that  a  sale  of  stocks  by  the  pledgee 
mnst  be  made  at  the  Merchants'  Exchange,  at  public  auction,  unless  £ome  other 
jnode  of  sale  is  agreed  upon  by  the  parties ;  3  Dner,  660.  It  is  for  the  owner  to 
show  that  the  sale  was  not  made  at  tbe  proper  place ;  so  held  where  the  pledge,. 
gold,  was  sold  at  the  Gold  Board  in  New  York ;  Schepeler  v.  Eisner,  3  Daly,  11. 
^  Here  is  a  form  of  tho  note,  with  the  authority  : 

'  |300.  Albany,  January  30,  1875. 

'  Ninety  days  after  date  I  promise  to  pav  Kichard  Roe  or  order,  at  the  First 
National  Bank  of  Albany,  five  hundred  dollars  for  value  received,  with  interest,- 
Jjaving  deposited  with  him  as  collateral  security,  with  authority  to  sell  the 
same,  at  the  Brokers'  Board  in  the  City  of  New  York,  at  public  or  private  sale, 
or  otherwise,  at  his  optiou,  on  the  non^performance  of  this  promise,  and  wich-' 
<nit  notice,  5  shares  N.  Y.  Central  stock.  John  Dob. 

*  Fanconrt  v.  Thorn,  9  Q.  B.,  312 ;  10  Jnr.,  639 ;  16  L.  J.  Q.  B.,  344. 
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the  rights  and  liabilities  of  the  parties.^  It  supersedes  the  necessity  of 
a  demand;  before  the  sale ;  and  it  waives  the  notice  required  by  lav. 
In  legal  effect^  it  enables  the  pledgee  to  convert  the  pledge  into  money 
by  an  immediate  sale ;  and  adds  new  features  to  the  contract,  by  taking 
away  from  it  some  of  the  safeguards  by  wluch  the  law  protects  the  in* 
terests  of  the  pledgor.  But  the  same  contract  does  not  authorize  aa 
immediate  sale,  without  demand,  where  the  debt  secured  is  payable  on 
demand,  or  where  the  time  of  payment  is  indefinite }  because  here  it 
cannot  bo  supposed  that  the  pledgor  intended  to  authorize  a  sale  before 
being  called  upon  to  fulfill  his  contract.' 

Under  a  pledge  of  stocks,  by  which  the  owner  in  express  terms  sella 
and  assigns  tliem  for  value  received,  with  the  scrip,  accompanied  by  a 
power  of  attorney  to  complete  the  transfer,  the  pledgee  is  practically  in- 
vested  with  the  title ;  he  is  enabled  to  sell  or  pledge  them  as  owner,  in 
excess  of  his  actual  authority,  so  that  a  party  making  advances  on  the 
stocks  on  the  faith  of  the  apparent  title,  may  hold  them.  Though  the 
dale  or  second  pledge  is  made  by  the  pledgee  in  bad  faith,  it  is  valid  ia 
favor  of  the  party  taking  the  stocks  in  good  faith,  for  value  ;  on  the 
same  principle  as  like  pledges  are  held  valid  under  the  factors'  act' 

§  285.  There  does  not  appear  to  be  any  reason  to  prevent  a  demand 
of  payment  from  being  made  at  the  time  the  notice  of  sale  is  givea.^ 
As  steps  prerequisite  to  a  sale,  they  are  not  to  be  confounded }  the  o\h 
Ject  of  the  demand  is  to  prevent  a  sale,  by  rendering  it  unnecessary  ; 
a2nd  the  object  of  a  notice  is  to  enable  the  debtor  to  take  proper  meas- 
tires  to  insure  a  fair  sale ;  and  both  must  be  reasonable  in  point  of  time.' 


^  An  agreement  fixing  the  time  the  pledgee  ^was  to  hold  the  pledge 
Upheld  in  Rankin  y.  McCullongh,  12  Barb.,  103.  In  Genet  v.  Rowland,  45  Barb., 
660,  the  Conrt  hold  the  agreement  valid.  The  same  doctrine  is  held  in  MiUikea 
V.  l>ehon,  where  the  contract  was  special ;  10  Bosw.,  3'^  S.  C,  27  N.  T.,  364 ; 
and  in  Taylor  v.  Ketchmn,  35  How.  Pr.  R.,  289 ;  SteVens  v.  Ball,  6  Mass.  R., 
339 ;  Mowry  v.  Wood,  12  Wis.,  413 ;  Vose  v.  Florida  R.  C,  50  N.  Y.,  369, 

*  Wilson  V.  Llfctle,  1  Sandf.,  351;  8.  C,  2  K.  T.,  443 ;  Garlick  v.  James,  18 
John.  R.,  146, 149 ;  Ogden  v.  Lathrop,  3  Jones  A  S.,  73 ;  S.  C,  1  Sweeny,  643; 
d.  C,  65  N.  T.,  158.  tn  this  ease  effect  is  given  to  a  clause  in  the  pledge  per* 
mitting  the  pledgee  to  "  nse,  transfer  or  hypothecate  the  stock.'' 

>  McXeil  y.  The  Tenth  National  Bank,  46  K.  Y.,  325;  Jarvis  v.  Rogprs,  13 
Mass.,  105 ;  15  Mass.,  389 ;  Fatman  v.  Loback,  1  Daer,  354 )  see  ex  parte  Swan, 
7  C.  B.  (N.  S.),  400 ;  Swan  y.  The  North  British  A.  Co.,  7  Karl,  &  Nor.,  603 ;  2 
Hurl.  A  Cottman^  175^ 

*  Notice  of  an  f  otentlon  to  fbteeleee  was  held  eqaiyalent  to  a  demaiMl,  ia 
Howe  y.  Bemis,  3  Gray,  203. 

^  Genet  v.  Howland,  45  Barb.,  560.  Here  the  pledge  was  giyen  for  a  loaa 
payable  on  demand,  with  fall  authority  to  sell ;  held  that  a  reasonable  demand 
was  necessary,  though  no  notice  was  necessary  ander  the  agreement.  See  alao 
Parker  y.  Brancker,  22  Pick.,  40 ;  Washburn  t.  Pood,  2  Allen  (MMs.)f  474. 
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The  daty  of  the  pledgee  to  call  upon  the  pledgor  to  redeem^  and -to  give 
him  notice  of  the  sale,  is  the  same  whether  the  pledge  is  delivered  at  the 
time  the  debt  is  contracted,  or  afterwards ;  it  is  the  same  whether  the 
pledge  is  made  before  or  after  the  debt  becomes  due.^ 

§  286.  Personal  notice  of  the  sale  must  be  given  to  the  pledgor  or 
left  at  his  residence ;  and  if  he  cannot  be  found  so  as  to  be  served  with 
notice,  judicial  proceedings  must  be  had,  in  order  to  authorize  a  sale.' 
As  to  what  shall  be  considered  a  reasonable  notice  of  the  sale  of  goods 
mortgaged  or  pledged  as  a  collateral  security,  there  does  not  seem  to  be 
any  settled  rule.  The  cases  agree  that  a  sale  may  bo  had  of  the  goods 
on  a  reasonable  previous  notice  of  the  time  and  place  of  sale ,-  and  that 
the  object  of  this  notice  is  to  give  the  pledgor  an  opportunity  to  redeem^' 
or  to  attend  the  sale  for  the  purpose  of  seeing  that  the  property  is  not 
sacrificed.'  Judging  from  the  object,  it  is  evident  that  what  would  be 
a  reasonable  notice  in  one  case,  would  be  entirely  inadequate  in  another. 
Stocks  and  bonds  may  be  sold  at  the  Brokers'  Board,  the  market  for  that 
species  of  property,  with  entire  safety  on  a  short  notice.*  When  the 
pledge  consists  of  goods  and  chattels  personal,  perhaps  the  safest  rule  is 
to  give  the  same  notice  which  is  required  to  be  given  of  a  sale  of  personal 
property,  seized  on  execution.    The  presumption  is,  that  what  the  law 

^  Steams  V.  MaTsh,  4  Denio,  227 ;  for  old  rale,  see  Bac.  Abr.  Bailment,  B. 

*  Garlick  v.  James,  12  John.  B.,  146 ;  2  Story's  Eq.,  $  1006 ;  Steams  v.  Marali, 
4  Denio,  227 ;  Strong  t.  National  B.  Asso.,  45  K.  T.,  718 ;  Bryan  v.  Baldwin,  7 
Xiftiiaing,  174. 

'  The  following  cases  hold  that  the  notice  of  the  sale  of  a  pledge,  must  spec* 
i/y  the  time  and  place :  Lewis  v.  Graham,  4  Abbott's  Pr.  R.,  106 ;  Castelo  v.  City 
Bank,  1  N.  Y.,  Leg.  Obs.,  25 ;  Wheeler  v.  Newhold,  5  Dner  29 ;  16  K.  T.,  392; 
Taylor  v.  Ketchnm,  5  Bobt.,  507;  Brass  v.  Worth,  40  Barb.,  648;  Strong  t. 
National  M.  B.  Ass.,  45  N.  Y.,  718, 720 ;  Markham  ▼.  Jandon,  49  Barb.,  462 ;  S.  C, 
41  N.  Y.,  235;  Brown  v.  Ward,  3  Dner,  660.  The  notice  may  be  waived  by 
agreement ;  see  Milliken  v.  Dehon,  10  Bosw.,  325 ;  8.  C,  27  N.  Y.,  364 ;  Stereoa 
▼.  Hnrlbnt  Bank,  31  Conn.,  146 ;  Hyatt  v.  Argenti,  3  Cal.,  151 ;  DaTis^.  Fnnk,  39 
Pa.  St.,  243 ;  Conynham's  Appeal,  57  Pa.  St.,  474 ;  Marvin  J.  calls  the  role  in 
qnestion  ;  27  N.  Y.,  364 ;  and  these  cases  hold  that  an  express  power  in  a  uhattel 
mortgage  to  sell  at  private  sale,  may  be  executed  withont  notice.  Chamberlain 
T.  Martin,  43  Barb.,  607 ;  Haskins  v.  Patterson,  1  Edm.  B.,  120 ;  HnggarsT.  Fryer, 
1  Lansing,  276 ;  the  agreement  oontrols ;  Voee  v.  Florida  R.  Co.,  50  K.  Y.,  369. 

*  A  sale  of  stocks  at  the  Brokers'  Board  on  two  days'  notice,  not  objected  to, 
was  held  valid  iu  Willonghby  v.  Conistoek,  3  Hill,  389 ;  and  valid  though  ob» 
Jected  to,  in  Bryan  v.  Baldwin,  7  Lansing,  174 ;  in  another  case  a  notice  given 
on  the  13th  of  November  for  a  sale  on  the  20th  was  considered  reasonable ;  Md« 
Fire  Lia.  Co.  v.  Dalrymple,  25  Md.,  242 ;  in  another  case  it  appears  that  the 
parties  agreed  on  a  sale  of  bonds  at  the  Brokers'  Board,  on  a  notice  of  five  days, 
doabtieaa  deeming  thai  a  reasonable  notice;  Yose  v.  Florida  Bailroad  Co.|.50 
N.  Y.,  369, 373. 
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liolds  a  reasonable  notioB  in  respdct  to  £iiiular  goods,  would  be  bdd 
Bofficlent  to  protect  the  mortgagee  or  pledgee  of  goods.  As  courts  of 
equity  \7atcl1  such  proceedings  with  vigUancey  it  Is  necessary  that  the 
manner  of  sale  should  be  perfectly  open  and  pubUc,  and  free  from  all 
>}nfaimeBS.  Therje  must  bo  six  days'  notice  givien  of  the  sale  of  goods 
and  chattels  on  execution,  describing  briefly  the  property,  and  specifying 
the  time  and  place  of  sale.^  At  the  time  and  place  specified,  the  goods 
to  bo  sold  must  be  present,  subject  to  the  inspection  and  examination  of 
the  bidders.  Unless  the  property  is  so  present,  the  sale  will  be  invalid.' 
TThe  officer  must  also  point  out  the  property  specifically,  and  sell  it  hi 
parcels.^  His  proper  course  is  to  sell  only  so  much  of  the  property, 
which  can  be  conTeniently  and  reasonably  sold  separately,  as  will  satisfy 
the  execution.* 

§.  287.  Le^slation  on  the  subject,  may  aid  us  to  determine  what  is  • 
reasonable  notice ;  it  certainly  throws  some  light  on  the  question.  It 
affirms  the  necessity  of  a  notice,  and  so  far  as  we  have  any  examples,  it 
Indicates  an  opinion  in  favor  of  a  notice  sufficiently  long,  to  furnish  every 
opportunity  to  redeem  the  property,  or  at  all  events  to  protect  it  fron 
iyeing  sacrificed  on  the  sale  ^ 

^  3  H.  S.  of  New  York,  645,  648,  5ih  ed. ;  2  Kent's  Comm.,  583. 

'  Cresson  y.  Stont,  17  John.  R.,  116 ;  unless  the  i^soperty  is  of  a  paenlUff 
natnie— stereotype  plates;  Brace  v.  Westervedty  2  £.  D.  Smith,  440. 

'  Sheldon  v.  Soper,  14  Jolin.  B.,  352 ;  Breese  v.  Bange,  2  £.  D.  Smith,  474. 

*  Ilewson  V.  Dygert,  8  John.  R.,  333,  335 ;  the  nature  of  the  proper^  and  Hi 
flitnation  will  generally  indicate  in  what  parcels  it  should  be  offered  for  aale; 
and  the  defendant's  consent  may  Justify  a  sale  in  large  parcels ;  Stophens  t. 
JBaird,  9  Cow.,  274 ;  plaintiff's  consent  will  not  bo  inferred  from  the  silence  of 
Ills  agent  sent  to  bid  on  the  sale ;  Wyman  v.  Hart,  12  How.  Pr.,  122.  It  is 
psoper  to  sell  in  mass,  property  cohered  by  a  chattel  mortgage ;  4  Denio,  171. 

'  FORECXiOSUnB  OF  PIjEDGICS. 

The  statute  lu  Massachusetts  provides  away  in  which  chattel  mortgages  aaA 
pledges  may  be  foreclosed.  Gen.  Statutes  of  1860,  pp.  766, 767,  $  9 :  '^  The  lioMer 
.of  personal  property  in  pledge  for  the  payment  of  money  or  the  iierformauee  of 
«ny  other  thing,  may  after  failure  to  pay  or  perform,  give  written  notice  to 
the  pledgor  that  be  intends  to  enforce  payment  or  performance  by  a  sale  of  the 
pledge,  and  such  notice  shall  he  aerred,  and  together  with  an  affidavit  of  Borrioe 
be  recorded  in  the  clerk's  office  of  the  city  or  town  where  the  pledgee  resides,* 
Qiree  weeks  before  the  sale.  The  notice  of  sale  must  be  reasonable.  Brackett  t. 
Bullard,  1*2  Met.,  308.  The  notice  may  be  given  immediately,  'T\diere  a  chatt^ 
mortgage  is  given  to  secure  the  payment  of  a  note  due  on  demand.  Southwick 
V.  Hapgood,  10  Cush.,  119.  Kodce  of  an  intention  to  foreclose  U  tantamoaut-to 
^'demand  of  the  amount  due.    Howe  v.  Bemis,  2  Gray,  S03. 

( 10.  *^  li  the  money  to  be  paid  or  other  thing  to  be  done,  is  not  paid  or  per- 
formed, or  tender  thereof -made  within  sixty  days  after  such  notice  is  so  re- 
corded,  the  pledgee  may  sell  the  pledge  at  pubUo  acction  and  apply  the  pun 
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§  288.  Tho  pledgee's  right  to  sell  may  be  modified^  enlarged  or  restricted, 
by  tho  circuimitaiice^  ajad  purpose  of  the  pledge.  A  pledge  of  stocks, 
as  \fQ  have  seen,  puts  the  property  within  the  ppwer  of  the  pledgee  ;  and 
a  pledge  of  goods  in  the  hands  of  a  carrier,  by  a  delivery  of  his  receipt  or 
the  bill  of  lading  as  a  collateral  security  for  the  acceptance  of  a  draft 
4rawn  on  the  consignee,  on  a  discount  of  the  draft,  transfers  the  title  to 
the  property.  It  vests  the  title  in  the  party  discounting  the  di'aft,  in 
trust  to  transfer  it  to  the  drawee  on  his  accepting  the  draft,  or  on  his 
refusal,  to  sell  the  goods  and  pay  the  draft.  T^e  transaction  is  more 
like  a  mortgage  than  a  pledge,  because  it  is  held  to  transfer  the  title  ; 
it  is  like  an  assignment }  it  enables  the  assignee  to  dispose  of  the  goods 
and  apply  the  proceeds  towards  the  payment  of  the  draft.^ 

A  draft  In  the  usual  form,  drawn  against  a  consignment  of  goods, 
does  not  give  the  payee  or  holder  any  lieu  on  the  goods,  or  upon  their 
proceeds.^  But  such  a  draft,  with  a  letter  of  advice  to  the  consignee 
that  the  same  is  to  be  paid  out  of  the  proceeds  of  the  sale,  appropriates 

ceeds  to  the  satisfaction  of  the  debt  or  demand,  and  the  expenses  of  tho  notice 
and  sale,  and  any  surplus  shall  be  paid  to  the  party  entitled  thereto,  ou  de- 
mand." 

^  11.  ''  The  precediqg  sActioDs  shall  not  aathorize  the  pledgee  to  dispose  of 
the  i>ledge  contrary  to  the  terms  of  the  contract  under  which  it  is  held,  nor 
limit  his  right  to  dispose  of  it  in  any  other  manner  allowed  by  the  contract 
or  the  rules  of  law." 

The  holder  of  any  collateral  security  for  the  payment  of  a  debt,  is  liable  to 
be  punished  by  fine  or  imprisonment  for  any  sale,  pledge  or  disposition  of  the 
same  without  authority,  before  the  debt  secured  becomes  due.  Gen.  Statutes, 
90;5,  $  64. 

**  lu  transfers  of  stocks  as  collateral  security,  the  debtor  duty  which  such 
transfer  is  intended  to  secure  shall  be  substantially  described  in  tho  deed  or  in- 
Btrument  of  transfer.  A  ceitificate  of  stock  issued  to  a  pledgee  or  h(^lder  of 
i»uch  collateral  security  shall  express  on  the  face  of  it  that  the  same  is  so  hoi- 
deu :  and  the  name  of  tbe  pledgor  sball  be  stated  therein,  who  alone  sball  \>o 
responsible  as  a  stockholder.'*  A  creditor  of  tho  shareholder  has  a  right  to  ex- 
amine the  record  of  such  transfer.  Gen.  Statutes,  p.  385,  J  J  13, 14,  Now  Hump- 
shire.  The  statute  gives  and  defines  various  1  iens,  and  provides  a  mode  of  fuife- 
closing  them ;  it  allows  tho  lienholder  by  way  of  pledge,  to  sell  the  pro|>erty 
at  aoction,  on  three  weeks'  notice  uf  tho  time  and  place  of  sale.  The  notice  with 
affidavit  of  service  and  an  account  of  the  sale  are  to  be  recorded  in  the  town 
clerk's  ofiicc.    Gen.  Statutes  (18G7),  260. 

^  Bank  of  Rochester  v.  Jones,  4  Deuio,  489;  S.  C,  497;  Allen  v.  Williams, 
12  Pick.,  -297 ;  The  City  Bank  v.  Tho  li.  W.  &  0.  R.  II,  Co.,  44  N.  Y.,  133;  Cay- 
uga Co.  Nat.  Bank  v.  Daniels,  47  N.  Y.,  G31 ;  The  Madue  Bank  of  Chicago  y. 
Wright,  43  N.  Y.,  1.  A  pledge  of  stocks  with  power  to  hypothecate  the  sarnie, 
and  afterwanl  return  like  stock,  is  valid ;  Ogden  v.  Lathrop,  C5  N.  Y.,  158. 

'  Cowpt'rthwaite  v.  Sheffield,  1  Sandf.,  416,  449;  S.  C,  3  N.  Y.,  243,251; 
WinU,r  v.  Drury,  5  N.  Y.,  G25 ;  Chapman  v.  White,  6  N.  Y.,  412. 
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the  goods  to  that  purpose ;  and  if  the  consignee  accepts  the  consign- 
ment and  promises  to  honor  the  draft;  he  must  hold  the  fond  subject  to 
that  order.^  So  where  an  order  is  drawn  on  the  custodian  of  a  fund, 
directing  that  it  be  paid  to  a  party  named  for  yalue,  or  where  the  drawer 
is  indebted  to  the  payee,  the  order  being  assented  to  by  the  drawee,  is 
equivalent  to  an  equitable  assignment  of  the  moneys ;  it  is  an  appropri- 
ation of  the  fund  to  the  payment  of  the  draft.'  It  binds  the  party  on 
whom  it  is  drawn. 

§  289.  Where  the  title  to  goods  is  transferred  as  a  security  for  a  draft 
or  for  advances,  the  transferee  has  the  power  to  dispose  of  the  property, 
without  going  through  any  process  of  foreclosure.*  He  holds  the  goods 
like  an  assignee,  in  trust ;  the  transfer  is  in  legal  effect  a  chattel  mort- 
gage 3  ^  it  leaves  a  residuary  ihterest  in  the  mortgagee,  which  may  be 
reached  by  his  creditors  3^  and  it  enables  him  to  deal  with  the  property 
as  owner.  A  defeasance  accompanying  the  transfer  renders  it  a  mort- 
gage 3  to  be  foreclosed  as  such,  in  the  discretion  of  the  mortgagee  * — 
essential  in  order  to  vest  in  him  an  absolute  property,  discharged  from 
the  equity  of  redemption.^ 

§  290.  A  commission  merchant  or  factor  who  receives  goods  for  sale, 
and  pays  charges  or  makes  advances  upon  tlftm,  acquires  a  lien  upon 
the  property  3  a  particular  lien  upon  the  goods  for  charges  and  advances 
made  upon  them,  and  also  a  general  lien  for  the  balance  of  his  account 
arising  in  the  course  of  dealings  between  him  and  his  principal."  Acting 
as  a  factor  he  has  the  right  to  sell  in  his  own  name  as  apparent  owner, 
without  disclosing  the  name  of  his  principal.*  His  authority  to  sell  is 
either  express  or  implied ;  having  made  advances  on  the  goods,  and  be- 


*  Lowery  t.  Steward,  3  Boew.,  503 ;  8.  C,  25  N.  Y.,  239. 

*  Porker  v.  City  of  Syracase,  31  N.  T.,  376 ;  Shuttleworth  t.  Brace,  7  Bobi,, 
160 ;  Edwards  ou  Bills  and  Notes,  379,  421-424. 

'  These  cases  relate  to  choses  ia  action  :  Euo  v.  Crooke,  10  N.  T.,  60 ;  Smith 
T.  Miller,  25  K.  Y.,  619 ;  Breese  v.  Bange,  2  £.  D.  Smith,  474 ;  see  Peck  t.  Mor- 
rell,  26  Vt,  686^;  10  Bosw.,  332 ;  Sherman  v.  Eider,  24  N.  Y.,  381. 

^  Thompson  y.  Blanchard,  4  K.  Y.,  303 ;  the  chattel  mortgage  is  void  as 
against  third  parties,  unless  filed ;  bat  valid  as  between  the  parties ;  Marsh  ▼. 
Lawrence,  4  Cowen,  461 ;  Brown  ▼.  Bement,  8  John.,  96 ;  Ackley  v.  Fiuoh,  7 
Cowen,  290. 

<  Smith  T.  Beattie,  31 K.  Y.,  542 ;  Leitch  v.  Hollister,  4  N.  Y.,  211. 

*  Langdon  v.  Bael,  9  Wend.,  80 ;  Hall  v.  Tattle,  8  Wend.,  375, 392.  For  the 
distinction  between  a  mortgage  and  a  pledge,  see  ante,  i  i  178, 186, 246-248. 

»  Hoyt  V.  Martense,  16  N.  Y.,  231. 

*  Edwards  on  Factors  and  Brokers,  $  $  71-78. 

*  Barring  t.  Corrie,  2  Bam.  &,  Aid.,  137, 143;  Brice  v.  Brooks,  26  WeikL, 
367 ;  Higgins  v.  Moote,  34  N.  Y.,  417. 
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fng  left  without  any  special  instructions/ be  has  an  implied  right  to  sell 
fur  his  reimbarsement.*  And  the  owner  has  the  rightto  control  the  sale  ^ 
to  prescribe  the  price,  time  and  conditions  of  the  sale,  subject  only  to 
the  factor's  lien.'  As  an  agent,  the  factor  must  follow  his  instructions, 
whether  given  before  or  after  the  advances  are  made;'  and  he  cannot 
do'part  from  them  and  sell  for  his  own  benefit,  without  first  calling  upon 
his  principal  to  reimburse  his  advances.  His  authority  to  sell  is  cou- 
pled with  an  interest  in  the  goods,  and  it  cannot  be  wholly  revoked ; 
hence  it  is  held  that  the  factor  may  sell  even  contrary  to  instructions, 
and  for  his  own  benefit,  after  having  given  the  owner  a  reasonable  no- 
tice of  his  intention  to  do  so,  with  an  opportunity  to  reimburse  his  ad- 
vances. His  position  is  like  that  of  a  pledgee,  after  his  authority  to  sell 
has  been  recalled  ]  he  must  demand  payment,  and  notify  his  principal 
of  his  intention  to  sell ;  but  need  not,  it  would  seem,  notify  him  of  the 
time  and  place  of  the  intended  sale.^ 

§  291.  A  trustee  or  agent  is  not  allowed  to  assume  a  position  in  which 
his  interest  will  come  in  conflict  with  his  duty ;  where  he  sells  as  a  trustee, 
he  is  not  permitted  to  purchase  as  an  individual,  directly  or  indirectly. 
The  doctrine  is  of  equitable  origin,  designed  to  close  the  door  against 
temptation ;  it  allows  the  injured  party  to  set  aside  the  sale  and  take 
the  property  j  it  applies  to  sales  of  both  personal  and  real  estate.^  But 
we  have  one  important  exception  to  this  general  rule ;  the  practice  in 
this  State,  continued  from  a  very  early  day,  allows  mortgagees  to  become 
purchasers  at  sales  conducted  by  them,  under  powers  contained  in  mort- 
gages of  real  estate.^    The  statute  allows  the  mortgagee  to  purchase 


^  Blackman  v.  Thomas,  28  N.  T.,  67. 

*  Raleigh  v.  Atkinson,  6  Mees.  &  Wels.,  670;  Bell  v.  Palmer,  6  Cow.,  128; 
Haishflold  v.  Goodbuo,  3  N.  Y.,  62. 

'  Marshfield  v.  Goodhue,  supra ;  Blot  v.  Boiceau,  3  N.  Y.,  78 ;  Baleigh  v.  At- 
kiDSOii,  6  Mees.  d&  Wels.,  G70. 

*  Frothiugham  v.  Evertson,  12  N.  H.,  239,  242 ;  Parker  v.  Brunker,  22  Pick., 
40.  It  has  been  suggested  that  the  factor  is  not  bound  to  observe  instructions 
given  after  advances  made ;  Brown  v.  McGrau,  14  Peters,  479.  But  the  rule  is 
otherwise,  as  stated  in  the  text;  Smart  v.  Sanders,  54  £ng.  Com.  Law,  379; 
unless  there  be  an  agreement  i>etween  the  parties :  Millikeu  y.  Dehon,  27  N.  Y., 
364. 

'  Davoue  v.  Fanning,  2  John.  Ch.,  252 ;  De  Caters  v.  Le  Bay  De  Chanmont, 
3  Paige  Ch.,  178 ;  a  party  entitled  to  the  income  of  an  estate  for  life  cannot 
pledge  it  to  the  trustee  holding  the  estate.  Van  Epps  v.  Van  Epps,  9  Paige 
Ch.,  238;  Bank  of  Orleans  v.  Torrey,  9  Paige,  G49;  S.  C,  7  Hill,  260 ;  Iddinga 
V.  Bmen,  4  Sandf.  Ch.,  223,  263 ;  Moore  v.  Moore,  5  N.  Y.,  256.  Bain  v.  Brown, 
56  N.  Y.,  285. 

B  Bergen  v.  Bnmett,  1  Caines'  Cas..  1-19 ;  Slee  r.  Manhattan  Co.,  3  Paige, 
48,  73 ;  Jackson  v.  Colden,  4  Cowen,  266,  275. 
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tho  pri  mises  fiurly  and  in  good  fdth.^  The  same  thing  is  allowed,  where 
A  sale  is  had  ander  a  decree  in  an  action  of  foreclosure  f  the  exception 
does  not,  however,  extend  to  a  sale  made  and  conducted  by  a  trustee.^ 
Tho  trustee  is  not  allowed  to  acquire  and  hold  the  property,  through  a 
sale  made  by  himself;  the  law  does  not  suffer  him  to  take  advantage  of 
his  position,  which  is  one  of  confidence,  and  purchase  the  property  in 
his  own  name  or  in  the  name  of  another  person.'  Thoi^h  the  purchase 
be  not  void  at  law,  it  is  voidable  at  the  suit  of  the  party  for  whom  the 
trustee  acts. 

§  292.  The  pledgee  holds  the  property  in  his  hands  on  tf  trust,  and 
where  ho  proceeds  to  sell  on  notice,  he  is  not  allowed  to  become  tho  pur- 
chaser ]  and  if  he  does,  tho  sale  is  a  nullity,  and  the  bailment  continues 
unaffected.^  A  slightly  different  rule  has  been  held,  where  a  mortgagee 
purchases  on  a  sale  had  in  the  foreclosure  of  a  chattel  mortgage.  Ad- 
mitting that  the  sale  does  not  cut  off  tlie  equity  of  redemption,  it  !s 
.upheld  as  valid  in  law  in  all  collateral  action^.^  And  it  appears  that  a 
purchase  by  a  trustee  at  a  public  sale,  stands  valid  in  law  until  some 
action  is  taken  to  set  it  aside  ;  and  it  is  voidable  only  at  the  election  of 
tho  persons  whose  interests  ai^  affected  by  the  purchase^ — voidable  by 
a  suit  in  equity  to  be  brought  within  the  time  prescribed  by  the  stat- 
ute of  limitations.'  Is  there  any  valid  reasoti  why  a  purchase  by  a 
pledgee  should  not  be  treated  in  the  same  manner  t  held  good  as  be- 
tween third  parties,  and  ineffectual  as  a  foreclosure  against  the  pledgor  f* 
There  can  be  none ;  the  sale  is  only  voidable,  and  hence  capable  of  being 
ratified  and  rendered  valid.'' 

§  293.  We  have  seen  in  passing  that  a  pledgee  has  no  implied  right 
to  sell  notes  and  ordinary  choses  in  action ;  and  it  is  settled  that  where 

«  Eules  of  Court,  No.  73. 

»  Slado  T.  Van  Vechten,  11  !»ai^e  Ch.,  il. 

*  Gardner  t.  Oprden,  22  N.  Y.,  327 ;  Jewett  v.  Miller,  io  N.  Y.,  402. 

'  Md.  Fire  Ins.  Cd.  t.  Dalryniple,  25  Md.,  242 ;  Middlesex  Bank  v.  Minoi,  4 
Met,  325 ;  Bank  of  Old  Dominion  t.  Dubuque  &c.  R.  R.  Co.,  8  Iowa,  277.  A 
Bpecinl  partner  may  pnrchaae  uii  a  sale  of  a  pledge  held  by  the  firm :  Ijewis 
T.  Graham,  4  Abbott  K.  Y.  Pr.  R.,  lOG ;  see  Falton  v.  Whitney,  5  Han.,  16. 

6  Olcott  V.  Tioga  Railroad  Co.,  27 17.  Y.,  546,  564 ;  S.  C,  40  llarb.,  179, 190. 

^  Idem,  Jackson  ▼.  Van  Dallson,  5  John.  R.,  47  ;  Davoue  ▼.  Fanning,  2 
John.  Ch.,  2^ ;  Harrington  r.  Brown,  5  Pick.,  519 ;  Case  v.  Carroll,  35  N.  Y.^ 
385. 

•  Hnbbell  y.  Medbary,  53  N.  Y.,  98 ;  Hnbbell  y.  Sibley,  50  N.  Y.,  468 ;  tea 
yean  is  the  time  prescribed  by  the  Code. 

>  Martin  y.  Somenrille  Water  Power  Co.,  17  How.  Pr.  R.,  161, 170-173;  40 
Barb.,  179,  190 ;  Whitlock  y.  Heard,  13  Ala.,  776. 
^0  Bxyan  y.  Baldwinr,  52  N.  Y.,  232,  235. 
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the  contract  of  pledge  is  silent  on  the  subject,  ho  has  no  right  to  sell 
them  at  public  or  private  sale.  The  right  to  sell  and  apply  the  proceed 
of  goods  and  chattels  and  stocks,  is  based  upon  the  presumed  intention 
of  the  parties ;  and  this  exception  is  based  upon  the  samtie  ground,  namely, 
that  it  cannot  have  been  the  intention  of  the  parties  to  subject  to  the 
hazards  of  a  sale,  a  species  of  property  for  tehich  there  is  no  reliable 
market.^  The  la\r  therefore  infei^  that  the  true  intent  of  the  transac- 
tion is,  that  the  pledgee  shall  receive  the  mone^&  ob  the  securities  as 
they  fall  due,  or  collect  them  by  suit  at  his  oiption ;  a  right  \7hich  he 
has  under  the  contract,  where  he  is  expressly  authorized  to  sell  the  secu- 
rity.^ The  contract  imports  an  authority  to  collect  the  collaterals  ;^  and 
hence  the  pledgee  may  sue  and  recover  upon  a  note  held  as  a  pledge', 
though  not  indorsed  over  to  him  by  the  pledgor;*  the  satne  rule  no\f 
held  in  favor  of  the  donee  of  like  securities.*  The  right  to  collect  the 
original  debt  remains  unaffected  by  the  pledge  ^  tmless  restrained  by  the 
contract  the  cr^itor  may  prosecute  all  the  nemedies  given  to  him  by  lav, 
at  the  same  time.  After  paying  the  amount  due  to  him,  with  the  costs 
and  expenses  of  colleetion,  the  surplus,  when  more  is  collected,  belongs 
to  the  pledgor.* 

§  294.  Under  an  assigunfent  6f  property  to  indemnify  a  surety,  the 
tesignee  is  bound  to  take  charge  of  the  property  and  convert  it  intd 
Ikioney,  in  the  due  execution  of  the  trust.^  The  surety  and  also  the 
ereditor  is  entitled  to  have  the  property  and  all  collaterals  applied 
towards  the  payment  of  the  debt;  and  mtay  enforce  this  right  by  a  bill 
in  equity.*  The  assignee  has  an  implied  power  to  sell ;  and  it  is  hisr 
doty  to  proceed  with  dOigence.*  tJnless  authorized  to  sell  at  privater 
sale,  his  true  course  is  to  sell  at  auction,  on  a  reasonable  notice  of 


>  VHieeler  v.  NenrboM,  16  N.  Y.,  39S( }  S.  C,  &  Dvl^t,  99 ;  45  N.  T.^  7S0 ;  ante,  f 
288.  The  TxA6  does  not  iftf^ply  to  govetnm^t  bon^  of  Ihe  bonds  of  a  corpora- 
tion. Morris  Canal  &o,  Co.  v.  Lewis,  12  K.  J.  Eq.  R.,  323;  3  Daer,  MOf 
Jesnp  V.  City  Bttnk,  14  Wis.,  331 }  Moody  v.  Andrews,  39  K.  T.  (S.  C),  303, 

*  Kelson  v.  Eaton,  26  N.  Y.,  410. 

*  Nelaon  v.  Wellin^n,  5  Bnsw.,  178 ;  Nelson  v.  Ediraids,  40  Barb.,  279. 
'•LoniaianaSQiteBankv.Gaien]lie,21La.Ann.  R.,  555;  White  y.  Pbetps^ 

14  Minn.  R.^  27. 

'  Sessions  v.  Moseley,  4  Cnsb.,  87 ;  Baten  v.  Kenpton,  'f  Oray,  382 ;  Chase  V. 
Bedding,  13  Gray,  418 ;  Brown  v.  Brown,  18  Conn.,  410 ;  36  N.  Y.,  340. 

^  Plants  &e.  Co.  v.  Falvey.  20  Wis*  K.,  200  ;  Hilton  ▼.  Wunng,  7  Wis.,  492 ; 
96  Mass.,  303 ;  99  Mass.,  838 ;  Stevefitf  v.  Bell,  6  Mass.,  339  ;  53  N.  Y.,  19. 

T  Keyes  y.  Brnsb,  2  Paige,  311. 

*  Pratt  y.  Adams,  7  Paige,  615, 627 ;  WaM  Y.  Lewis,  4  Pick.,  518;  Pitttf  t, 
Gongdon,  2  N.  Y.,  352. 

*  Hart  y.  Crane,  7  Paige,  37. 
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the  time  and  place  3  for  cash,  unless  authorized  by  statute  to  sell  on  a 
.credit.^ 

:  Where  a  mortgage  is  assigned  as  a  collateral  security  for  the  pay- 
ment of  a  smaller  debt,  the  assignee  takes  the  title  with  the  power  of 
<8ale  contained  in  the  mortgage,  and  may  foreclose  in  his  own  name;  and 
•a  third  person  purchasing  under  the  foreclosure  sale,  will  acquire  an 
jabsolute  title  ]  but  the  assignee  cannot  by  purchasing  the  property,  hold 
it  discharged  of  his  liability  to  account  for  its  value.'  The  assignors 
.equitable  interest  has  not  been  foreclosed ;  an  interest  equivalent  to  that 
jof  a  mortgagor  of  the  security.^ 

§  295.  When  a  pledge  is  delivered  or  a  chattel  mortgage  is  given  to 
one  person,  as  a  security  to  two  or  more  persons,  the  pledgee  or  party 
iiolding  the  security,  is  bound  to  fulfill  the  terms  of  the  contract ;  it  is 
Ills  duty  to  convert  the  property  into  money  within  a  reasonable  time, 
And  apply  it  upon  the  debts  according  to  the  agreement  of  the  parties. 
He  is  not  at  liberty  to  postpone  the  sale,  or  hold  the  property  at  hia 
pleasure/  . 

,  §  296.  The  party  holding  a  pledge  as  security  for  a  debt  due  to  him* 
self,  is  not  obliged  to  proceed  and  sell  it  within  any  given  time ;  it  is  for 
fhiQ  debtor  to  initiat>e  active  measures,  and  unless  he  does  so  he  cannot 
pomplain  of  the  pledgee  on  account  of  a  loss  happening  from  mere 
4elay/  The  creditor  is  not  bound  in  the  first  instance  to  resort  to  the 
property  for  the  payment  of  the  debt.*  Neither  is  he  prevented  from 
eollecting  his  debt,  by  attaching  or  levying  upon  and  selling  the  prop- 
erty.^ Without  doubt  he  is  bound  to  take  all  proper  steps  to  preserve 
the  pledge,  and  this  duty  may  include  the  bringing  of  a  suit  where  that 
becomes  essential  to  its  preservation.' 

*  Nicholson  v.  LeaTitt,  6  N.  T.,  510. 

:    *  Slee  v.  Manhattan  Co.,  1  Paige,  48,  52, 79 ;  Hoyt  v.  Martense,  16  K.  Y.,  231. 

>  See  an  analogous  case,  Stoddard  v.  Whiting,  46  K.  Y.,  6*27 ;  36  N.  Y.,  385; 
Hntray  v.  Walker,  31 N.  Y.,  399. 

«  Norton  v.  Squire,  16  John.  R.,  225 ;  Marshall  v.  Bryant,  12  Mass.  B.,  331; 
Pothonier  v.  Dawson,  Holt's  N.  P.  R.,  386 ;  ante,  $  273. 

'  Granite  Bank  v.  Richardson,  7  Met.,  407 ;  Word  v.  Morgan,  5  Sneed,  79. 

^  Butterworth  v.  Kennedy,  5  Bosw.,  143;  Elder  t.  Rouse,  15  Wend.,  218; 
Case  V.  BougUton,  11  Wend.,  106;  Bank  of  Rutland  v.  Woodruff,  34  Vt.,  89; 
Tpwnsend  v.  Newell,  14  Pick.,  333 ;  Rozett  v.  McCellan,  48  III.,  345  ;  37  Super. 
Ct.  (5  J.  A:  8.),  215 ;  39  Id.,  302. 

'  '  Arendale  v.  Morgan,  5  Sneed,  704 ;  Buck  v.  Ingersoll,  11  Met.,  226.  It  is 
held  in  Massachusetts  that  the  creditor  hy  attaching  the  goods  on  other  de- 
niands,  does  not  lose  his  lien  as  a  pledgee  where  he  gives  the  officer  notice  of 
his  intention  to  retain  it:  Townsend  v.  Newell,  supra,  and  Whitaker  v.  Sum- 
ner, 20  Pick.,  399,  406. 

•  Ante,  $$  238,  240-244. 
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A  party  who  sells  under  a  power,  is  not  bound  to  sell  at  once  all  the 
property  covered  by  the  power,  and  in  many  cases  it  would  be  an  act  of 
great  oppression  to  do  so.  This  is  clearly  the  rule  where  the  power  is 
to  sell  real  estate ;  and  there  does  not  appear  to  be  any  reason  why  it 
should  not  apply  where  the  power  is  to  sell  personal  property.  The 
mortgagee  or  pledgee  of  goods  exercises  a  trust  in  the  act  of  selling 
them,  and  is  responsible  as  a  trustee  for  the  way  in  which  ho  conducts 
the  sale.  The  authority  is  exhausted,  as  soon  as  a  sufficient  sum  is 
realized  to  satisfy  the  debt  secured.^ 

§  207.  Instead  of  selling  on  his  own  responsibility,  the  pledgee  has  a 
right  to  file  a  bill  in  equity  and  proceed  to  a  judicial  sale  of  the  pledge  | 
and  this  is  clearly  the  proper  course  to  pursue,  where  a  demand  cannot 
be  made  or  notice  given  of  the  sale.'  For  a  different  reason,  it  is  also 
the  true  remedy  where  the  pledge  is  given  to  secure  the  performance  of 
a  contract,  or  to  secure  the  payment  of  an  unliquidated  demand  ,*  ^  or 
where  for  any  reason  an  account  must  be  taken  to  ascertain  the  amount 
due  to  the  pledgee.*  A  foreclosure  in  equity  is  sometimes  advisable  for 
the  purpose  of  securing  an  equitable  sale  or  disposition  of  the  property;* 
and  it  is  necessary  to  enable  the  pledgee  to  purchase  the  property — a 
))crmi8sion  which  a  court  of  equity  may  give  in  its  decree,  acting  on  the 
same  principle  which  permits  the  mortgagee  to  purchase  at  a  sale  de- 
creed in  the  foreclosure  of  a  mortgage  upon  real  estate. 

§  298.  Bestitutian.  The  creditor's  duty  to  restore  the  pledge  on  re- 
ceiving satisfaction  of  his  demand,  does  not  arise  out  of  the  contract  of 
pledge ;  is  it  the  dictate  of  law,  based  on  the  equity  of  the  situation.* 
Hence  a  stipulation  in  a  contract  of  pledge,  defeating  or  waiving  the 
right  to  redeem  after  a  certain  day,  is  invalid ;  our  courts  will  not  en- 
force it.^    Public  policy  does  not  permit  the  debtor  to  bargain  away 

'  Charter  v.  Stovens,  Denio,  333 ;  the  remedy  for  an  unfair  sale  is  hy  a  bill 
to  Tedcem;  Stoddard  v.  Dennisoa,  2  Sweeny,  54;  38  How.  Pr.,  296;  7  Abbott 
Pr.  (N.  S.),  309. 

*  Cortelyon  v.  Lansing,  2  Caines'  Cas.,  201 ;  Garlick  v.  James,  12  John.  R., 
159;  Stearus  v.  Marsh,  4  Denio,  227;  Strong  v.  National  Mechanics'  Banking 
Association,  45  K.  Y.,  718,  720. 

>  Vaupell  V.  Woodward,  2  Sand.  Ch.  E.,  143. 

*  StM)  Bar  tie  tt  v.  Johnson,  9  Allen  (Mass.),  530  ;  and  the  transaction  disclosed 
in  Van  Blarcom  v.  Broadway  Bank,  9  Bosw.,  532;  37  K.  Y.,  540 ;  and  in  Oneida 
Bank  v.  Ontario  Bank,  21 K.  Y.,  490. 

«  Doiiohoe  V.  Gamble,  33  Cal.,  340. 

*  Kingsbury  V.  Phelps,  Wright  (Ohio),  370;  Beatty  v.  Sylvester,  2  Nov., 
SStS;  MeiTifield  v.  Baker,  9  AIIao,  29;  31  N.  Y.,  542;  13  Barb.,  629. 

»  Clark  V.  Henry,  2  Cowen,  3J4,  330-333;  Houser  v.  Kemp,  3  Penn.  St., 
808;  Williumson  y.  Caliiepper,  16  Ala.,  211;  Bright  v.  Wagle,  3  Dana  (Ky.), 
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tho  right  of  redemption  in  a  mortgage,  in  the  act  of  executing  it ;  or  to 
surrender  the  right  of  redemption  in  a  pledge,  in  the  act  of  delivering  it 
as  a  collateral  Bccurity.  Besides  opening  tho  door  to  oppression,  stipu* 
lations  of  this  sort  carried  into  effect,  would  wholly  change  the  natora 
of  tho  transaction,  converting  the  mortgage  into  a  deed  and  the  ptodgD 
into  a  contract  for  property.' 

A  subsequent  agreement  made  on  equitable  terms,  waiving  the  right 
to  redeem,  may  be  enforced ;  on  the  same  ground  that  a  mortgagor  Eiay 
afterwards  convey  his  equity  of  redemption.* 

§  290.  Tho  proceeds  of  the  pledge  are  to  bo  applied  first  to  the  pay- 
ment of  the  debt ;  that  being  satisfied,  the  balance  belongs  to  the 
pledgor.  Where  the  pledge  produces  no  income,  and  it  is  sold  by  tho 
pIrJgee,  the  proceeds  applicable  to  the  debt  are  fixed,  by  deductingfrom 
the  sum  received,  the  expenses  incident  to  the  sale,  and  the  oecessaiy 
expenses  incurred  in  the  preservation  of  the  pledge.'  When  the  pledge 
consists  of  chosea  in  action,  and  the  pledgee  endeavors  to  render  them 
available  by  suit,  he  is  entitled  to  recover  the  amount  ine  upon  them  }* 
recovering  more  than  sufficient  to  satisfy  his  demand,  he  holds  the  bal- 
ance in  trust  for  tho  pledgor ;  ^  i.  c,  the  balance  after  defraying  the  ex- 
penses of  collection. 

There  is  every  reason  why  the  pledgee  should  be  allowed  his  necessary 
expenses  in  keeping  the  pledge,  or  m  rendering  it  available.  Where 
be  receives  an  indorsed  note  not  yet  due,  as  a  collateral  security,  he  is 
bound  to  have  it  duly  protested,  and  to  do  those  acts  which  will  preserve 
the  liability  of  the  indorser ;  and  there  can  be  no  reason  why  he  should 
not  bo  reimbursed  the  expenses  incurred  by  him  in  so  doing,*  For  tba 
same  reason  ho  ought  to  reeover  or  be  allowed  the  expenses  irf  a  silt 
upon  the  ct)llateral.  Tho  pledge  is  delivered  for  the  mutual  benefit  of 
the  parties  to  the  contract ;  and  the  collection,  or  the  effort  to  collect  the 


<  -.  Hankinn,  4  Barb.,  491 ;  EimbaU  v.  HUdreth,  S  Allea  (Uav.), 

In  Lanrence  v.  Maxwell  (53  N.  T.,  19)  it  is  held  that  an  »- 

:r  the  stoclis  pledged  at  pleosare  is  incoaBistent  with  a  oontisct 

that  a  custom  will  not  avail  to  work  ao  great  a  change  ui  tlw 

mm.,  583. 

lell,  6  Mass.,  339;  see  West  t.  Crary,  47  N.  T.,  423;  Bathanf 

I.  T.,  323, 

ana,  Art.  3134. 

awman,8CaL,  145;  Comatock  t.  Smith,  23  Maine,  S03;  Bonis 

ne,  433. 

'.  Davis,  34  Cal.,  001. 

[eater,  10  Ala.  B.,  635;  ante  H  23B-!tia. 
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ooUateral  secmity  is  as  mucli  for  the  benefit  of  the  debtor  as  it  can  be 
for  tiie  creditor.  Besides,  the  creditor  is  legally  entitled  to  recover  and 
receive  the  face  of  his  demand ;  and  though  it  may  be  presumed  that 
he  ^willingly  undertake^  the  personal  trouble  and  caTe  of  the  collection, 
ft  can  hardly  be  inferred  that  he  also  assumes  to  pay  the  actual  costs 
and  disbursements  of  the  prosecution  3  since  that  wotQd  be  to  cast  upon 
Idtn  another  man's  burden.^ 

§  300.  The  pledgee  is  bound  to  account  for  the  income,  profits  or  in- 
crease of  the  pledge.  Where  the  pledge  consists  of  stocks  or  securities 
bearing  intei^est,  he  must  accolint  for  the  dividends  or  interest  received 
thereon.'  As  the  title  to  the  pledge  does  not  pass;  it  is  but  a  necessary 
eonchision,  both  of  reason  and  law,  that  its  fruits  shall  accrue  to  the 
owner;  for  it  is  the  nature  of  property  in  all  its  forms  to  yield  a  revenue 
to  its  proprietor;  lands,  in  the  return  of  an  annual  rent;  stocks,  in  the 
dividends  which  they  yield  7  and  notes  and  bonds  in  the  interest  which 
they  bear  as  the  regular  fruitage  of  the  year.'  On  the  same  ground  the 
bailee  must  Account  for  the  rental  value  or  hire  of  c&attels,  where  hd 
gains  a  benefit  from  the  use  of  them ;  a^d  for  the  increase  of  domesti6 
animals  held  in  pledge.^  But  he  holds  the  income  or  increase  as  he  does 
the  pledge  itself,  to  ap^ly  upofi  the  debt.' 

§301.  Where  the  pledgee  converts  the  pledge  to  his  own  use,  or 
where  the  moi^gagee  of  real  or  personal  estate  appropriates  the  prop* 


^  Comstock  V.  Smithy  sapra ;  Foot  v.  Brown,  2  McLean,  369.  It  has  been 
Iiikfely  held  that  the  creditor  tnay  bring  suits  on  all  the  collaterals  hold  by  him 
and  is  to  bealfowed  the  costs  and  expenses  paid  by  him  in  eachr  sntt,  iiraecotM 
with  his  debtor.  Plants  <&o.  Co.  v.  Falvey,  20  Wis.  B.,  200 ;  Hilton  v.  Waxing, 
7  Wis.,  492;  ante  $  293, 242, 243. 

'  Hasbrook  v.  Yaodevoort,  4  Sandf.  B.,  74, 596  ^  9  N.  Y.,  153 ;  Van  Bensselaer 
T.  Jewett,  5  Dienio,  I&  j  2  N*.  Y.,  135 ;  Patnam  v.  Wyley,  8  John.  R.,  532. 

^  Honton  v.  Holliday,  1  Car.  Law  Rep.,  87 ;  Davenport  v.  Tarltou,  1  l^arsh^ 
244  ;  Batcliff  v.  Vance,  2  Rep.  Con.  Ct.,  239 ;  Ross  v.  Norvell,  1  Wash.,  14 ; 
Concklin  t.  Havens,  12  John.  R.,  314;  Geronv.  Creron,  15  Ala.,  588^  the  law 
declared  in  these  cases  remains  good,  though  the  subject  has  ceased  to  exist 
with  the  system  of  slavery, 

^  All  contracts  to  pay  moue^r,  give  a  right  to  interest  ad  damages,  ^rom  the  time 
when  the  princijfial  became  due.  The  interest  is  the  civil  fruit  of  the  moneys 
dne.  The  revenue  derived  from  labor  is  called  wages;  that  derived  from 
stock  or  property  by  the  person  who  Aianages  or  employs  it,  is  called  profit ; 
that  derived  from  money  or  debts  dne,  is  called  interest;  these  are  all  of  es- 
sentially the  same  nature,  being  the  regular  harvest  or  return  of  either  laborer 
capital,  which  is  the  produce  of  labor.  Reid  v.  Rensselaer  Glass  Factory,  3 
Cowen^  393 ;  S.  C,  5  Cowen,  587 ;  Smith's  Wealth  of  Nations ;  Code  Louisiana, 
Arts.  5!St,  540F;  Hume's  Histor^,  Ch.,  2(3;  Williams  v.  Sherman,  7  Wend., 
109. 
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erty  as  his  own,  the  transaction  operates  as  a  payment,  to  the  extent  of 
the  value  of  the  property.  If  the  pledge  or  the  estate  covered  by  the 
mortgage,  be  equal  in  value  to  the  debt,  the  debt  is  paidJ  Though  a 
mortgage  of  real  estate  does  not  convey  the  title,  it  does  enable  the 
'mortgagee  who  acquires  possession  after  forfeiture,  to  hold  the  premi- 
ses ^^  and  equity  enables  the  mortgagor  to  redeem  the  property,  by  pay- 
ing the  debt  for  which  it  is  held  as  a  security }  thus  satisfying  the  debt 
and  restormg  the  surplus  to  the  owner.^  On  redeeming,  the  mortgagee 
must  ordinarily  account  for  the  net  rents  and  profits  ;^  and  a  purchaser 
in  good  faith,  not  aware  of  any  right  to  redeem,  may  be  allowed  his  ex- 
penses for  valuable  improvements.* 

§  302.  Where  a  person  delivers  his  property  as  a  pledge  for  the  pay- 
ment of  another  man's  debt,  he  is  to  be  treated,  it  should  seem,  as  stand- 
ing in  the  situation  of  a  surety ;  and  if  he  were  to  be  so  considered  in 
all  respects,  he  would  bo  entitled  to  call  upon  the  creditor  to  proceed 
and  enforce  the  debt  against  the  debtor.^  For  some  purposes,  it  is  quite 
certain  that  he  is  entitled  to  protection  as  a  surety  J  If  by  a  sale  or  in 
some  other  way  the  proceeds  of  the  pledge  are  applied  in  payment  of 
the  debt,  he  is  evidently  entitled  to  any  remedy  lien  or  security  held  by 
the  creditor  against  the  debtor  or  his  property  3  because  up  to  the  value 
.of  the  pledge  ho  stands  as  surety  for  the  debt.  In  equity,  if  not  at  law, 
he  has  the  right  to  reach  any  security  or  property  of  the  debtor,  held  by 
the  creditor,  and  have  it  applied  upon  the  debt,  or  in  satisfaction  of  his 
demand  against  the  debtor,  after  he  has  paid  the  debt.'  He  is  entitled 
to  the  creditor's  place  by  substitution,  and  the  creditor  is  not  allowed 
to  deprive  him  of  that  right  ;^  though  not  bound  to  active  diligence,  he 


1  Caae  v.  Boughton,  11  Wend.,  108 ;  Morgan  v.  Plumb,  9  WencL,  287,  292. 
«  Phyfo  V.  lUley,  15  Wend.,  243 ;  Chase  v.  Peck,  21 N.  Y.,  581, 586 ;  Stoddard  Y. 
Hart,  23  N.  Y.,  556. 

»  Henry  v.  Davis,  7  John.  Ch.,  40 ;  2  Cow.,  324. 

*  Bell  V.  Mayor  &c.  of  N.  Y.,  10  Paige  Clu,  49 ;  Wetmore^.  Roberts,  10  How. 
Pr.,  51. 

'  Mickles  v.  Dillaye,  17  N.  Y.,  80.  There  being  no  mistake  in  regard  to  the 
title,  no  allowance  should  be  made  for  more  than  ordinary  repairs ;  see  Soott  t. 
Guernsey,  48  N.  Y.,  106, 122. 

«  King  V.  Baldwin,  2  John.  Ch.,  554 ;  S.  C.  17  John.  R.,  384 ;  Strong  v.  Woos- 
ter,  6  Vt,  536. 

^  Iiigalls  V.  Morgan,  10  N.  Y.,  173 ;  Eddy  v.  Traver,  6  Paige,  521. 

•  Gibbs  V.  Mennard,  6  Paige  Ch.,  258,  230 ;  Hayes  v.  Ward,  4  John.  Ch.,  123; 
Ellsworth  V.  Lockwood,  42  N.  Y.,  89, 98. 

9  Chester  v.  Bank  of  King^iton,  13  ^,  Y.,  333 ;  Mathowa  v.  Aikin,  1  N.  Y.,  595 ; 
Lewis  V.  Palmer,  23  N.  Y.,  271. 
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is  prohibited  from  doing  any  act  prejudicial  to  the  surety.*  And  where 
the  surety  or  party  standing  in  the  place  of  a  surety,  tenders  the  ex- 
penses of  active  measures  to  collect,  it  may  become  the  creditor's  duty 
to  enforce  his  demand  against  the  principal  debtor.' 

§  303.  When  a  pledge  is  delivered  to  secure  the  performance  of  a  con- 
tract, or  to  indemnify  a  surety,  the  pledgee  has  a  right  to  retain  it  until 
the  contract  has  been  fulfilled,  or  until  the  surety  has  been  discharged.' 
The  rights  and  liabilities  of  the  parties  are  fixed  by  the  terms  of  the  con- 
tract ;  and  nothing  is  more  common  than  to  take  securities  of  this  na- 
ture, intended  as  an  indemnity  against  liability  or  to  insure  the  fulfill- 
ment of  a  contract.* 

§  304.  A  creditor  sometimes  takes  several  securities  for  the  same 
debt,  and  he  cannot  be  compelled  to  yield  up  either  until  the  debt  is 
paid.^  On  discounting  a  note,  there  is  nothing  to  prevent  a  bank  from 
taking  a  chose  in  action  from  the  maker  and  a  transfer  of  stock  from  the 
indorser,  as  collateral  security  for  its  payment.*  And  though  the  orig- 
inal debt  be  secured  by  a  contract  of  guaranty,  the  creditor  may  at 
any  time  take  a  further  collateral  security  for  its  payment,  without  im- 
pairing the  prior  securities.  Provided  he  does  not  extend  the  time  of 
payment  by  a  valid  contract,  or  by  necessary  implication,  the  now  se- 
curity received  as  a  collateral,  does  not  affect  the  prior  obligation.^  But 
the  guarantor  is  discharged,  where  the  creditor  takes  from  the  debtor  a 
new  note  for  the  debt  payable  at  a  future  day ;  thus  extending  the 
time  of  payment  till  the  new  note  falls  due.^ 

The  creditor  receiving  from  his  debtor  the  note  of  a  third  person,  past 
due,  as  collateral  security,  is  not  at  liberty  to  extend  the  time  of  pay- 
ment by  a  new  contract ;  it  is  with  better  reason  his  duty  to  use  dili- 
gence to  collect  it.*    And  where  a  creditor  receives  a  note  or  draft  on  a 


'  Schroeppell  v.  Shaw,  3  N.  Y.,  446  j  Warner  t.  Beardsloy,  8  Wend.,  194 ; 
Bangs  y.  Strong,  7  Hill,  850. 

'  Black  River  Bank  y.  Page,  44  N.  Y.,  453. 

»  Jewett  V.  Warren,  12  Mass.,  300  ;  West  y.  Green,  3  Mo.,  .219. 

*  These  coses  relate  to  secunties  or  pledges  to  indemnify  an  indorser ;  Sea- 
cord  V.  Miller,  13  N.  Y.,  551 ;  Denny  v.  Palmer,  5  Ired.  N.  C.  Law,  610,  685 ; 
Holland  v.  Tarner,  10  Conn.,  308  ;  Walters  v.  Mnnroe,  17  Md^  154  ,*  Haskell  v. 
Boardman,  8  Allen  3S;  43  N.  H.,  557 ;  14  Wis.,  380. 

'  Chapman  y.  Clough,  6  Yt.,  123. 

*  Union  Bank  y.  Laird,  2  Wheat,  290. 

^  Eemsen  v.  Grayes,  41  N.  Y.,  471 ;  Cary  v.  White,  52  N.  Y.,  138 ;  Taylor  T. 
Allen,  36  Barb.,  294 ;  39  Barb.,  610;  Halliday  v.  Hart,  30  N.  Y.,  474. 

*  Hart  y.  Hudson,  6  Dner,  294 ;  Place  v.  Mcllvain,  38  K.  Y.,  96. 

*  Wakeman  v.  Gowdy,  10  Bosw.,  208. 
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debt,  witlioTit  any  agrcemejit  that  it  is  received  in  paymeat,  it  ia  eleadf 
his  duty  to  take  measures  and  have  it  properly  protested.' 

§  305.  When  the  debtor  is  the  owner  and  holder  of  bonds,  bills  or  notes 
made  or  drawn  by  other  parties  as  business  paper,  his  delivery  of  them 
as  collateral  security  for  the  payment  of  his  debt,  has  the  same  legal 
effect  as  tlie  delivery  of  chattels ;  it  is  a  pledge  of  his  property.  The 
transaction  is  perfectly  simple  and  plain.  The  debt  is  the  consideratioii 
for  the  contract  of  pledge.' 

When  the  debtor  is  entrusted  with  bills  or  notes,  drawn,  accepted  or 
indorsed  for  his  accommodation  without  any  restriction  as  to  the  use  to 
be  made  of  them,  he  may  also  pledge  them  as  security  for  the  payment 
of  his  debt ;  the  transaction  authorizes  him  to  do  so.' 

When  the  debtor  is  entrusted  with  negotiable  paper,  bills  and  notes, 
drawn,  accepted  or  indorsed /(7r  a  special  purpose,  ho  has  no  right  to  trans- 
fer or  use  them  for  any  other  purpose  \  it  is  a  breach  of  faith  to  do  so ; 
but  since  these  instruments  are  negotiable,  the  party  taking  them  and 
giving  value  for  them  before  they  are  due,  without  any  knowledge  of 
the  misuse  or  misappropriation,  is  allowed  to  hold  and  recover  on  them.' 
Ho  is  not  allowed  to  recover  on  them,  where  he  takes  them  after  they 
are  due ;'  or  where  ho  does  not  giye  value  for  them.* 

When  a  party  having  the  custody,  as  bailee  or  agent,  of  negotiable 
bills  and  notes,  wrongfully  transfers  them  as  collateral  security  for  his 
own  existing  debt,  the  transferee  is  not  allowed  to  hold  them  as  against 
the  true  owner:  not  being  a  purchaser  for  value,  it  is  not  equitable  that 
he  should  in  this  way  a^cquiro  another  man's  property.^  Paying  value 
for  the  paper  and  taking  it  fairly,  the  law  allows  him  to  hold  it )  becaa9e 
it  is  not  inequitable,  while  it  subserves  the  general  convenience.' 

§  300.  When  an  accommodation  note  is  misappropriated,  and  deliv- 
ered as  a  collateral  security  for  indorsements  to  bo  made,  and  the  same 

^  Dayton  v.  Trail,  23  Wend.,  345 ;  Woodcock  ▼.  Bexmett,  1  Cowen,  711 ; 
aee  Gibson  v.  Tobey,  53  Barb.,  191. 

«  Ante,  $  222. 

'  Agawam  Bank  v.  Strever,  18  K.  Y.,  502 ;  Seneca  Co.  Bank  v.  Neap,  3  N.  T., 
442  \  Bank  of  Chenango  v.  Hyde,  4  Cowen,  5C7. 

*  Ante,  iJ  19G,  197. 

*  Chester  v.  Dorr,  41  N.  Y.,  279. 

•  Lawrence  v.  Clark,  36  N.  Y.,  128. 

^  Coddington  v.  Bay,  20  John.  B.,  637 ;  Stalker  v.  McDonald,  6  Hill,  93 ;  see 
cases  where  the  same  rule  is  held  in  regard  to  the  title  to  8tocks  and  lan^s : 
Weaver  v.  BarUen,  49  N.  Y.,  286 ;  Cary  v.  White,  52  N.  Y.,  138. 

•  Park  Bank  v.  Watson,  42  N.  Y.,  490;  Boyd  v.  Civnmings,  17  N.  Y.,  101; 
Brookman  v.  M^tcalf,  32  N.  Y.,  591 ;  Bank  of  N.  Y,  v.  Vandqrhorst,  32  N.  Y , 
S53|556. 
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are  made  in  good  faith  on  the  strength  of  it,  t}ie  party  so  taking  it  is  to 
he  treated  as  a  bona  fide  holder  for  value  in  the  commercial  sense — a 
Jiolder  for  value  to  the  e:s:tent  of  the  liability  ^sumed.^  So  where  goods 
are  aold  on  an  agreement  that  the  notes  of  third  parties  are  to  be  deliv- 
ered as  collateral  for  the  purchase  money,  the  seller  receiving  them 
presently  or  within  a  short  time  after  the  goods  are  delivered,  holds 
them  for  value.^  And  he  is  entitled  to  recover  on  paper  of  this 
^ind,  wherever  he  has  parted  with  value  in  any  form  on  taking  it,  or  as- 
sumed any  new  liability,  or  omitted  any  act  affecting  his  rights  on  the 
strength  of  the  paper.^ 

§  307.  The  general  rule  that  the  party  selling  or  transferring  property, 
can  convey  no  better  title  than  he  himself  possesses,  applies  to  mortgages 
and  pledges.  The  owner  cannot  be  divested  of  his  property  without  his 
consent,  either  expressed  or  implied  ;^  and  hence  as  a  rule  the  pledgee 
takes  no  greater  interest  than  the  pledgor  possessed;^  and  no  greater 
interest  than  the  terms  of  the  contract  do  actually  convey.* 

It  is  an  exception  to  the  general  rule,  which  allows  a  pui:chaser  of 
chattels  in  good  faith  from  a  party  who  acquired  them  by  a  fraudulent 
purchase,  to  hold  the  property  as  against  the  defrauded  seller ;  an  ex- 
ception based  upon  this  consideration,  that  as  between  two  innocent  per- 
8<Mi8,  he  who  has  parted  with  the  possession  of  his  goods  must  yield  to  a 
bona  fide  purchaser  from  the  party  to  whom  the  possession  is  confided, 
^th  the  indicia  of  title  J  And  the  same  exception  is  enforced  in  favor  of  a 
party  making  advances  on  the  goods,  on  a  transfer  of  the  title  as  a 
collateral  security  ;'*  and  in  favor  of  a  party  making  a  loan  or  discount, 
on  a  transfer  of  stocks  m^e  by  a  pOTson  invested  with  the  title.*^  The 
equitable  gro^nd  supporting  this  exception,  does  not  extend  to  the  case 
of  a  pledge  received  as  security  for  an  antecedent  debt  ^  nor  does  it  ex- 

'  Williama  v.  Smith,  2  Hill,  301 ;  Merritt  v.  Northern  R.  E.  Co.,  12  Barb., 
€05;  Watson  ▼.  Galoot  Bank,  5  Saodf.,  423;  Case  v.  Mecjjanics'  Bank.  Aasocia- 
tion,  4  N.  Y.,  166;  Smith  ▼.  Malock,  1  Robt.,  569. 

«  Fenly  V.  Pritchord,  2  Sand£,  151. 

"  White  V.  Springfield  Bank,  3  Sandf.,  222 ;  Yonngs  ▼.  Lee,  13  N.  Y.,  551 ; 
Brown  v.  Lcavitt,  31  N.  Y.,  113 ;  Meads  v.  Merchants'  Bank, 25  N.  Y.,  143;  Bank 
of  St.  Albans,  23  Wend.,  311. 

•  Cleveland  v.  State  Bank,  16  Ohio  St.,  33^. 

•  Campbell  v.  Parker,  9  Bosw.,  322. 

•  Lnckey  v.  Gannon,  1  Sweeny,  12. 

'  Mowrey  v.  Walsh,  8  Cowen,  238;  Rowley  ▼.  Bigelow,  12  Pick.,  307 ;  Ash 
v.Pntman,  1  Hill  R.,  302;  Dows  v.  Greene,  24  N.  Y.,638,  644;  Lacker  v 
Bhoades,  45  Barb,,  499. 

•  Winne  v.  McDonald,  5  Bosw.,  130 ;  39  N.  Y.,  233. 

•  McNeil  V.  Tenth  National  Bank,  46  N.  Y.,  325. 
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tend  to  a  case  where  the  transferee  or  party  dealing  with  the  apparent 
owner,  has  knowledge  of  the  title.  ^  The  equity  arises  only  in  favor  of 
a  purchaser,  in  good  faith,  for  value ;  or  in  favor  of  one  who  comes  into 
substantially  the  same  position  as  a  purchaser,  for  a  valuable  considera- 
tion. 

§  308.  Where  promissory  notes  are  delivered  as  collateral  security  for 
the  payment  of  a  usurious  loan,  which  is  declared  illegal  and  void  by  the 
statute,  the  lender  cannot  recover  upon  them  against  the  borrower ;  nor 
can  the  party  to  whom  he  transfers  them,  collect  and  apply  the  proceeds  on 
an  existing  debt.  As  collateral  paper,  the  notes  must  abide  the  fate  of 
the  principal  debt  to  secure  which  they  were  delivered.'  The  transfer 
as  security  for  a  debt  created  in  violation  of  law,  is  itself  illegal ;  the 
collateral  partakes  of  the  nature  of  the  principal  contract  3  hence  the 
party  taking  cannot  hold  the  pledge,  as  against  the  pledgor.^  But  it  is 
well  settled  that  a  stranger  to  the  contract  cannot  insist  upon  the  inva- 
lidity of  a  usurious  security  3^  it  follows  that  the  makers  of  a  valid 
security,  delivered  as  collateral  on  a  usurious  loan,  cannot  interpose 
a  defence  on  the  ground  of  usury,  when  sued  on  the  valid  collateral  3 
not  being  parties  or  privies,  they  cannot  litigate  the  validity  of  the 
transfer.* 

§  309.  Whatever  discharges  and  satisfies  the  original  debt,  necessarily 
releases  all  accessary  obligations  3  all  collaterals  and  contracts  of  surety- 
ship. A  discharge  of  the  debtor  as  a  bankrupt  or  as  an  insolvent,  does 
not  have  that  effect  3  it  does  not  release  a  surety  bound  for  its  payment, 
nor  can  it  have  any  effect  upon  the  contract  of  pledge.*  The  assignee  of 
the  insolvent  or  bankrupt  takes  subject  to  the  lien  3  and  he  has  the  right 
to  take  back  the  pledge  on  the  same  terms  as  the  debtor  might  have 
done.^  That  is  to  say,  the  pledge  being  honestly  made  and  not  coming 
within  the  prohibition  of  the  statute,  it  creates  a  vested  interest  in  the 

1  Reeves  v.  Smith,  1  La.  Add.  B.,  379  3  Porter  v.  Parks,  49  N.  Y.,  564. 
«  Bell  V.  Lent,  24  Wend.,  230. 

*  Fish  V.  De  Wolf,  4  Dosw.,  5733  Oaither  v.  Farmers'  and  Mechanics'  Bank,  8 
Peters'  U.  S.  R.,  37  3  Ramsdell  v.  Morgan,  16  Wend.,  574  3  Kentgen  v.  P:irk8, 1 
Sandf.,  60. 

*  Bnllard  v.  Raynor,30  N.  Y.,  197;  Billington  v.  Wagoner,  33  N.  Y.,  31. 
«  Williams  v.  Tilt,  36  N.  Y.,  319. 

>  Bowery  Savings  Bank  v.  Clinton,  2  Sandf.,  113  3  Storm  v.  Waddell,  ii  Sandt 
Ch.  R.,  494,  523;  see  Brown  v.  Nichols,  42  N.  Y.,  26,  as  to  the  lien  ncqaired 
npon  equitable  assets  by  suit,  Davenport  v.  Kelly,  42  N.  Y.,  193 ;  ami  as  to 
the  effect  of  a  discharge,  see  Ocean  National  Bank  v.  Olcott,  46  N.  Y.,  1  J. 

^  A  preference  may  be  void  under  the  Bankrupt  Act,  and  valid  under  the 
State  law.  Dodge  v.  Sheldon,  6  Hill,  9  3  Seaman  v.  Stonghton,  3  Barb.  Ch.  &, 
344. 
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pledgee^  so  that  only  a  right  to  redeem  vests  in  the  assignee.  The  dis- 
charge tinder  the  present  bankrupt  law  is  quite  absolute ;  it  releases 
the  bankrupt  from  all  provable  debts,  claims,  liabilities  and  demands ; 
it  extinguishes  them  as  subsisting  causes  of  action.  It  does  this  with- 
out assuming  to  invalidate  any  collateral  security ;  it  gives  the  debtor 
a  personal  release,  more  efficient  and  much  like  the  discharge  granted 
to  an  insolvent  under  the  State  law.^ 

The  debtor's  incapacity  to  bind  himself,  from  infancy  or  from  cover- 
ture under  the  common  law,  does  not  avail  a  surety  ,*  and  on  the  same 
ground,  the  mere  invalidity  of  the  original  debt,  constituting  a  defence 
personal  to  the  debtor,  does  not  invalidate  a  contract  of  pledge,  or  a 
guaranty  of  payment  made  by  a  party  competent  to  contract."  The 
new  engagement  is  not  so  based  upon  the  origmal,  that  a  defence  on  the 
ground  of  a  want  of  legal  capacity  to  incur  the  debt,  will  avail  to 
annul  the  collateral  contract.^ 

§  310.  A  creditor  holding  his  debtor's  property  in  any  manner  as  a 
security  for  the  payment  of  his  demand,  and  a  contract  of  suretyship 
therefor,  is  obliged  in  equity  to  resort  to  the  property,  as  the  primary 
fund  for  the  satisfaction  of  the  debt ;  because  it  is  just  that  the  debtor's 
property  should  be  first  applied  in  the  payment  of  his  debts.^  In  taking 
coUatenil  securities  from  the  debtor,  the  creditor  acts  for  the  benefit  of 
the  surety ;  and  he  is  bound,  after  taking  them,  to  hold  them  for  the 
surety's  protection.'  And  if  he  fails  in  this  duty,  he  discharges  the 
surety ;  but  it  is  adjudged  that  an  indorser  is  not  a  surety  in  such  a 
sense  that  he  is  entitled  to  the  protection  of  this  rule.*  And  it  is  not 
under  all  circumstances  the  creditor's  duty  to  exhaust  the  fund  in  his 
hands  before  proceeding  against  the  surety  J 

>  Tooker  v.  Bennett,  3  Caines'  B.,  4 ;  Moore  v.  Paine,  12  Wend.,  123 ;  126 ; 
Ellsworth  V.  Caldwell,  27  How.  Pr.,  188;  Ford  v.  Andrews,  9  Wend.,  312 ;  Cook 
▼.  Whipple,  55  N.  Y.,  150 ;  Wooden  v.  Frazee,  6  J.  &  S.,  190. 

'  The  pledge  by  an  infant  may  be  void ;  bnt  it  is  not  void  on  the  gronnd 
that  the  original  debt  la  invalid  :  Kimball  v.  Newell,  7  Hill,  116 ',  Edwabds  on 
Bills  and  Notes,  218 ;  and  20  Pick.,  4C7 ;  30  V t.,  122 ;  7  N.  H.,368 ;  Davis  v. 
Statts,  43  Ind.,  103 ;  Baldwin  v.  Van  Deusen,  37  N.  Y.,  487. 

*  Couueoticut  M.  Life  Ins.  Co.  v.  The  Cleveland  C.  C.  R.  R.  Co.,  41  Barb.,  9 ; 
Mann  v.  Eckford's  Exors.,  15  Wend.,  502. 

*  Vartie  v.  Underwood,  18  Barb.,  561.  Here  a  mortgage  covered  the  piinci- 
pal  debtor's  and  also  his  surety's  property ;  held  that  the  proceeds  of  the  debt- 
oPa  property  most  be  first  applied:  Wright  v.  Austin  56  Barb.,  13;  50  N.  Y.,  369; 
56  N.  Y.,  494. 

«  Hayes  V.Ward,  4  John.  Ch.,  123;  42  N.  Y.,  89, 96 ;  28  K.  Y.,  271 ;  IngaUsT. 
Morgan,  10  N.  Y.,  17a 

«  Pitto  V.  Congdon,  2  K.  Y.,  352. 
'  Loud  V.  Sergeant,  1  £dw.  Ch.,  164. 

15 
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{  311.  The  pledgee  is  not  bound  to  restore  the  pledge  where  it  has 
been  lost  without  any  fault  on  his  part  j  but  where  he  refuses  to  return 
the  pledge  on  a  tender  of  the  debt  due,  and  retains  it  until  it  becomes 
worthless,  he  must  account  for  its  value  at  the  time  of  the  tender;  being 
equal  in  value  to  the  debt  at  that  time,  he  is  obliged  to  accept  it  in  full 
satisfaction.  His  detention  of  the  property  being  wrongful,  the  law 
holds  him  answerable  for  it  at  all  events,  during  the  unlawful  detention ; 
a  rule  of  liability  of  which  he  cannot  complain,  since  his  refusal  to  re- 
store the  property  is  an  act  of  appropriation  which  renders  him  liable 
for  its  value.* 

§  312.  Bemcdies,  A  right  of  property  includes  the  remedies  given  for 
its  violation,  and  the  means  furnished  by  the  law  for  its  protection;  and 
hence  our  investigations  constantly  branch  out  into  the  practical  vindi- 
cation of  acknowledged  rights.  Having  followed  this  method  thus  far, 
but  little  remains  to  be  said  under  this  division  of  the  subject.  For  a 
violation,  by  the  pledgee,  of  the  residuary  or  general  right  of  property  re- 
maining in  the  pledgor,  the  latt.er  has  an  immediate  remedy ;  by  a  suit 
on  the  contract,  or  by  an  action  based  on  the  tortious  act.  He  is  entitled 
to  recover  either  the  property,  or  the  damages  lie  has  sustained,  or  his 
interest  in  the  pledge.^  Under  ordinary  circumstances  his  remedy  is  by 
an  action  at  law ;  and  the  action  is  to  be  chosen  with  reference  to  the 
existing  relations  of  the  parties/  The  bailee's  lien  entitles  him  to  retain 
the  property;  but  where  he  attorns  to  another  party  claiming  the 
title,  he  is  not  allowed  to  hold  the  property  under  pretence  of  a  lien 
upon  it.* 

§  313.  After  the  debt  secured  by  a  chattel  mortgage  becomes  due,  the 
legal  title  to  the  chattels  vests  in  the  mortgagee ;  and  after  this,  the 
mortgagor's  only  remedy  is  by  a  bill  in  equity  to  redeem  • — an  action  in 
which  ho  is  entitled  to  have  an  account  of  the  rents,  profits,  and  income 
derived  from  the  property.^  The  pledgor  has  the  same  remedy,  where 
he  has  a  right  to  demand  a  retransfer  of  the  security,  stocks,  and  an 

^  Griswold  v.  Jackson,  2  Edw.  Ch.,  461 ;  1  Uobt.,  160 ;  Hope  v.  Lawrence,  1 
Hun.,  317. 

«  Coggs  v.  Bernard,  2  Ld.  Raynu,  909 ;  Mitchell  v.  Williams,  4  Hill,  13. 

»  Holbrook  v.  Wiglit,  24  Wend.,  169 ;  Winter  v.  Colt,  7  N.  Y.,  2S3;  CoviU  t. 
Hill,  6  N.  Y.,  374 ;  Wood  v.  Orser,  25  N.  Y.,  348 ;  Henry  v.  Marvin,  3  E.  D.  Smith, 
71. 

*  Ante,  $}  33-42,  60,  61,  83,  97,  101-104,  156,  257,  237;  Luokey  v.  Gannon,  37 
How.  Pr.,  134 ;  supra,  Wood  v.  Orser. 

•  Holbrook  v.  Wight,  snpra ;  see  Cook  v.  Holt,  49  N.  Y.,  275b 
«  Willard's  Eq„  457. 

»  Pratt  V.  StUes,  17  How.  Pr.,  211, 222  j  17  N.  Y.,  80,  84. 
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account  of  the  dividends  received  thereon  j  *  or  where  the  legal  remedy 
is  insufficient  to  afford  him  an  adequate  protection,  as  where  the  pledge 
consists  of  negotiable  securities,  and  an  injunction  becomes  necessary  to 
prevent  a  wrongful  transfer  of  the  paper ;  ^  or  where  a  discovery  is  sought, 
or  a  specific  performance  is  necessar}-,  to  protect  the  pledgor.^  Atendcr 
or  payment  of  the  debt  must  precede  the  action  to  redeem.*  The  debt 
remaining  unpaid  in  whole  or  in  part,  a  receiver  cannot  be  appointed 
over  a  mortgagee  in  possession  j  and  where  there  is  no  allegation  show- 
ing his  want  of  responsibility,  equity  will  not  restrain  him  from  selling 
the  property."  The  danger  is  too  remote."  A  threat-ened  abuse  of  legal 
power,  the  effect  of  which  is  sure  to  work  an  immediate  injuiy,  justifies 
the  interposition  of  an  equitable  remedy."^ 

§  314.  A  court  of  equity  has  no  general  jurisdiction  over  actions  to  re- 
deem personal  property  held  in  pledge,  without  some  other  circumstances 
rendering  its  interference  necessary.^  The  facts  must  shew  that  the 
complainant  is  entitled  to  an  equitable  remedy  ;  a  discovery,  a  speciHc 
transfer  of  property,  an*inj unction,  or  that  an  account  must  be  taken  .** 
To  sustain  a  bill  for  an  account,  there  must  be  mutual  demands,  or  a 
series  of  transactions  on  one  side  and  of  payments  on  the  other. '^ 

The  objection  that  the  plaintiff  has  a  remedy  at  law,  must  be  set  up 
in  the  answer;  it  comes  too  late  on  the  hearing  of  the  cause.,.  We  ac- 
cordingly find  many  cases  disposed  of  in  a  court  of  equity,  for  which  the 
law  provides  a  sufficient  remedy.'^    And  there  are  many  cases  in  which 

'  Hasbronck  v.  Vandervoort,  4  Sanclf.,  74 ;  Kemp  v.  Westbrook,  I  Ves,  Sen., 
278 ;  9  N.  Y.,  153 ;  Cowles  v.  Whitman,  10  Conn.,  121 ;  29  CaL,  142. 

*  Brown  v.  Runals,  14  Wis.,  693  ;  see  Illinois  v.  Delatield,  8  Paige  Ch.,  527; 
8.  C,  2  Hill,  159,  177. 

3  Benedict  v.  Oilman,  4  Paige  Ch.,  53,  520  ;  5  Id.,  9. 

*  Crary  v.  Smith,  2  N.  Y..  60  ;  4  Sandf.,  74. 

*  Bayaiid  v.  Fellows,  26  Barb.,  431 ;  Patten  v.  Acces.  Transit  Co.,  4  Abbott, 
235 ;  Qninn  v.  Brittain,  3  Edw.  Ch.  R.,  314  ;  Qiiarrell  v.  Bcckford,  13  Ves.,  377. 

«  See  Renbens  v.  Jael,  13  N.  Y.,  488. 

'Ford  V.Ransom,  a3  How.  Pr.,  429 ;  8  Abbott  Pr.  (N.  S.),  410:  here  the 
mortgagee  was  restrained  from  taking  possession  contrary  to  his  stipulation. 
see  Parker  v.  Garrison,  01  111.,  250 ;  Pattison  v.  Gilford,  Law  Ri^p.,  18  Eq.,  259. 

*  Glennier.  Irari.  3  You.  &-  Coll.,  433;  Hirst  v.  Pierce,  4  Price,  33D;  Jones 
V.  Smith,  2  Ves.  J.,  372 ;  Demeubray  v.  Metcalf,  1  Vern.,  098. 

9  Darant  v.  Einstein,  5  Robt.,  423. 

'  ^  Porter  v.  Spencer,  2  John.  Ch.  R.,  109 ;  Moses  v.  Lewis,  12  Price,  502  ;  13 
Ves.,  275. 

11  Troscott  V.  King,  6  N.  Y.,  147,  105 ;  4  Paige,  77. 

**  Hart  V.  Ten  Eyck,  2  John.  Ch.  R.,  100  ;  see  Mahouey  v.  Caperton,  15  Cal^ 
313;  and  Hnnsacker  v.  Sturgis,  29  Cal.,  142,  267;  and  Donohue  v.  Gamble,  3H 
CaL,  340 ;  Bradley  v.  Bosley,  1  Barb.  Ch.,  125. 
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courts  of  law  and  equity  have  a  concurrent  jurisdiction.*     Thns,  the 
signee  of  a  factor  having  a  legal  remedy,  may  file  a  bill  for  a  settlement 
of  accounts  between  him  and  his  principal.^ 

§  315.  A  general  pledge  given  to  a  creditor  to  secure  a  running  ac- 
count, or  all  demands  that  may  become  due  to  him  from  the  debtor,  au- 
thorizes a  suit  in  equity  for  an  account.'  And  where  the  collaterals 
have  been  transferred,  the  purchasers  or  assignees  must  be  made  parties  to 
the  action ;  otherwise  the  court  cannot  make  a  proper  decree  authorizing 
a  redemption.^  In  some  cases,  as  in  a  pledge  of  negotiable  paper  or 
stocks  with  a  power  to  sell,  a  transfer  will  convey  the  title  disencum- 
bered, and  thus  defeat  a  specific  redemption ;  leaving  the  court  to  mako 
a  decree  adjusting  the  equities  between  the  parties,  upon  principles  ap- 
plicable to  the  transaction  and  present  situation  of  the  parties. 

§  316.  When  the  general  owner  sells  the  property  held  in  pledge,  the 
purchaser  necessarily  takes  it  subject  to  the  rights  of  the  bailee ;  that 
is  to  say,  he  acquires  the  title  to  the  property,  including  the  remedies 
given  by  law  for  its  protection.  As  purchaser  he  is  entitled  to  redeem, 
on  the  same  terms  as  the  original  owner :  on  a  tender  of  the  amount 
due,  the  pledgee  must  deliver  up  the  property  to  him ;  a  refusal  to  do  so 
on  demand,  is  a  conversion.^  The  owner's  right  to  sell  the  goods,  pend- 
ing the  pledge,  draws  after  it  these  rules  of  law.* 

If  the  general  owner  become  bankrupt,  his  assignee  succeeds  to  his  title 
and  rights;^  the  bailee  retaining  his  lien  imafifected.  The  same  role 
holds  good,  where  the  bailee  is  summoned  as  a  trustee  of  the  general 
owner,^  or  where  an  attachment  is  procured  against  him }  the  process 
t^kes  effect  subject  to  the  rights  of  the  bailee  ',  it  enables  the  plaintiff 
to  reach  the  interest  of  the  general  owner,  and  nothing  more.*    The  of- 


1  Mayne  v.  Griawold,  3  Sandf.,  483;  Foot  v.  Farrington,  41  K.  Y.,  164. 
<  Wilson  V.  MaUett,  4  Saadf.,  112  ;  7  Ilobt.,  5C4. 

*  Conyngham's  Appeal,  C7  Penn.  St.,  474 ;  Beatty  v.  Sylvester,  d  Nev.,  SS8, 
62  Penn.  St.,  498. 

*  Lewis  v.  Yornnm,  12  Abbott,  305. 

'  Franklin  t.  Neate,13Mee8.,  and  Wels.,  4S1 ;  plaintiffbonght  a  chroDometer 
under  a  pledge  for  £15,  and  tendered  the  amount  dno  and  demanded  the  watch; 
held  ho  conld  recover  in  the  action  of  troYer ;  see  also  Hunt  ▼•  HottoDt  13  Pickt 
216 ;  and  Magee  v.  Toland,  8  Porter,  36. 

*  Hodges  V.  Hard,  47  111.,  363. 

^  Raleigh  ▼.  Atkinson,  6  Mecs.  and  Wels.,  670. 

*  White  M.  Bank  t.  West,  4G  Me.,  IS. 

*  Giles  V.  Nathan,  5  Taunt,  558 ;  Cartis  v.  Norris,  8  Pick.,  280 ;  Bank  of  8. 
C.  ▼.  LeTy,  1  McMallen,  430;  Nolan  v.  Crook,  5  Humph.,  312;  Black  t.  Zaoll% 
3  How.  U.  S.,  483 ;  Cook  v.  Kelly,  9  Bosw.,  358. 
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fioer  cannot,  unless  authorized  by  statute,  seize  and  sell  the  property.' 
A  factor  under  advances,  is  a  pledgee  entitled  to  hold  the  goods ;  so  that 
an  attachment  binds  only  the  surplus.^ 

§  317.  The  pledgee's  right  to  file  a  bill  and  have  a  judicial  sale  of  the 
pledge  is  settled ;  ^  and  it  has  been  enforced  so  as  to  enable  the  creditor 
to  regain  the  possession  of  the  pledge,  obtained  from  him  through  a 
fraudulent  device,  and  thus  to  secure  a  sale  and  the  benefit  of'liis  Hen/ 
Here  the  pledgee  has  a  right  to  bring  an  action  of  trover  for  the  prop- 
erty ;  a  remedy  which  is  less  efficient  under  many  circumstances/ 
At  law  the  pledgee  can  only  recover  his  lien  by  a  recovery  of  the  speci- 
fic property ;  because  we  have  no  form  of  action  at  law,  under  which  a 
lienholder  can  regain  his  lien,  as  a  thing  distinct  from  the  property. 
Based  on  a  right  to  detam  the  property,  the  lien  is  not  necessarily  de- 
feated by  a  loss  of  possession,  where  the  creditor  does  not  voluntarily 
part  with  the  goods,  or  intentionally  surrender  his  lien.* 

§  318.  The  remedy  depends  upon  the  circumstances  and  the  nature 
of  the  transaction.  A  renewal  or  change  in  the  form  of  the  debt  se- 
cured, does  not  affect  the  pledge.  The  recovery  of  a  judgment  for  the 
amount  of  the  debt,  does  not  release  the  pledge ;  nor  does  the  taking  of 
a  higher  security  therefor.^  Indeed,  it  is  quite  common  to  give  a  judg- 
ment or  a  bond  and  mortgage  to  secure  either  an  existing  debt,  or  future 
advances ;  and  the  collateral  stands  good  until  the  debt  or  the  advances 
are  paid."  The  purpose  for  which  the  security  is  given  may  be  shown 
by  parol  testimony ;  and  necessarily  the  action  taken  or  payments  made 


*  Brownell  v.  Carnley.  3  Duer,  9. 

*  PatieTBon,  v.  Parry,  5  Bosw.,  518. 

'  Demaudray  v.  Metcalf,  Preo.  in  Chan.,  419;  Kemp  v.  Westbrook,  1  Yes. 
Sen.,  278;  Tucker  v.  Wilson,  1  P.  Wms.  R.,  261 ;  2  Kent's  Comm.,  582;  ante 
§297. 

*  Coleman  v.  Sht^lton,  2  McCord's  Ch.,  128.  In  this  case  a  slave  was  deliver- 
ed in  pledge  to  work  out  a  debt;  and  the  pledgor  enticed  away  the  slave.  See 
Donohoo'  v.  Gamble,  snpra. 

«  Button  V.  Arnett^  51  111.,  198.    Ante,  $  269. 

*  Allen  V.  Spencer,  1  Edm.  R.,  117;  McCaffery  v.  Wooden,  62  Barb.,  316;  5 
Denio,  269 ;  1  Sandf..  248.  It  can  only  be  created  by  a  delivery  of  the  possession : 
Hnller  v.  Pondir,  6  Lansing,  472. 

*  Dunham  v.  Dey,  15  John.  R.,  555;  Bank  of  Utica  v.  Finch,  3  Barb.  Cb., 
293  ;  Cnrtis  v.  Leavitt,  15  N.  Y.,  14, 162 ;  Day  v.  Leal,  14  John.,  404 ;  Brinker- 
hoif  v.  Lansing,  4  Jobn.  Ch.,  65. 

*  Tmscott  V.  King,  C  N.  Y.,  147 ;  ilead  v.  York,  6  N.  Y.,  449.  When  a  credi- 
tor holds  a  note  and  a  bond  and  mortgage  for  the  same  debt  made  by  the  same 
parties,  his  remedy  is  upon  the  higher  security.  Miller  v.  Watson,  5  Cowen^ 
195 ;  Tylee  y.  Yates,  3  Barb.,  222 ;  Lane  y.  Shears,  1  Wend.,  433. 
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under  the  arrangement.^  Thus  th^  collateral  is  nuide  to  accomplish  the 
intent  of  the  parties,  with  but  little  embarrassment  arising  from  artificial 
rules. 

A  second  security  of  the  same  degree,  given  for  the  same  debt,  does 
not  release  the  first  ;^  as  where  a  second  bond  or  second  mortgage  is 
given  for  the  same  debt.  A  security  of  a  higher  nature  like  a  bond, 
extinguishes  one  of  a  lower  nature  like  a  note }  when  both  are  given  for 
the  same  debt.^  A  judgment  recovered  upon  a  judgment,  does  not  ex- 
tinguish it ;  both  being  of  the  same  grade.^  But  these  rules  relating  to 
the  doctrine  of  merger,  do  not  apply  where  the  higher  security  is  taken 
as  additional  or  collateral  security  for  the  payment  of  the  debt.*  The 
rule  that  a  security  of  a  higher  nature  extinguishes  inferior  securities, 
only  applies  to  the  state  or  condition  of  the  debt  itself,  and  means  no 
more  than  this :  that  when  an  account  is  settled  by  a  note,  or  a  note 
changed  to  a  bond,  or  a  judgment  taken  upon  either,  the  debt,  as  to  its 
original  or  inferior  condition,  is  extinguished  or  swallowed  up  in  the 
higher  security;  and  that  all  the  memorandums  or  securities  by 
which  such  inferior  condition  was  evidenced  lose  their  validity.  It  has 
never  been  applied  to  the  extmguishment  of  distinct  collateral  securities, 
whether  superior  or  inferior  in  degree.  These  are  to  be  cancelled  by 
satisfaction  of  the  debt,  or  voluntary  surrender  alone.* 

§  310.  The  creditor's  failure  to  appropriate  the  collateral  to  the  satis- 
faction of  the  debt,  or  to  preserve  its  validity  and  value,  does  not  ope- 
rate upon  the  debt  itself.^  The  neglect  may  be  available  as  a  defence 
to  an  action  on  the  debt,  or  made  the  basis  of  an  action  to  recover  the 
damages  sustained  by  a  breach  of  the  contract  of  pledge,  or  by  the 
breach  of  another  contract  under  it  made  with  a  third  party.  To  illus- 
trate :  a  debtor  delivers  to  his  creditor  an  indorsed  note  made  by  a  third 
party  as  a  collateral  security  for  the  payment  of  the  debt,  the  creditor 
deposits  it  with  his  bank  for  collection,  and  the  bank  neglects  to  charge 
the  indorsers  thereon ;  here  the  creditor  as  pledgee  of  the  note  has  a 


^  McKinster  V.  Baboock,  26  N.  Y.,  378;  6  Daer,  208. 
•  Gregory  v.  Thomas,  20  Wend.,  17. 

5  Miller  v.  Watson,  5  Coweu,  195 ;  Tylee  v.  Yates,  3  Barb.,  222. 

^  Andrews  y.  Smith,  9  Wend.,  53,  54  ;  see  Millard  v.  Whittaker,  5  Hill,  408; 
Jackson  y.  Shaffer,  11  John.  R.,  513,  516. 

'^  Day  V.  Leal,  14  John.,  404 ;  Youngs  v.  Stahelin,  34  N.  Y.,  258;  Bank  of 
Chenango  v.  Hyde,  4  Cowen,  567,  575;  Taggard  v.  Curtenins  &  Jones,  15  Wend^ 
155, 157 ;  Kelsey  y.  Western,  2  N.  Y.,  500,  510 ;  Barts  y.  Peters,  9  Wheat.,  556; 
Hill  V.  Beebe,  13  N.  Y.,  556. 

6  Butler  V.  Miller,  1  Denio,  407 ;  S.  C,  5  Denio,  159;  S.  C,  1 N.  Y^  49a 
'  Taggard  y.  Gurtenius  &  Jones,  snpra. 
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cause  of  action  against  the  hank^  and  bis  recovery  against  the  bank  is 
to  bo  applied  npon  the  debt  secured.  Bat  if  the  debtor,  before  suit 
against  the  bank;  conies  forward  and  pays  his  debt  and  takes  up  the 
collateral  note,  he  is  entitled  to  recover  his  damages  against  the  bank> 

The  creditor  holds  all  collaterals  as  a  trustee,  to  be  collected  for  the 
benefit  of  the  debtor  j  and  whenever  he  transfers  them  absolutely,  with- 
out authority,  he  takes  them  at  their  face,  in  satisfaction  to  that  extent 
of  the  principal  debt.^  The  debtor  can  ask  nothing  more,  and  he  is  not 
obliged  io  accept  anything  less.^ 

§  320.  When  a  creditor  receives  a  collateral  note  for  collection,  the 
proceeds  to  be  applied  upon  his  demand,  he  assumes  the  duty  of  a  col- 
lecting agent ;  and  is  liable  for  any  failure  in  diligence,  upon  the  same 
principle  as  if  the  two  contracts  were  entirely  separate.*  He  is  bound 
like  an  attorney  to  use  reasonable  diligence  by  suit,  to  collect  on  the 
note  'j  he  is  bound  by  the  terms  of  his  contract,  or  by  the  necessary  legal 
effect  of  those  terms.*  A  suit  must  be  brought  and  prosecuted  with  dil- 
igence ;  as  it  must  to  charge  a  guarantor  of  the  collection.®  It  is  not 
enough  to  place  the  demand  in  the  hands  of  an  attorney ;  diligence 
must  bo  used  in  the  effort  to  collect,  according  with  the  contract,''^  and 
fulfilling  the  duty  assumed.^ 

§  321.  We  have  seen  that  a  creditor  is  entitled  to  retain  a  pledge, 
after  his  demand  has  been  barred  by  the  statute  of  limitations  -,  ^  on  the 
same  ground  that  a  mortgagee  in  possession  cannot  be  dispossessed, 
-without  satisfying  the  debt  due  to  him.^®  In  its  early  form,  the  statute 
did  not  in  terms  apply  to  suits  in  equity ;  and  the  practice  in  courts  of 
equity  was  to  apply  the  principle  of  the  statute  so  as  to  defeat  stale  and 
deserted  claims  j "  in  a  court  of  equity  the  statute  was  adopted  as  a 
rule  of  reason.^    In  its  recent  form  the  statute  applies  to  suits  for  relief 

'  McKinster  V.  Bank  of  Utica,  9  Wend.,  46,  48;  S.  C,  11  Wend,,  473  j  Whit- 
ney V.  M.  Un.  Ex.  Co.,  104  Ma8s.,  152. 

«  Hawks  V.  Hinchcliffe,  17  Barb.,  492,  502. 

'  Townsend  v.  Borgy,  57  N.  Y.,  (565. 

*  Backingbam  y.  Payne,  3-S  Barb.,  81. 

«  Morris  v.  Wadsworth,  11  Wend.,  104;  &  C,  17  Wend.,  112;  Hoard  v.  Gar- 
ner, 10  N.  Y.,  261. 

«  Craig  V.  Parkis,  40  N.  Y.,  181. 

'  Hoanl  V.  Gamer,  supra ;  Eddy  v.  Stanton,  21  Wend.,  255, 

«  Miller  v.  Proctor,  20  Obio  St.,  442. 

«  Jones  V.  Mercbants'  Baukof  Albany,  6  Robt.,  162;  see  dissenting  opinion, 
4  Robt.,  221 ;  14  N.  Y.,  16. 

>«  Pbyfe  V.  Riley,  15  Wend.,  248  ;  21  N.  Y.,  581 ;  3  Barb.,  305. 

»*  Huntington  V.  Matber,  2  Barb.,  538 ;  Ray  v.  Bogart,  2  John.  Cas.,  432;  3 
John.  Ch.,  571),  586. 

1*  Troup  V.  Smith,  20  John.  R.,  33,  47. 
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in  equity,  as  well  as  to  suits  at  law;*  and  it  is  interpreted  as  a  statute 
of  repose.  An  action  to  redeem  against  a  mortgagee  in  possession,  is  a 
suit  in  equity,  and  it  is  to  be  brought  within  the  time  limited  for  such  ac- 
tions after  the  defendant  enters  into  possession — claiming  the  title.* 
But  the  statute  does  riot  commence  running  where  the  mortgagee  enters 
and  continues  in  possession  avowedly  as  mortgagee,  for  the  reason  that  itis 
a  continuing  right  of  the  owner  to  discharge  the  mortgage  and  thus  rcgai& 
the  possession  of  the  land.  Does  not  the  same  rule,  based  on  the  same 
reason,  apply  in  favor  of  the  pledgor  so  long  as  the  pledgee  retains  the 
pledge  and  does  nothing  inconsistent  with  the  contract  t  The  pledgee 
here  cannot  gain  the  shadow  of  a  right  by  prescription,  because  there  is 
here  no  foundation  on  which  to  base  the  right ;  and  the  statute  does  not 
commence  to  run  until  a  present  right  of  action  to  redeem  accrues.^ 
Can  it  be  held  that  the  action  to  redeem  accrues  before  the  bailor  de- 
mands a  return  of  the  property  and  tenders  a  satisfaction  of  the  dcbtt 
It  seems  not;  the  action  of  trover  may  be  maintained  within  six 
years  after  a  refusal  to  restore  on  demand.^ 

§  322.  After  a  long  lapse  of  time  it  often  becomes  inequitable  to  al- 
low the  debtor  to  redeem  j  it  is  so  where  the  pledge  does  not  exceed  in 
value  the  debt  when  it  becomes  due,  and  both  parties  tacitly  assiune 
for  many  years  that  the  pledge  shall  be  taken  in  payment  of  the  debt' 


»  Foot  V.  Parrington,  41 N.  Y.,  164. 

«  Miner  v.  Beekman,  50  N.  Y.,  337 ;  Knowlton  v.  Walker,  13  Wis.,  264 ;  14 
Id.,  286. 

'  JoDes  T.  Thurmond's  heirs,  5  Texas,  318,  321 ;  holds  that  the  statute  does 
not  commence  to  run  until  the  pledgee  does  some  act  which  bIiowb  a  determiDa- 
tion  to  dissolve  the  relation  of  pledgor  and  pledgee. 

*  Roberta  V.  BerdeU,  61  Barb.,  37;  S  C,  52  N.  Y.,  644  j  Purdy  v.  Sistare,  2 
Han.,  123. 

'  Waterman  V.  Brown,  31  Peon.  St.,  161.  An  action  to  redeem  connot  besos- 
tained  after  the  lapse  of  many  years.  In  this  case  a  loan  of  $6,932  was  made 
on  a  pledge  of  bank  stock  as  a  collateral  security,  the  stock  being  transferred 
to  the  lender,  with  authority  to  sell  it  and  pay  Ibe  note.  For  eleven  years 
after  the  note  fell  duo  nothing  was  done  by  the  debtor.  The  notes  outlawed 
in  six  years,  and  the  stock  was  than  actually  worth  less  than  the  amount  due 
on  the  notes.  Five  years  afterward,  the  stocks  having  risen  in  value,  a  salt 
was  brought  by  the  debtor  to  redeem ;  and  the  court  refused  a  dccrvo  in  his 
favor  and  intimated  an  opinion  that  his  salt  was  barred  by  a  delay  of  six  years 
after  the  debt  fell  due:  Houry  v.  Tuppor,  3  Williams,  29  Vt.,  358.  A  court  of 
equity  may  grant  relief  from  a  forfeiture ;  for  example,  from  the  forfeiture  of 
an  estate  conditioned  for  the  maintenance  and  support  of  the  grantee,  where 
the  forfeiture  was  accidental  and  unintentional,  and  not  attended  with  irrepara- 
ble injury.  But  it  rests  in  thesound  discretion  of  the  court  when  relief  shall  bs 
granted  in  this  class  of  cases. 
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name  works  changes  in  the  relations  of  the  parties ;  and  the  law  recog- 
nizes this  fact  of  universal  experience,  in  adjusting  the  rights  of  prop- 
erty. It  limits  the  period  of  litigation.  It  prescribes  the  time  within 
which  all  demands,  including  those  which  are  most  just  and  equitable, 
must  bo  prosecuted.^  It  leaves  but  one  question  open  for  investigation : 
when  did  the  cause  of  action  accrue  t  That  being  ascertained,  the  ac- 
tion must  be  brought  within  the  years  given  for  that  purpose.'  In  anal- 
ogy with  other  similar  trusts,  the  statute  does  not  begin  to  run,  as  a 
general  rule,  until  there  has  been  an  open  denial  or  repudiation  of  the 
trust,  or  some  notice  of  an  adverse  claim.' 

§  323.  A  debt  is  not  protected  from  the  statute  of  limitations  be- 
cause accompanied  by  a  pledge  as  collateral  security ;  it  is  not  on  that 
account  the  less  subject  to  the  mischief  against  which  the  statute  was 
intended  to  guard.*  If  the  debt  bo  contracted  and  the  pledge  given  for 
its  payment  at  the  same  time,  and  the  debt  be  suffered  to  pass  under  the 
bar  of  the  statute,  the  creditor  ought  not  to  be  deprived  of  the  security. 
Though  unable  to  collect  his  debt  by  suit,  it  does  not  seem  to  be  just  or 
reasonable  to  deprive  him  of  the  pledge  received  on  the  debt,  with  an 
implied  power  to  sell  it  and  apply  the  proceeds  j  *  more  especially,  since 
the  statute  operates  upon  the  remedy  and  not  upon  the  debt  itself.^ 

§  324.  A  payment  made  upon  a  debt,  renews  it.  It  is  an  acknowl- 
edgment by  the  debtor  of  his  liability  to  pay  the  whole  demand ,-  and 
from  this  acknowledgment  the  law  implies  a  new  promise  by  the  debtor 
to  pay  the  residue.  The  law  does  not  imply  such  a  promise  from  a  part 
payment  by  the  debtor's  assignee ;  or  from  a  payment  made  to  the  cred- 
itor on  a  collateral  security  held  by  him  to  secure  the  payment  of  the 
original  debt.'' 

1  Raudle  y.  Allison,  34  N.  Y.,  180. 

*  Boberts  v.  Sykes,  30  Barb.,  173 ;  an  action  to  redeem  stocks  pledged  by  a 
transfer,  on  a  loan  of  money,  must  be  brought  within  ten  years  after  the  money 
^becomes  due.  Suthebland,  Justice.  See  Calkins  v.  Calkins,  3  Barb.,  305 ;  S. 
C,  20  N.  Y.,  147. 

«  Purdy  V.  Sistare,  2  Hun.,  9  Sup.  Ct.  Eep.  (N.  Y.),  126 ;  Angell  on  Lim., 
H  173,  178,  179,  180.    Ante  J$  251-253. 

*  Slaymaker  v.  Wilson,  1  Penn.  B.,  216,  per  Chief  Justice  Gibson  ;  and  see 
Clark  V.  Bull,  2  Root  R.,  329. 

«  Wash  V.  Whitcomb,  2  Esp.  E.,  665 ;  Bromley  v.  Holland,  7  Ves.,  28;  IJunt 
V.  Bousmanier,  8  Wheat.  R.,  174. 

*  The  authority  to  sell  the  pledge  is  not  affected  by  the  statute ;  see  Pratt 
▼.  Huggins,  29  Barb.,  277 ;  Thayer  v.  Mann,  19  Pick.,  535 ;  Bash  t.  Cooper,  4 
Cnsh.,  599 ;  Baldwin  v.  Norton,  2  Conn.,  163;  14  Peters,  19 ;  "14  N.  Y.,  16;  see 
Bnssell  v.  La  Roque,  13  AU.  R.,  149. 

»  Picket  V.  Leonard,  34  N.  Y.,  175 ;  Harper  v.  Fairley,  53  K.  Y.,  442;  54  K. 

y.,  114, 
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When  a  pledgee,  with  a  view  to  foreclose  the  pledgor's  interest  iq  the 
pledge,  proceeds  to  sell  the  same  and  becomes  himself  the  purchaser,  the 
transaction  works  no  change  in  the  rights  of  the  parties.  And  so  where 
a  debtor,  being  pressed  to  pay  his  debt,  assigns  to  his  creditor  a  bond 
and  mortgage  made  by  a  third  party  as  a  collateral  security  j  and  the 
creditor  afterward  forecloses  the  mortgage  without  making  the  debtor  a 
party  to  the  suit  or  proceeding,  and  himself  buys  in  the  property ;  the 
transaction  does  not  cut  off  the  debtor's  right  to  redeem.  The  assign- 
ment of  a  subsisting  mortgage  as  a  collateral  to  secure  a  debt,  operates 
like  a  mortgage  or  a  pledge  j  ^  and  the  debtor  cannot  be  deprived  of 
his  interest  in  the  property  covered  by  the  mortgage,  or  in  the  pro- 
ceeds of  it,  without  his  consent  ;^  or  without  being  heard  in  the  action  j' 
the  purpose  of  the  assignment  must  be  carried  into  effect,  and  the  avails 
of  the  security  must  be  duly  accounted  for.* 

1  Slee  V.  Manhattan  Co.,  1  Paige  Ch.,  48,  80 ;  Cair  v.  Carr,  52  N.  Y.,  2SL 
*  Hoyt  V.  Martense,  16  N.  Y.,  231;  ante  $  292. 
»  Bloomer  v.  Sturges,  58  N.  Y.,  168. 
«  Stoddard  v.  Whiting,  46  N.  Y.,  G27. 
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OHAPTBE  VI. 

BAILMENTS    FOB   HIBE. 

§  325.  Bailments  for  hire  embrace  a  great  variety  of  contracts  con-' 
nected  with  and  growing  out  of  the  delivery  of  personal  property,  on  an 
agreement  mutuaUy  beneficial  to  the  contracting  parties.  Letting  for 
hire,  or  as  the  phrase  is  commonly  used,  letting  to  hire,  is  a  bailment 
where  compensation  is  given  for  the  use  of  a  thing,  or  for  labor  and  ser- 
vices  about  it  or  upon  it.  The  contract  embraces  the  hire  of  storage, 
the  hire  of  things,  the  hire  of  labor  and  services,  and  the  hire  of  carriage 
or  transportation.^  Warehousemen  receive  goods  on  deposit  for  a  com- 
pensation paid  for  their  custody  or  storage.  One  who  hires  a  thing  for 
use,  acquires  a  right  to  the  possession  and  use  for  the  term  agreed  upon  ^ 
and  the  letter  to  hire,  gains  an  absolute  property  in  the  hire  or  compen- 
sation. Where  cloth  is  delivered  to  a  tailor  to  be  made  up  into  a  suit  of 
clothes,  or  a  gem  to  a  jeweler  to  be  set  or  engraved,  or  timber  to  a  me- 
chanic t^  be  converted  into  some  useful  implement  j  the  tailor,  jeweler 
and  mechanic  are  bailees  for  labor  and  services,  to  be  bestowed  on  the 
things  entrusted  to  them,  for  a  compensation.^  The  hire  of  carriage  is  a 
contract  under  which  the  carrier,  by  land  or  water,  engages  for  the 
transportation  and  delivery  of  goods  and  merchandise — a  bailment  of 
great  importance  and  daily  use,  and  therefore  to  be  treated  by  itself. 

§  326.  Our  law  of  bailment  has,  to  a  considerable  degree,  grown  out 
of  the  civil  code }  and  many  of  the  principles  now  established  in  the 
common  law  have  their  root  and  foundation  in  the  laws  of  Bome  3  but 
with  us,  as  in  earlier  times,  the  vital  element  of  every  law  is  that  natu- 
ral equity  which  inspires  and  gives  to  it  an  authority  over  the  human 
mind.  We  do  not  accept  it  as  rendering  a  compliment  to  an  early 
age  or  to  the  masterly  genius  of  a  great  people  j  it  is  its  own  authority, 
witnessed  by  the  consent  of  people  widely  separated  from  each  other  iu 
lineage  and  language,  but  loyal  to  the  same  unchanging  law  of  justice. 

1  2  Kent's  Comm.,  586 ;  Cowen'a  Trea.,  66 ;  Jones  on  Bailm.,  85,  86^  90, 97. 
'  Fierce  v.  Schenck,  3  Hill,  29 ;  9  Wend.,  327 ;  2  I>enio,  628. 
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Without  being  of  any  practical  importance,  it  is  gratifying  to  be  able 
to  trace  a  principle  of  law  to  its  source  ]  to  find,  for  example,  that  the 
rale  which  requires  of  one  who  hires  a  chattel  for  use,  the  same  degree 
of  diligence  that  all  prudent  men,  that  is,  the  generality  of  mankind, 
use  in  keeping  their  own  goods,  is  older  than  any  existing  legislative 
power.  For  some  reason,  we  place  entire  confidence  in  a  law  that  has 
the  sanction  of  the  concurrent  wisdom  of  nations  in  all  ages,*  and  which, 
like  a  proverb  freighted  with  a  rich  and  just  thought,  passes  from  mind 
to  mind  with  an  inherent  vitality  that  makes  it  a  part  of  the  currency 
of  the  world.  We  perceive  in  it  a  universal  law ;  that  kind  of  univer- 
sality which  is  implied  in  the  pregnant  maxim,  that  the  voice  of  the 
people  is  the  voice  of  God. 

§  327.  Where  one  person  deposits  or  leaves  his  goods  with  another, 
and  pays  a  consideration  for  the  custody  of  them,  the  contract  is  mata- 
ally  beneficial  to  the  parties,  and  the  bailee  must  keep  the  goods  with 
ordinary  care.  He  is  required  to  exercise  a  degree  of  diligence  greater 
than  that  which  is  demanded  of  the  depositary  without  reward ,-  and  he 
is  excused  for  a  degree  less  than  that  which  is  exacted  of  the  borrower. 
The  fact  that  he  receives  the  good^  within  the  line  of  his  business  for 
hire,  binds  him  to  a  diligence  increased  beyond  that  of  a  mere  deposit- 
ary ;  and  the  fact  that  he  renders  a  service  to  the  owner  of  the  goods, 
in  keeping  and  guarding  them,  brings  him  under  a  less  stringent  obliga- 
tion than  that  which  rests  upon  one  who  borrows  the  use  of  a  chattel, 
without  rendering  any  sort  of  recompense  for  it.* 

When  it  is  said  that  the  bailee  for  hire  is  responsible  for  the  exercise 
of  ordinary  diligence,  the  meaning  is,  that  he  is  bound  to  take  that  care 
of  the  goods  entrusted  to  him,  which  every  person  of  common  prudence, 
and  capable  of  governing  a  family,  takes  of  his  own  concerns :  in  olher 
words,  he  is  bound  for  that  measm-e  of  diligence  which  prudent  men  of 
business  commonly  take  of  their  own  affairs.^  The  rule  has  reference  to 
the  accustomed  diligence  of  business  men ;  and  the  word  ordinary  is 
used  to  denote  that  which  is  customary  among  prudent  men  engaged  in 
the  business.  The  rule  therefore  prescribes  the  diligence  of  experts,  as 
the  standard  of  attention  and  watchfulness  ^  using  the  term  experts  as 

1  Spooner  v.  MattooD,  40  yt.»  300 ;  Smith  v.  First  National  Bank,  99  Mao, 
500 ;  Lancaster  Bank  v.  Smith,  62  Penn.  St.,  47 ;  Schmidt  v.  Blood,  9  Wend.,  26a 

'  Doerman  v.  Jenkins,  2  Adolph.  S&  Ellis,  256 ;  New  York  Central  B.  v. 
liockwood,  17  Wallace,  357;  Goodalo  v.  Worcester  Ag.  Soo.,  102  Mass.,  401; 
Gray  v.  Harris,  107  Mass.,  492.  There  are  many  shades  of  care,  from  the  merest 
glance  of  attention,  to  the  most  yigUant  anxiety  and  solicitude  ;  and  the  IflV 
endeavors  to  fix  a  role,  between  the  two  extremes,  jnst  in  itb  application,  and 
graduated  so  as  to  meet  the  needs  and  ciroomBtances  of  boameas. 
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descriptiYe  of  persons  having  actual  kno\7ledge  of  the  husmess,  derived 
from  experience.* 

The  application  of  the  common  law  rule,  requiring  ordinary  care  and 
diligence;  depends  so  much  upon  circumstances  that  nearly  every  case 
gives  occasion  for  some  new  illustration  of  the  rule.  In  its  affirmative 
fonn,  the  rule  keeps  its  place  with  the  strength  of  the  reason  on  which 
it  rests  -,  while  in  its  negative  form,  involving  the  comprehensive  subject 
of  negligence,  it  is  daily  receiving  specific  applications  and  branching 
out  into  a  multitude  of  rules,  defining  what  shall  be  considered  neglect 
or  omission  of  duty  under  given  circumstances.^ 

§328.  Hire  op  Custody. 

A  delivery  of  property  to  be  stored  or  kept  for  hire,  creates  a  contract 
of  bailment  and  obliges  the  bailee  to  the  use  of  ordinary  care ;  or  that 
degree  of  care. called  for  by  the  circumstances.  The  contract  is  to  be 
fulfilled  according  to  its  terms  j'  and  the  custody  of  the  property  must 
be  transferred  to  the  bailee  in  order  to  charge  him  with  its  safe  keeping. 
A  party  receiviDg  horses  to  be  fed  and  taken  care  of,  as  in  a  livery- 
stable,  must  observe  his  instructions  and  take  reasonable  care  of  them ; 
and  in  the  performance  of  his  engagemeut,  he  is  liable  for  the  acts  and 
omissions  of  his  agents  and  servants.  He  is  not  liable  for  the  omissions 
or  negligence  of  a  servant,  sent  by  the  owner  to  feed  and  take  care  of 
them.'  His  duties  are  such  as  grow  out  of  the  special  contract ;'  and 
he  is  liable  as  a  bailee  for  horses  received  to  stable  and  feed  in  that  capa- 
city*-~liable  to  the  owner  on  whose  account  be  received  the  property.^ 


*  In  certain  lines  of  bnsineas  the  use  of  this  term  becomes  natural,  and  will 
be  fonnd  convenient ;  in  others  it  fallH  to  serve  any  important  jinrpose.  As 
generally  osed  in  the  profession,  the  term  expert  means  a  witness  qualified  by 
his  vocation  or  special  education  in  some  business  or  science,  to  give  an  opinion ; 
and  the  sense  of  the  term  may  be  limited,  so  as  to  describe  a  person  with  refer- 
ence to  his  experience  or  special  knowledge.  De  Witt  v.  Barly,  17  N.  Y.,  340; 
Clark  V.  Baird,  9  N.  Y.,  183;  Robertson  v.  Knapp,  35  N.  V.,  91 ;  see  Wharton  ou 
Negligence,  Chap.  2,  and  $  500. 

'  The  recent  works  on  the  subject  of  negligence,  in  England  and  in  this 
country,  indicate  the  growing  importance  of  the  theme,  and  the  steady  espan* 
aion  of  the  law  in  this  direction.  Would  it  not  be  a  better  plan  to  discuss  the 
law  on  the  theory  of  affirmative  obligation  T 

>  Collins  V.  Bennett,  46  N.  Y.,  490. 

*  fttone  V.  The  Western  Tr.  Co.,  38  N.  Y.,  240 ;  Beiry  v.  Morix,  16  La.  Ann^ 
248. 

'  Williams  v.  Jonefl,  3  Hurl.  A  Colt.,  256,  602. 

*  Swann  v.  Brown,  6  Jones  (N.  C.)  L.,  150. 

*  Randall  v.  Doane,  9  Gray  (Mass.))  408.  The  owner  for  vhoae  acoonnt  the 
hone  was  received,  is  liable  for  the  keep. 
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§  329.  One  who  takes  horses  or  cattle  to  pasture  for  a  coinpensation, 
holds  them  as  a  bailee,  in  very  nearly  the  same  capacity  as  the  keeper 
of  a  livery-stable  the  horses  left  with  him  to  be  kept  for  hire.  He  is  a 
bailee,  bound  for  the  exercise  of  ordinary  care  under  the  circumstances.* 
He  holds  under  an  implied  contract  to  return  the  cattle  to  the  owner 
on  demand ;  and  where  he  fails  to  return  them,  the  burden  of  proof  is 
on  him  to  excuse  his  failure ;  and  this  he  may  do  by  shewing  that  he 
has  used  the  diligence  required  by  his  contract.'^  As  bailee  he  has  a 
special  or  qualified  property  in  the  chattels,  together  with  the  possession; 
he  is  responsible  for  them ;  he  may  therefore  vindicate  his  possessory 
interest  by  an  action  against  any  stranger  or  third  person,  and  he  may 
recover  in  his  action  the  full  value  of  the  property.^  The  owner  may 
also  bring  an  action  for  the  recovery  of  the  property,  but  not  both  of 
them  -J  *  in  order  to  recover,  the  plaintiiBf  must  show  a  present  right  of 
possession  in  the  chattels.^ 

§  330.  Receiving  property  to  keep  for  hire,  the  bailee  impliedly  en- 
gages to  preserve  it  with  due  care  and  reasonable  skill ;  and  this  en- 
gagement obliges  him,  in  an  unforeseen  emergency,  to  act  with  discre- 
tion and  good  sense  in  his  treatment  of  the  property.  If  the  cattle  or 
horses  fall  sick,  it  will  become  his  duty  to  employ  the  usual  means  for 
their  safety ;  by  calling  in  a  farrier.*  And  as  the  original  contract  did 
not  provide  for  this  unexpected  expense,  the  owner  is  liable  for  it.^ 


»  Umlauf  V.  Baaaett,  38  Bl.,  9G;  Hally  v.  Markel,  44  111.,  225;  McCarthy  t. 
Wolfe,  40  Mo.,  520 ;  Eastman  v.  Patteraon,  33  Vt.,  146 ;  Smitli  v.  Cook,  L.  B.  Q. 
B.  D.,  79,  where  a  horse  was  gored  by  a  bull. 

«  Goodfellow  V.  Meegan,  32  Mo.,  280 ;  see  Rey  v.  Tonney,  24  Mo.,  600. 

'  Eissam  r.  Roberts,  6  Bosw.,  154;  Alt  v.  Weidenberg,  6  Bosw.,  176;  Hen- 
dricks Y.  Decker,  35  Barb.,  298 ;  Dancau  v.  Spear,  11  Wend.,  54 ;  56  Barb.,  661, 
Hoot  Y.  Wilson,  1  Bam.  &>  Aid.,  59 ;  6  East,  519. 

*'  Green  y.  Clarke,  12  N.  Y.,  343 ;  see  Spear  y.  Blackman,  9  Wend.,  167. 

»  BushY.  Lyon,  9  Cowen,  52;  25  N.  Y.,  348, 

*  Dean  y.  Keete,  3  Campb.  R.,  4 ;  Redding  y.  Hall,  1  Bibb  R.»  536 ;  3  Barb., 
380 ;  13  Gray,  274  ;  3  Campb.,  4 

7  See  the  following  Opinion  : 

SUPREME  COURT. 

Phiup  Harter  0.  Joshua  I.  Blanchard. 

Fourth   Department.  Present,  Mullen,  P.  J.,  Talcott,  and  E.  D.  SMrm, 

Justices. 
By  the  Cottri.— E.  Darwin  Smith,  J. 

This  action  is  brought  to  recover  for  the  keeping  and  care  bestowed  by  the 
plaintiff  upon  the  defendant's  horse.  From  the  n^port  of  the  referee  and  the 
eYidence  advanced  before  him,  it  appears  that  the  defendant,  being  a  resident 
of  Saratoga  and  the  owner  of  said  horse,  in  the  fall  of  1870  entrusted  the  same  to 
one  William  P.  Tanner,  residing  at  Frankfort,  in  Herkimer  County,  to  be  kepfc 
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^331.  The  baQee  receiving  cattle  or  horses  to  stable  or  pasture  for 
hire,  does  not  under  the  common  law  acquire  any  Hen  upon  them  for 

ftt  postnre  without  any  charge  to  be  made  therefor.  That  said  Tanner  kept  said 
hone  on  his  farm,  and  occasionally  rode  him,  and  took  him  to  exhibit  him  at 
the  Herkimer  County  Agricoltnral  Fair,  in  November  of  that  year,  on  which 
occasion  he  took  him  to  the  village  of  Herkimer  and  placed  him  in  the  hotel 
bam  of  one  Tower,  where  he  remained  dnrlng  the  day  and  was  left  in  the 
evening,  tied  with  a  halter,  in  a  stall  in  said  bam. 

That  on  the  next  morning  the  said  horse  was  found  in  the  stall  where  he  had 
been  left  the  previous  evening  with  one  of  his  fore  legs  broken.  Tbat  there- 
upon the  plaintiff  was  sent  for  by  said  Tanner  and  emxdoycd  by  him  to  take  care 
of  said  horse  and  attempt  to  cure  him ;  and  it  was  arranged  between  the  plaintiff 
and  said  Tanner,  that  the  said  horse  should  be  removed  to  the  ]>laintiff 's  bam, 
and  that  he  should  take  charge  of  him  at  that  place,  and  he  did  so.  This  action 
-was  brought  for  such  service  by  plaintiff,  which  the  refereee  finds  was  reasona- 
bly worth  (1  per  week ;  for  which  sura,  with  some  deductions  for  the  use  of  said 
horae  by  the  plaintiff,  judgment  was  directed  by  said  referee. 

From  these  facts  it  appears  that  the  said  Tanner  was  the  naked  bailee  of  said 
horse,  without  reward  or  consideration.  As  said  bailee  he  was  bound  to  exer. 
cise  ordinary  care,  and  was  responsible  only  for  gross  negligence.  (Story  on 
fiailments,  $  $  61,  62,  65,  and  66.)  When  the  horse  broke  his  leg,  the  owner, 
the  defendant,  being  at  a  distance,  the  said  Tanner  was  doubtless  bound,  in  the 
exercise  of  ordinary  care,  to  provide  for  his  keeping,  care  and  cure,  as  ho  would 
if  the  horse  had  been  his  own,  and  would  have  been  guilty  of  gross  neglect  if  he 
bad  omitted  to  make  such  provision. 

His  contract  with  the  plaintiff  was  a  proper  and  reasonable  one  under  the 
circumstances.    This  is  not  qnestioncd. 

The  plaintiff,  as  I  gather  from  the  evidence,  was  a  farrier,  and  was  a  fit  and 
proper  person  and  had  proper  accommodation  for  the  charge  of  said  horse.  As 
a  bailee  in  possession  of  said  horse,  the  said  Tanner  had  an  implied  authority  to 
contract  in  behalf  of  the  defendant  for  sucll  care  and  keeping  of  said  horse.  He 
could  no  longer  be  pastured,  and  an  exigency  had  arisen  to  preserve  his  life 
and  restore  if  possible  his  broken  leg,  which  made  necessary  such  an  arrange- 
xnent  as  the  said  Tanner  made  with  plaintiff,  and  I  have  no  doubt  ho  had  full 
authority  to  bind  the  defendant  by  the  contract  then  made  until  at  least  the  de- 
fendant could  be  informed  of  the  accident  to  his  horse,  and  could  have  time  and 
opportunity  to  make  other  x)rovislou  for  his  custody,  care  and  keeping.  The 
defendant,  it  appears,  wa^  soon  appris^ed  of  the  accident  to  the  horse,  and  that 
the  same  was  in  the  possession  of  tbe  plaintiff,  for  caro  and  keeping,  and  did 
not  dh»affirm  such  contract  or  make  other  proposition  for  the  charge  and  custo- 
dy of  said  horse.  It  springs  from  the  very  nature  of  bailor  and  bailee,  that  tho 
latter  necessarily  has  authority  to  contract  for  and  bind  the  bailor  in  such  cases 
for  the  preservation  and  care  of  tho  property  in  his  possession,  and  particularly 
with  live  animals  injured,  as  in  this  case ;  as  much  so  as  the  master  of  a  vessel 
has  power  to  bind  the  owner  for  repairs  arising  from  injury  or  casualty  at  sea. 
Contracts  so  mado  are  clearly  binding  upon  the  principal  or  bailee.  (Story  on 
Bailments,  J  J  198, 199  ;  and  1  Pothier,  107.)  And  this  is  so,  even  though  the 
bailee  may  also  be  liable  for  such  caro  upon  a  particular  contract. 

It  seems  to  me  quite  clear  that  the  defendant  was  primarily  liable  for  tho 
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their  keeping.^  There  must  be  a  special  contract  to  create  such  alien; 
and  it  is  held  that  a  lien  by  an  agreement  of  the  parties,  will  not  deprive 
the  owner  of  his  right  to  bring  an  action  of  trespass  against  a  third 
party  interfering  with  the  property.^  The  common  law  gives  some 
bailees  a  lien  on  grounds  of  public  convenience,  and  for  the  benefit  of 
trade }  a  lien  to  those  who  are  obliged  to  accept  the  custody  of  goods 
and  chattels,  and  to  those  who  are  engaged  in  some  particular  branch 
of  trade  or  commerce,  and  to  these  who  by  their  skill  and  labor  impart 
to  the  goods  some  new  or  additional  value.^  The  manner  in  which 
cattle  are  received  to  pasture,  and  in  which  horses  are  kept  or  boarded 
in  a  livery  stable  for  the  owner,  often  precludes  that  kind  of  possession 
which  is  essential  to  maintain  a  lien/ 

A  distinction  is  taken  between  the  mere  keeper  and  a  trainer  of  horsesy 
on  the  ground  that  the  latter  improves  the  chattels  by  the  application 
of  his  labor  and  sldll,  and  should  have  a  lien  based  on  'that  service.' 
And  it  is  agreed  that  a  farrier  has  a  lien  upon  horses  for  his  services  in 
their  keepmg  and  treatment;*  and  that  a  blacksmith  has  a  lien  for  shoe- 
ing themJ 

Under  the  statute  law  of  this  State,  livery-stable  keepers  and  other 

care  and  keeping  of  the  horse  npon  the  facts  foand  by  the  referee  npon  tbe  orig- 
inal contract,  and  that  he  should  he  held  liable  as  upon  an  aiBrmation  of  Tan- 
ner's contract,  when  ho  learned  of  it  and  did  not  disapprove  it  by  notice  to  the 
plaintiff,  directly  and  distinctly  reclaim  his  horse,  or  make  other  proyision 
for  its  core.  And  that  the  plaintiff's  rights  in  this  connection  are  not  affected 
by  the  relation  between  Tanner  and  the  defendant,  nor  by  the  consideration 
whether  Tanoer  was  gnilty  of  snch  negligence  in  the  use  or  abuse  of  tho  horso 
as  to  bo  responsible  to  the  defendant  for  tho  injury  sustained  by  him.  Tbd 
plaintiff  had  nothing  to  do  with  that  question. 

Tho  decision  of  the  referee  upon  the  whole  issue  I  think  was  right,  and  tbft 
judgment  should  be  affirmed. 

Seo  Notara  v.  Henderson,  L.  R.,  7  Q.  B.,  225. 

1  Grinnell  v.  Cook,  3  Hill,  4  35,  491 ;  Bissell  v.  Poarce,  28  N.  T.,  252»  255;  38 
Barb.,  275 ;  11  Barb.,  41 ;  Goodrich  v.  WilUrd,  7  Gray,  183. 

«  Neff  V.  Thompson,  8  Barb.,  213. 

*  Morgan  v.  Congdon,  4  N.  Y.,  552. 

^  Wlien  horses  are  kept  at  livery,  the  owner  takes  and  uses  them  at  pleasnrsy 
and  the  bailee  only  has  a  lien  so  long  as  he  retains  the  uninterrupted  possession. 
Per  Bronson,  J.,  in  Grinnell  v.  Cook,  3  Hill,  492 ;  see  also  in  regard  to  milch 
cows,  where  the  owner  has  occasional  possession ;  Jackson  v.  Cnmmina,  5  Mees. 
&  Wels.,  342 ;  Fox  v.  McGregor,  11  Barb.,  41. 

'  Judson  V.  Etheridj^o,  1  Cromp.  Sl  Mees.,  743;  3  Hill,  492;  Bevau  v.  Wat- 
ers, 3  Carr.  dt  P.,  520;  12  J.  Scott,  N.  S.,  633 ;  Forth  v.  Simpson,  13  Q.  B.,  380. 

'  Lonl  V.  Jones,  11  Shop.,  439  ;  Lano  v.  Cotton,  1  Ld.  Raym.,  654. 

7  Cummings  v.  Harris,  3  Vt,  245.  The  stabler  has  a  lien  upon  a  mare  left 
at  his  stable  to  be  covered  by  a  stallion :  Scarfe  v.  Morgan,  4  Mees.  &  W.,  STOt 
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peTSons  keeping  horses  at  livery  or  at  pasture,  or  boarding  the  same  for 
hire,  under  an  agreement  with  the  owner,  may  on  due  notice  of  their 
charges  and  intention,  detain  the  property  until  their  reasonable  charges 
are  paid.  And  they  may  enforce  their  lien  in  any  court  having  jurisdic- 
tion of  the  amount ;  by  a  suit  ascertaining  the  amount  due,  and  obtain- 
ing a  decree  of  sale  and  foreclosure.^ 

$  332.  WAfiBHOUSEMBN. 

Bailees  of  this  class  carry  on  a  business  of  a  public  nature ;  they  re- 
ceive goods  generally,  that  is,  from  ail  persons  indifferently,  for  storage.' 
They  invite  business,  and  impliedly  license  the  public  to  enter  upon 
their  premises ;  the  business  is  also  of  a  private  nature,  and  the  license 
may  be  revoked  or  qualified.^  Bailees  receiving  goods  in  store,  but  not 
engaged  in  the  business,  are  not  clothed  with  all  the  rights  which  the 
law  confers  upon  a  warehouseman  ;^  and  their  business  is  not  covered 
by  the  statutes  relating  to  warehouse  receipts.* 

The  State  has  the  right  to  regulate  the  conduct  of  its  citizens 
towards  each  other,  and  the  mode  of  transacting  business  affecting  pub- 
lic interests.  It  has  the  right  to  make  regulations  affecting  the  use  and 
management  and  charges  of  elevators  and  warehouses  and  railroads ; 
and  these  regulations  are  valid,  even  where  they  incidentally  affect  inter- 
state commerce.' 

§  333.  A  warehouseman  or  depositary  of  goods  for  hire,  is  bound  for 
the  exercise  of  ordinary  diligence,  or  that  care  which  prudent  persons 
usually  take  of  their  own  property  ."^  He  is  not  like  a  common  carrier, 
liable  as  an  insurer  of  the  goods ;  he  is  not  liable  for  losses  or  ii^uries, 
where  he  uses  all  the  care  and  diligence  in  relation  to  the  property 
which  prudent  men  exercise  in  relation  to  their  own.^  Using  due  dili- 
gence, ho  is  not  responsible  for  goods  stolen  or  embezzled  by  his  store* 
keeper  or  servant,  or  for  losses  caused  by  fire,  or  by  accident;^  and  he 


»  3  R.  8.  of  N.  T.,  817,  6th  ed. 

«  Ptott  V.  Hibbard,  7  C!owen,  497,  500. 

>  Bogert  V.  Haight,  20  JBarb.,  251 ;  Heoney  v.  Heaney,  3  Denio,  685 }  Beaids- 
ley  Y.  French,  7  Conn.,  135. 

*  Alt  Y.  Weidonberg,  6  Bosw.,  176 ;  Sivara  v.  Ohio,  3  £.  B.  Smith,  964;  1 
Hilton,  292. 

*  Tenni  y.  HcNamee,  45  N.  Y.,  614;  see  EnwABDe  on  Faotoxa  and  Bxokersy 
i$  55,  58-65. 

•  Hum  Y.  lUinois,  4  Otto,  113. 

'  Arent  v.  Squire,  1  Daly,  347,  350,  and  cases  there  cited. 

•  Knapp  Y.  Curtis,  9  Wend.,  60;  Piatt  v.  Hibbard,  7  Cowen,  407. 

>  Schmidt  y.  Blood,  9  Weud.,  268 ;  33  Barb.,  241 ;  Garside  y.  Txent  Kwr. 
Ca,  4  T.  B.,  681 ;  Cailiff  y.  DanYcrs,  1  Peake  N.  P.,  114 ;  34  N,  Y.,  54a 
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is  liable  for  the  goods,  where  they  are  lost  or  stolen  through  his  negli- 
gence or  want  of  due  care.^ 

When  a  compensation  is  to  be  paid  for  house-rooni  and  not  as  a  re- 
ward for  care  and  diligence,  the  bailee's  liability  is  not  exactly  that  of 
a  warehouseman;  he  is  bound  only  for  the  u»e  of  reasonable  diligence 
under  the  circumstances  ;^  as  where  the  owner  of  goods  is  permitted  to 
place  them  in  a  storeroom  or  outbuilding  which  is  not  specially  pro- 
tected or  guarded  against  thieves,  or  accidental  losses.^  The  bailee's 
engagement  is  such  as  the  transaction  fairly  implies. 

§  334.  A  warehouseman  who  is  also  a  wharfinger  or  forwarding 
merchant,  assumes  the  double  responsibility  of  storing  and  forwarding  the 
goods  entrusted  to  him  ]  and  is  responsible  for  ordinary  care,  skill  and 
diligence  in  the  discharge  of  the  duties  incident  to  the  business.* 
Beceiving  or  coming  into  possession  of  the  goods  as  a  forwarder,  at  a 
given  point,  he  is  like  other  agents  bound  by  the  directions  of  his  prin- 
cipal ;  he  must  send  them  forward  according  to  his  instructions,  or  by 
the  usual  conveyance,  where  his  instructions  fail  or  become  impractica- 
ble.' His  instructions  being  given  in  general  terms,  he  must  follow 
them  in  good  faith,  interpreting  them  by  the  established  usage  and 
course  of  business."  He  must  not  deviate  from  his  instructions,  for  Ms 
own  convenience ;  and  even  in  an  emergency,  he  is  not  at  liberty  to  go 
contrary  to  his  instructions,  where  he  can  safely  wait  for  further  orders.' 
If  the  contract  specify  the  manner  in  which  the  goods  are  to  be  sent 
forward,  the  carrier  may  safely  go  by  its  terms."  . 

§  335.  A  forwarder,  a  person  who  receives  and  forwards  goods,  taking 
npon  himself  all  the  expenses  of  the  transportation,  is  not  a  common 
carrier  where  he  has  no  interest  in  the  boats  or  conveyance  by  which 
they  are  carried.    By  his  contract  he  undertakes  to  forward  the  goods^he 


'  Halyard  v.  Dechelman,  29  Miss.,  8  Jones,  459 ;  Petty  v.  Orerall,  42  Ala^ 
145 ;  4G  K.  Y.,  271,  278. 

»  Fiiincano  v.  Small,  1  Esp.  N.  P.  R.,  315 ;  Footo  v.  BtorxB,  2  Barb.,  326;  see 
circumstances  disclosed  iu  Trust  v.  Pirrsson,  1  HQton,  292;  8  Tannt.  B.,  442. 

»  .33  N.  Y.,  240 ;  Sufherland,  J.,  in  Schmidt  v.  Blood,  9  Wend.,  271. 

«  Bn8h  v.  Miller,  13  Barb.,  481 ;  Gilbert  y.  Dole,  5  Ad.  6l  UMIh,  540 ;  White  r. 
Humphrey,  11  Q.  B.,  43. 

'  Johnson  v.  N.  Y.  Central  R.  Co.,  31  Barb.,  196;  Ackloy  y,  Kellogg,  8  Cowen, 
223. 

*  Van  Santvoord  v.  St.  John,  G  Hill,  157 ;  the  address  on  the  goods  vas  re- 
garded as  a  general  direction ;  see  Brown  v.  Dennison,  2  Wend.,  593. 

»  Johnson  v.  N.  Y.  Central  E.  Co.,  33  N.  Y.,  610 ;  Forsyth  v.  Walker,  9  Bsir. 

148. 

•  Hinckley  v.  N.  Y.  C.  4&  H.  B.  R.  Co.,  56  K.  Y.,  429. 
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does  not  undertako  to  carry  and  deliver  them.*  The  contract  determines 
the  capacity  in  which  he  receives  the  property.  If  he  receives  it  under 
a  contract,  express  or  implied,  to  carry  and  deliver,  he  is  held  to  the  lia- 
bility of  a  carrier.*  His  want  of  interest  in  the  conveyance  by  which 
the  goods  are  to  bo  transported,  is  not  the  t^jst  of  his  liability :  our  ex- 
press companies  conduct  an  extensive  carrying  business,  without  having 
any  proprietary  interest  in  the  cars,  roads  and  lines  employed  by  them  in 
the  work  of  transportation.  At  the  outset,  they  claimed  to  act  as  for- 
warders, under  a  limited  liability  j^  on  a  mature  consideration,  it  is  now 
agreed  that  they  act  in  the  capacity  of  common  earners.*  And  where  a 
party  undertakes  the  business  of  a  carrier,  and  makes  contracts  in  the 
prosecution  of  it,  ho  is  not  permitted  to  escape  responsibility  j  the  re- 
ceivers or  trustees  of  a  railroad  company  acting  as  conmion  carriers  are 
held  liable  in  that  capacity.* 

§  336.  Where  a  party  unites  the  business  of  a  common  carrier  with 
that  of  a  warehouseman,  and  receives  goods  into  his  warehouse,  to  bo 
carried  forward  on  the  owner's  subsequent  order,  the  contract  is  one  of 
ordinary  bailment ;  and  the  bailee  is  liable  for  the  goods  as  a  ware- 
houseman until  they  are  ordered  forward.  But  where  the  deposit  in 
the  warehouse  is  a  mere  accessory  to  the  carriage,  or  where  the  goods 
are  deposited  for  the  purpose  of  being  carried  without  further  orders, 
the  responsibility  of  the  bailee  begins  as  that  of  a  carrier  from  the  time 
the  goods  are  received.® 

After  the  goods  arrive  at  their  place  of  destination  and  the  consignee 
is  notified  of  their  arrival  and  has  had  a  reasonable  time  to  receive  them, 
the  carrier's  character  changes  to  that  of  a  warehouseman  ;  and  after 
that  he  is  only  liable  as  a  bailee  for  hire.''  The  same  rule  applies  where 
the  carrier  makes  due  inquiry  and  fails  to  find  the  consignee,  and  there- 


^  Boberts  v.  Tanier,  12  John.  R.,  232. 

*  Teall  V.  Sears,  9  Barb.,  317  ;  Simmons  v.  Law,  8  Bosw.,  213 ;  S.  C,  3  Koyes,. 
217. 

'  Hirsflekl  v.  Adams,  10  Barb.,  577. 

^  Place  T.  Union  Ex.  Co.,  2  Hilton,  19;  Bnckland  v.  Adams  Ex.  Co.,  97 
MaiM.,  124 ;  Sweet  v.  Barney,  23  N.  Y.,  33.') ;  51  N.  Y.,  1C6 ;  72  Pcnn.  St.,  274 ; 

32  Mo.,  390. 

*  Rogers  v.  Wbeeler,  43  N.  Y.,  598  ;  Ballon  v.  Famnm,  9  Allen,  47 ;  Spragne 
V.  Smith,  29  Vt.,  421 ;  Paige  v.  Smith,  90  Mass.,  396;  Blumenthal  v.  Brainanl, 

33  Vt.,  408;  Morse  v.  Brainard,  41  Vt.,  111. 

«  Blossom  v^.  Griffin,  13  N.  Y.,  563 ;  Ladue  v.  Griffith,  25  N.  Y.,  364  ;  Read  v. 
Spaaldiug,  30  N.  Y.,  630 ;  34  N.  Y.,  497 ;  47  Barb.,  152 ;  Barron  v.  Eldiidge,  100 
Mass.,  455;  Rogers  v.  Wheeler,  52  N.  Y.,  262;  S.  C,  6  Lansing,  420. 

*  Fenner  v.  Buffalo  &.  State  L.  R.  Co.,  44  N.  Y.,  505;  Cook  v.  Erie  Railway 
Co.,  58  Barb.,  312. 


241  LAW  OF  BAILMEKTS. 

.  •  « 

upon  stores  tho  property.^  He  is  not  regarded  as  a  gratuitons  bailee^ 
though  ho  receives  nothing  definitely  charged  for  the  storage,  at  the  com- 
mencement or  at  the  close  of  the  transaction.  The  incidental  facilitates 
or  contributes  to  the  principal  business ;  the  storage  of  tho  goods  is  not 
therefore  a  gratuitous  service.'  It  is  a  duty  \7hich  springs  out  of  the 
principal  contract,  where  the  goods  are  left  in  the  carrier's  hands  tem- 
porarily for  the  owner's  convenience ;  an  event  which  occurs  so  fre- 
quently that  the  parties  are  supposed  to  have  contemplated  the  contin- 
gency.* 

§  337.  When  the  consignee  is  unable  or  refuses  to  receive  the  goods 
within  a  reasonable  time,  the  carrier  is  at  liberty  to  deposit  them  with 
a  responsible  warehouseman.^  And  where  he  does  so  under  these  cir- 
cumstances, the  storehouse-keeper  becomes  a  bailee  of  the  property  and 
liable  for  it  to  the  owner.^  The  necessities  of  business  authorize  the 
transaction  ^  and  it  is  not  considered  the  carrier's  legal  duty  to  notify 
the  consignor  of  tho  action  taken  by  him.  The  duty  of  diligence  in  this 
particular  rests  properly  with  the  owner  of  the  goods.'  The  carrier  ia 
not  at  liberty  to  return  or  carry  back  the  goods.* 

The  carrier  is  not  obliged  to  store  the  goods  at  the  place  of  destina- 
tion with  another  party,  in  order  to  reduce  his  liability  to  that  of  a 
warehouseman.'^  He  makes  a  new  contract  by  consenting  to  hold  tho  goods 
after  having  tendered  a  delivery  of  them,  for  the  accommodation  of  the 
consignee  -y  and  his  agreement  to  retain  or  to  store  them  for  a  time  binds 
him  to  the  responsibility  of  a  bailee  for  hire.'  By  simply  retaining  the 
goods  at  the  owner's  request,  after  notice  of  his  readiness  to  deliver,  the 
carrier  by  implication  ceases  to  be  liable  as  an  insurer  of  the  goods ;  * 


^  Pelton  r.  Benasolaer  &  Saratoga  B.  Co.,  54  N.  Y.,  214 ;  Witbeck  v.  HoUaod, 
45  K  Y.,  13. 

'  In  tho  matter  of  Webb  and  others,  8  Taunt.  R.,  443 ;  White  v.  Humphrey, 
11  Aclolph.  <&  Ellis,  43 ;  Buraell  v.  N.  Y.  Central  R.  Co.,  45  N.  Y.,  184  ;  10  Mete, 
472 ;  N.  Plains  Co.  v.  Boston  &  Maine  R.  R.  Co.,  1  Gray,  263 ;  Cay  y.  Cleveland 
&  T.  R.  R.  Co.,  29  Barb.,  35. 

*  Redmond  Y.  Liverpool,  K.  Y.  &  Pliila.  8.  Co.,  46  N.  Y.,  578;  Ostianderr. 
Brown,  15  John.  R.,  39 ;  Price  r.  Powell,  3  N.  Y.,  323;  Richardson  v.  Ooddard^ 
23  How.  U.  S.,  23 ;  Western  Tr.  Co.  r.  Barber,  56  N.  Y,,  544. 

*  Fisk  V.  Newton,  1  Denio,  45;  22  How.  Pr.,  137. 

'  Hudson  V.  Baxeudale,  2  Hnrl.  &  Konn.,  577;  Williams  v.  Holland,  22  How* 
Pr.,  137 ;  33  N.  Y.,  610, 612 ;  Railey  v.  Porter,  32  Mo.,  471. 

*  Crouch  Y.  Great  Western  R.  Co.,  2  Hnrl.  &,  Nor.,  491 ;  S.  C,  3  Id.,  183. 

*  Fenner  y.  BulEalo  &  State  Line  R.  Co.,  44  N.  Y.,  505. 

*  Hathom  y.  Ely,  28  N.  Y.,  78. 

*  Labar  v.  Taber,  35  Barb.,  305 ;  as  to  baggage  left  at  depot,  see  45  N.  Y., 
184 ;  34  N.  Y.,  548 ;  49  N.  Y.,  540 ;  57  N.  Y.,  552. 
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he  can  hardly  be  held  liable  as  a  carrier  where  by  reason  of  the  con- 
signee's neglect  he  is  entitled  by  the  contract  implied  by  law  to  recover 
demurrage  for  the  wrongful  detention  of  his  vessel  j  *  nor  where  the  con- 
signee, being  obliged  to  come  and  remove  the  goods,  docs  not  do  so 
within  a  reasonable  time.' 

§  338.  Custom  often  indicates  the  carrier's  duty  in  delivering  the 
goods  'j  and  the  course  of  business  may  often  be  shewn,  in  order  to  in- 
terpret his  contract.  And  both  the  custom  and  course  of  business  may 
be  proved,  with  the  circumstances  to  establish  the  carrier's  liability  an 
a  warehouseman,  after  the  goods  have  been  landed  on  the  wharf.^ 
Steamboats  running  regular  trips,  must  land  their  freight  without  delay  ] 
and  where  that  is  the  custom,  the  delivery  is  completed  by  landing  the 
goods  on  the  wharf,  after  the  consignee  has  had  a  reasonable  time  to  re- 
move the  goods.  And  it  is  agreed,  that  the  course  of  business  between 
the  parties  may  control  the  mode  of  delivery.*  In  the  absence  of  any 
such  course  of  business  or  local  usage,  the  delivery  must  be  reasonable 
in  time  and  place ;  the  carrier  must  not  leave  the  goods  unprotected  on 
the  wharf  5  it  is  his  duty  to  take  care  of  them  for  the  owner.  He  should 
notify  the  owner  of  his  readiness  to  deliver;  'and  ordinarily  should  place 
the  goods  within  the  owner's  custody.*  On  the  other  hand,  it  is  the 
duty  of  the  ovmer  or  consignee  to  accept  and  remove  the  goods  within 
a  reasonable  time ;  and  where  there  is  no  dispute  about  the  facts,  it  is 
for  the  court  to  determine  what  is  reasonable  time,  as  a  question  of  law.^ 
The  delivery  is  complete  where  bulky  articles  are  landed  from  a  vessel 
on  a  public  wharf,  and  the  consignee  who  is  the  owner,  pays  the  freight 
and  takes  steps  toward  removing  them :  the  delivery  is  complete  as  soon 
as  the  owner  has  had  a  reasonable  opportunity  to  remove  the  goods.'^ 

§  339.  When  goods  are  to  be  carried  over  successive  lines,  it  is  the 
duty  of  each  carrier  to  deliver  to  the  next ;  and  it  is  the  policy  of  the 
law  to  prevent  the  goods  from  falling  into  the  hands  of  a  warehouseman ' 

>  ClendaDiel  v.  Tnckerman,  17  Barb.,  184 ;  Cross  v.  Beard,  28  N.  Y.,  85. 

«  Thomas  v.  Boston  &  Prov.  R.  Co.,  10  Mete,  477 ;  30  Penu.  St.,  247;  20  111., 
23,  404,  407,  412 ;  25  Ind.,  434;  16  Mich.,  79,  12:) ;  34  N.  Y..  548. 

'  Gibson  v.  Culver,  17  Wend.,  305,  and  caaea  there  cited  by  CowEX,  J.  j 
The  J.  Uasaell  Mannf.  Co.  v.  N.  H.  Steamboat  Co.,  50  N.  Y.,  121. 

*  Ely  r.  N.  H.  Steamboat  Co.,  51  Barb.,  207 ;  6  Abbott  Pr.,  N.  S.,  72 ;  .'SO  N.  Y., 
121;  Western  Tr.  Co.  v.  Hawle-r,  1  Daly,  327;  2  Hilton,  150;  Farmers  <at.  Me- 
chanics  Bank  v.  Champlain  Transp.  Co.,  23  Yt.,  186^  209 ;  Noyes  v.  Kut.  &  Bur. 
Eailway,27Vt.,  110. 

»  Bedmond  v.  Liverpool,  N.  Y.  Sc  Phila.  S.  Co.,  46  N.  Y.,  578. 

«  Hedges  v.  Ilndson  River  R.  B.  Co.,  49  N.  Y.,  223 ;  Both  v.  Buffalo  &  State 
Lioe  B.  B.  Co.,  34  N.  Y.,  548 ;  Dininny  v.  N.  Y.  &  N.  H.  B.  B.  Co.,  49  N.  Y.,  546. 

'  Goodwin  v.  Baltimoze  &  Ohio  B.  Co.,  50 14.  Y.,  154. 
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between  the  connecting  lines.  The  intermediate  carrier  does  not  be* 
come  a  warehouseman,  by  carrying  the  goods  to  the  end  of  his  route 
and  depositing  them  there  in  his  own  warehouse,  or  in  a  place  of  tem- 
porary storage  to  facilitate  a  transfer  of  the  goods.^  He  holds  as  car- 
rier until  he  delivers  the  goods ;  certainly  the  law  does  not  permit  him, 
at  his  own  option,  to  store  the  goods  and  thereby  escape  his  proper  respon- 
sibility .*  A  refusal  by  the  next  carrier  to  receive  the  goods,  will  doubt- 
less justify  him  in  taking  the  proper  steps  renouncing  any  further 
liability  as  a  carrier.'  But  so  long  as  he  retains  the  goods,  waiting 
upon  the  action  of  the  next  carrier,  his  character  remains  unchanged. 
The  contract  of  each  is  to  carry  and  deliver  to  the  next  carrier  j  his 
duty  as  a  carrier  is  not  therefore  fulfilled  until  the  delivery  is  made ; 
and  it  is  considered  sound  public  policy  that  a  strict  responsibility 
should  cover  the  goods  until  they  reach  their  destination.^ 

The  manner  in  which  a  carrier  uniformly  delivers  goods  to  the  suc- 
ceeding carrier,  as  by  placing  them  upon  an  adjacent  platform,  indicates 
the  duty  of  each  in  the  transaction.* 

§  340.  There  may  be  special  cases  where  the  carrier  receives  goods 
to  be  carried  to  the  end  of  his  route,  and  then  forwarded  by  the  first  op- 
portunity to  another  point ;  where  the  contract  is  double,  and  the  goods 
have  to  bo  stored  to  await  the  opportunity  to  send  them  forward.  Thus, 
where  common  carriers  undertook  to  carry  goods  from  Stourpomt  to 
Manchester,  and  to  forward  them  from  thence  to  Stockport,  and  carried 
them  according  to  agreement  safe  to  Manchester,  and  there  deposited 
them  in  a  warehouse  of  their  own,  where  they  were  destroyed  by  fire 
before  an  opportunity  occurred  to  forward  them.  Lord  Kenyou  held  that 
the  liability  of  the  carriers  as  such,  ceased  when  the  goods  were  put  into 
the  warehouse ;  and  that  in  the  capacity  of  warehousemen,  they  were 
not  responsible  for  an  injury  arising  from  no  want  of  diligence  on  their 
part.'    In  cases  of  this  kind,  where  the  carrier  makes  a  distinct  contract 

»  Goold  V.  Chapin,  20  N.  Y.,  259 ;  McDonald  v.  Western  B.  Co.,  34  N.  T.,  497 ; 
Miller  r.  Steam  Nar.  Co.,  10  N.  Y.,  431. 

'  Ladno  v.  Griffith,  25  N.  Y.,  364. 

>  Mills  Y.  Michigan  Central  B.  B.  Co.,  45  K.  Y.,  623 ;  Plantation  No.  40  ▼. 
Hall,  61  Maine,  517. 

^  Railroad  Co.  v.  Mannfactnring  Co.,  16  Wallace,  316 ;  Corkey  v.  Milwaukee 
&St.P.B.  R.,  31  Wis.,  019;  Irish  v.  Milwaukee d&  St.  Panl  R.  R.,  19  Minn., 376; 
34  N.  Y.,  497 ;  20  N.  Y.,  259;  44  N.  Y.,  605;  25  N.  Y.,  334 ;  Nashua  Lock  Co.  t. 
Railroad  Co.,  48  N.  H.,339;  Barter  v.  Wneeler,  49  N.  H.,  9, 

'  Converse  v.  Norwich  Sl  N.  Y.  Transp.  Co.,  33  Conn.,  166.  The  naage  also 
controls  the  delivery  to  the  consignee :  23  Yt..  186,  209 ;  27  V t.,  110. 

6  Garside  v.  Proprietors  of  Trent  and  Mersey  Nav.  Co.,  4  Term  B.,  581 ;  see 2 
Lansing,  325. 
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to  forward  the  goods  from  the  end  of  his  lonte,  and  the  drcnmstances 
imply  an  midertaking  on  his  part  to  store  the  goods  nntil  they  can  be 
sent  forward,  or  where  they  reach  a  place  of  deposit  where  they  are  to 
remain  till  ordered  forward,  there  is  no  reason  for  a  departure  from  the 
early  rule.  Bat  where  the  carrier  stores  them  for  his  own  conTcnience 
at  any  point  along  the  roate,  or  at  its  terminadon,  preparatory  to  a  de- 
livery, he  is  liable  as  a  carrier,  and  not  as  a  warehouseman.^ 

§  341.  When  a  given  mode  of  delivery  becomes  the  established  course 
of  business  between  a  carrier  and  a  consignee,  it  affects  them  on  the 
theory  of  a  tacit  understanding  to  follow  the  usage  ;^  and  that  is  the 
ground  on  which  parties  are  bound  by  a  uniform  settled  usage  or  custom 
of  business.  They  are  supposed  to  adopt  it  and  carry  on  their  busi- 
ness under  it.^  Hence,  in  some  of  our  States,  the  carrier  by  rail  becomes 
a  warehouseman,  where  on  the  arrival  of  goods  at  the  depot  or  at  way- 
stations  along  the  line,  it  is  the  well  known  and  settled  custom  for  him  to 
store  the  goods,  and  for  the  consignee  to  come  and  take  them,  without 
notice.^ 

§  342.  It  is  sometimes  difficult,  and  as  Important  as  it  is  difficult,  to 
determine  when  the  duties  of  a  warehouseman  begin,  and  from  what 
time  lio  is  chargeable  with  the  care  and  custody  of  the  goods.  Where 
he  receives  them  from  the  carrier,  his  re^Kmsibility  commences  at  the 
point  where  that  of  the  carrier  ends.  If  by  the  custom  of  the  place  to 
v^hich  the  goods  are  Erected,  the  carrier  delivers  them  to  the  consignee 
by  depositing  them  in  a  warebooae,  the  delivery  is  not  complete  so  as  to 
dischai^e  the  carrier,  until  they  are  actually  stored  witLln  the  building.' 
If  a  carrier  on  the  canals,  In  unloading  Lis  boat  at  tiie  termination  of 
tho  voyage,  uses  the  tackle  or  machinery  of  a  warehouse  in  hoisting  the 
goods  from  his  boat,  he  makes  the  machinery  his  own  for  that  puqKise  ; 
and  if  it  breaks  so  as  to  Injure  or  destroy  the  goods,  he  is  respoixsible  for 
the  loss.     His  undertaking  Includes  the  duty  of  delivering  them  in 


'  Forfrsrd  v.  Pi  ttaid,  1  Tens  BL,  27 ;  Hooper  t.  WeOiy  Targ»  ik  Co. ,  27  Cals. 
B.,  — ;  HidoT.Txeot  ikXeney  Xar.  Co^  ^  Tem  B.«  3e9 ;  6  Loooiug,  420 ;  £d 
1^'.  Y.,2G2;  100MML,4aa;  Saltns  r.  Clafiaiaa,  1^  Wuu,  4:^ 

<  Tho  J.  RoaaeU  MammL  Co.  t.  Tbe  S.  H.  Sceoaboot  Ccs  ^  S.  Y^  C&7. 

s  Gibson  r.  Culrcr,  17  Wcad^  aUT*;  13  Barb.,  2^. 

^Norway  PUino  Co.  r.  Botuni  ik  MMuteR^Co^tCr^j^SCZ;  wee  TooncrT. 
Oil  Cieek  Bail  v.,  53  Pesn.  Sc,  411 :  Sew  Albaoy  Jt  SaTjem  B.  B.  r.  Can-r.^'X  13 
iDd.,  55;  Moins  d&  Emcx  JLJLt.  Ajm,  ^  ThiUCMX^  3M;  Yrzot'im  t.  Dabi^oo 
R.R.,25Iova,eO;HIliwiT.W«ldMiB.B..#  JoMo(5.C.),3U;  Clucieo  *. 
H.  R.  R.  T.  SeoO,  42  GL,  132. 

'See  Salinser  t.  Fiwbim^  2  TiiMJiift  3^;  6  Ahbott  Pk:.(X.&>,  409;  57 
Barb.,  51X 
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safety ;  and  his  responsibility  continues  until  tbe  act  of  delivery  is  com- 
pleted.^ 

§  343.  When  goods  are  carried  to  a  warehouse  for  storage^  the  ware- 
houseman is  liable  for  the  goods  lost  or  injured,  from  the  time  his  crane 
is  applied  to  raise  them  into  the  warehouse ;  he  is  responsible  for  tho 
strength  and  safety  of  the  tackle  and  machinery  used  by  him.'  The  act 
of  lowering  from,  as  well  as  the  hoisting  of  goods  into  the  warehouse, 
is  considered  done  under  his  direction.  Accordingly,  where  a  warehouse- 
man at  Liverpool  employed  a  master  porter  to  remove  a  barrel  from  liis 
Warehouse,  and  the  master  porter  employed  his  own  men  and  tackle, 
and  through  the  negligence  of  the  men  the  tackle  failed,  and  the  barrel 
fell  upon  and  injured  a  passer  by,  it  was  held  that  the  warehouseman 
was  liable  in  case  for  the  injury.^  The  servant's  negligence  in  the 
course  of  his  business,  is  attributed  to  his  master  ]  as  where  through 
his  negligence  the  goods  are  not  delivered  when  called  for,  and  are  after- 
wards destroyed  by  fire.**  But  the  warehouseman  is  not  responsible  for 
the  neglect  of  his  servants  to  aid  in  preserving  property  from  fire,  when 
they  are  not  on  duty }  as  where  they  are  casually  present  at  a  fire  in 
the  night  time.* 

§  .344.  The  warehouseman's  duty  of  diligence  covers  his  entire  busi- 
ness, including  the  construction  and  safety  of  his  warehouse  ]  ^  the  proper 
storing  of  the  goods  with  respect  to  tho  strength  of  the  floors  5  "*  and 
the  nature  of  the  property  -,  ^  and  all  due  and  reasonable  precautions 
agairst  losses  by  theft,  burglary  and  other  perils.^  Let  us  take  a  case 
for  illustration :  A  quantity  of  salt  was  delivered  to  a  warehouseman  at 
Buffalo,  on  the  wharf  in  front  of  his  warehouse,  where  he  had  it  piled 
up  in  tiers  -,  the  wharf  and  store  were  built  considerably  higher  than 


>  Do  Mott  V.  Laraway,  14  Wend.,  225 ;  Miller  v.  Steam  Nav.  Co.,  10  N.  T.,  4aL 

'  Thomas  v.  Day,  4  £sp.  R.,  2d2. 

'  Randleson  v.  Mairay,  8  Adolph.  &,  Ellis,  109 :  see  as  to  the  relation  of 
master  and  servant,  Milligan  v.  Wedge,  12  Adolph.  &  Ellis,  737,  and  McMollen 
v.  Hoyt,  2  Daly,  271 ;  and  Chapman  v.  N.  Y.  Central  K.  R.  Co.,  33  N.  T.,  3G9j 
Oibson  V.  Inglis,  4  Campb.,  72. 

^  Stevens  v.  Boston  &  Maine  R.,  1  Gray,  277. 

'  Aldrlch  V.  Boston  &  Worcester  Railroad  Co.,  100  Mass.,  31. 

^  Walden  v.  Finch,  70  Penn.  St.,  461.  Taking  reasonable  care  in  the  erec- 
tion of  his  warehouse,  he  is  not  liable  for  occult  defects  of  which  ho  had  no 
means  of  knowledge.  The  law  is  more  strict  where  a  strnotnre  is  erected  to  be 
let  as  a  platform  from  which  to  observe  the  races ;  see  Francis  v.  Cookrell|  h, 
B.,  5  Q.  B.,  184 ;  R.  S.  of  U.  S.,  636. 

^  Edwards  v.  Halinder,  Poph.,  46. 

•  Cliff  V.  Dan  vers,  Peake  N.  P.  C,  114. 

•  Sohwerin  v.  McKie,  5  Robt,  404,  421 ;  S.  C.»  51  K.  Y.,  180. 
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the  waifidT  had  ever  been  previously  known  to  rise  ]  the  salt  remained 
there  some  days,  when  the  warehouseman  was  requested  to  put  it  in 
store,  which  it  was  agreed  should  bo  done  unless  it  was  soon  sold  j  di- 
rectly after,  a  gale  upon  the  lake  caused  the  water  to  rise  so  as  to 
overflow  the  wharf  and  wet  and  destroy  the  salt  contained  in  the  lower 
tier  of  barrels;  and  in  an  action  for  the  property  destroyed,  it  was  shown 
that  the  injmy  could  not  have  been  much  loss  if  the  salt  had  been 
placed  within  the  warehouse  j  and  accordingly  the  charge  of  the  cu'cuit 
judge  was  held  to  be  good  law,  that  the  warehouseman  was  liable  only 
in  consequence  of  neglect  to  use  such  care  in  the  preservation  of  the  salt 
as  prudent  men  ordinarily  take  of  their  own  property  j  that  to  justify  a 
verdict  against  him,  the  jury  must  bo  satisfied  that  the  injury  complained 
of  was  occasioned  by  the  neglect  of  the  depositary,  cither  in  not  raising 
his  wharf  to  a  sufScient  height,  in  not  rolling  the  salt  into  the  storehouse, 
or  in  not  secaring  it  after  the  commencement  of  the  storm  ;  and  that  if 
they  should  be  of  the  opinion  that  ho  ought  to  have  rolled  the  salt  into 
the  storehouse  before  the  storm,  the  plaintiff  would  be  entitled  to  re- 
cover the  difference  between  the  injury  which  the  salt  received  on  the 
wharf  and  that  which  it  would  probably  have  received  had  it  been  rolled 
into  the  storehouse.^ 

§  345.  Not  to  anticipate  and  provide  against  a  flood  greater  than  has 
ever  been  known,  is  not  negligence ;  it  is  not  negligence  in  a  common 
carrier.*  The  warehouseman  must  certainly  build  with  reasonable  care, 
having  respect  to  the  situation ;  he  is  not  required  to  exercise  excessive 
diligence,  inconsistent  with  a  reasonable  prosecution  of  his  business ;  and 
he  is  required  to  act  with  ordinary  prudence  and  forecast.^  He  ought 
to  use  soimd  materials,  and  competent  skill,  in  the  construction  of  his 
warehouse. 

§  340.  Having  once  incurred  a  liability  for  the  negligent  injury  of 
goods  stored  with  him,  the  warehouseman  cannot  relieve  himself  from 
responsibility  by  showing  that  after  the  injury  the  goods  were  destroyed 
without  his  fault,  and  that  they  must  have  been  so  destroyed  even  if 
no  damage  had  previously  occurred.'*  Injury  through  his  negligence 
^ves  (he  owner  a  cause  of  action  3  and  this  is  not  taken  from  him  by  a 
subsequent  total  loss  of  the  goods  by  fire  or  by  superior  force.  The 
bailee's  position  here  is  analogous  to  that  which  he  occupies  after  he  has 

'  Knapp  V.  Cnrtis,  9  Wend.  R.,  CO. 

«  Rea<l  V.  Spanlding,  5  Boaw.,  395;  S.  C,  30  N.  Y.,  630 ;  Michaels  v,  N.  Y. 
Central  R.  R.,  30  N.  Y.,564. 

>  Bowman  v.  Teall,  23  Wend.,  30G;  70  Penn.  St.,  461;  9  Wend.,  60;  see 
Bohwerin  v.  McKie,  5  Robt.,  404,  421. 

«  Powers  V.  Mitchell,  3  HiU  R.,  545. 
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been  guilty  of  a  conversion  of  the  goods ;  he  cannot  change  tbe  order 
of  events.*  True,  where  the  conversion  is  merely  technical  and  waived 
by  the  owner,  the  bailee  is  not  liable  for  a  subsequent  loss,  of  the  goods 
by  fire  occurring  without  his  fault.* 

§  347.  A  sale  by  the  owner  of  goods  in  the  hands  of  a  bailee,  often 
gives  rise  to  questions  of  interest.  A  valid  sale  transfers  the  title,  and 
leaves  the  goods  at  the  purchaser's  risk  of  loss  by  fire ;  as  where  grain 
stored  in  an  elevator  is  sold,  and  a  receipted  bill  for  the  grain  is  deliv- 
ered to  the  purchaser,  with  an  order  for  the  amount  accepted  by  the  su- 
perintendent of  the  elevator.^  The  risk  of  loss  accompanied  the  title  j 
and  hence  where  the  sale  operates  as  a  present  transfer,  the  goods  are  at 
the  risk  of  the  purchaser  ]^  and  where  for  any  reason  the  title  does  not 
pass  under  the  contract,  the  risk  remains  with  the  seller.' 

A  sale  of  goods  in  the  hands  of  a  warehouseman,  does  not  of  itself 
operate  as  an  assignment  of  the  contract  of  bailment.^  The  contract 
may  be  assigned,  or  the  transfer  of  the  goods  may  be  brought  to  1  ho  no- 
tice of  the  warehouseman,  and  being  assented  to  by  him  a  new  contract 
will  arise ;  ^  or  a  cause  of  action  for  the  conversion  of  personal  property 
may  be  assigned  as  a  chose  in  action.^  Where  the  goods  are  transferred, 
unaccompanied  by  an  assignment  of  the  contract  of  bailment,  the  pur- 
chaser should  demand  the  goods  before  bringing  his  action  against  ihe 
warehouseman ;  and  he  need  not  do  so,  where  a  valid  cause  of  action 
for  a  conversion  in  transferred  to  him.  The  remedy  is  to  be  chosen  with 
care;  the  action  of  trover  does  not  lie  against  a  bailee  for  losses  arising 
through  his  omissions  or  neglect  or  nonfeasance.' 

§  348.  A  misdelivery  of  goods  by  a  warehouseman,  arising  through 
either  mistake  or  negligence,  is  treated  as  a  conversion  of  the  property; 
it  is  an  unauthorized  disposition  of  the  property.^  And  that  amounts  to 

^  Beach  t.  Rariton  d&o.  R.  B.  Co.,  37  K.  Y.,  457 ;  Disbiow  v.  Tea  Broeek,4 
E.  D.  Smith,  397. 

«  Carnes  v.  Nichols,  10  Gray,  369 ;  WeUs  v.  Kelaey,  38  Barb.,  242 ;  37  N.  Y., 
143 ;  15  Abbott  Pr.,  53 ;  19  How.  Pr.,  309. 

»  Russell  V.  Carrington,  42  N.  Y.,  118 ;  see  Startevant  t.  Orser,  24  N.  Y.,  nsa 

^  Kimberiy  v.  Patcbin,  19  N.  Y.,  330 ;  Pleasants  v.  Pendleton,  6  RancL,  473; 
Terry  v.  Wheeler,  25  N.  Y.,  520. 

«  Joyce  V.  Adams,  8  N.  Y.,  291. 

^  Suydam  v.  Smith,  7  Hill,  182;  In  this  case  the  warehonseroan  iras  held  to 
bail  in  an  action  of  trover.  See  Brown  r.  Treat,  1  Hill,  225 ;  32  Barb.,  83.  See 
Dagnid  r.  Edwards,  50  Barb.,  238 ;  and  Bates  v.  Reynolds,  7  Bosw.,  685. 

^  Willard  v.  Bridge,  4  Barb.,  361. 

•  McKee  v.  Judd,  12  N.  Y.,  622. 

'  Hawkins  v.  Hoffman,  6  Hill,  586 ;  it  does  lie  against  him  for  a  misdeliTwy. 
10  Willard  v.  Bridge,  supra,  4  Barb.,  361 ;  6  HUl,  588. 
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a  oonyersion,  without  any  wrongful  intent.^  For  tho  same  reason,  the 
bailee  by  receipting  to  a  stranger,  that  is,  by  giving  to  a  third  person  a 
receipt  acknowledging  his  title,  is  by  that  act  guilty  of  a  conversion  ,* 
and  he  cannot  afterward  claim  to  hold  the  goods  on  the  ground  of  a  lien 
for  storage  and  charges.  He  is  guilty  of  an  act  of  bad  faith,  in  hos- 
tility to  the  rights  of  his  principal,  the  true  owner ;'  and  on  that  ground 
he  may  be  held  liable  for  a  conversion  of  the  goods.^  Much  more  a  sale 
of  goods  without  authority  from  the  owner  is  a  conversion  of  them, 
though  made  in  good  faith  and  on  what  was  believed  to  be  a  rightful 
authority.* 

§  349.  When  goods  are  delivered  on  an  agreement  that  they  shall  be 
returned  or  paid  for  at  an  agreed  price,  and  the  person  to  whom  they 
are  delivered  refuses  to  account  for  them  or  to  return  the  goods,  the 
owner  may  maintain  an  action  for  them ;  and  he  may  recover  as  the 
measure  of  his  damages  the  actual  value  of  the  goods  with  interest  from 
the  time  of  refusal.  The  defendant  having  repudiated  the  contract,  the 
plaintiff  may  recover  in  the  action  of  trover.^  Suing  on  the  contract, 
the  plaintiff  recovers  the  price  agreed  upon,  with  interest.^  As  to  third 
parties,  the  property  in  the  goods  remains  unchanged.'' 

§  350.  A  warehouseman  has  a  lien  upon  goods  entrusted  to  him  with- 
in  the  line  of  his  business,  for  his  reasonable  charges :  his  lien  arose  out 
of  a  usage  of  business,  repeatedly  proved  and  recognized  until  it  has 
come  to  be  considered  an  established  right.^  It  is  a  specific  lien,  unless 
it  is  made  general  by  an  express  or  implied  contract;^  but  where  a 
quantity  of  merchandise  is  stored  in  a  warehouse,  and  portions  of  it  are 
from  time  to  time  delivered  out  without  receiving  tho  storage  thereon, 
the  warehouseman  has  a  lien  upon  the  residue  for  the  storage  of  the 
whole.  It  being  one  transaction,  the  lien  covers  the  whole  of  the  goods 
deposited,  and  may  rest  upon  each  part  for  the  entire  claim.^^ 

^  Bojce  T.  Brockaway,  31 N.  Y.,  490. 

'  Holbrook  r.  Wight,  *M  Wend.,  169.  The  act  most  be  hostile  to  the  owner's 
interest  and  title ;  Fouldia  v.  Willoaghby,  8  Mees.  &,  Wels.,  540 ;  Eldridge  y« 
Adams,  54  Barb.,  417. 

•  Solomon  v.  Waas,  2  Hilton,  179 ;  Ward  v.  Forest,  20  How.  Pr.,  465. 

«  Spraight  Y.  Hawley,  39  N.  Y.,  441 ;  Stephens  v.  Elwell,  4  M.  dc  S.,  259. 

•  SteveDS  T.  Low,  2  Hill,  132 ;  2  Hilton,  179 ;  20  How.  Pr.,  465. 

•  Blot  V.  Borceau,  3  N.  Y.,  78,  84. 

7  Connah  v.  Halo,  23  Wend.,  462 ;  post  $  387. 

•  Kayler  v.  Mangles,  1  £sp.  B.,  100 ;  Spears  v.  Hartley,  3  Esp.  R.,  81 ;  1  Hil« 
ton,  292, 296. 

»  Holdemess  v.  CoUinson,  1 M.  dt  B.,  55 ;  7  B.  d&  C,  212 ;  2  Kent's  Comm.  635. 

^^  Schmidt  V.  Blood,  9  Wend.,  268 ;  Morgan  v.  Congdon,  4  N.  Y.,  55 J ;  Blake 

T.  Nicbol^iou,  3  Maule  &,  Sel.,  lOS;  see  McFarland  v.  Wheeler^  20  Wend.,  4G7f 

opinion  by  Senator  Yekplank;  and  Lowe  ^.  Mariiu,  18  HI.,  286;  Sears  T. 

Wills,  4  Allen,  212. 
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A  warehoaseman  cannot  assert  a  lien  on  goods  deposited  with  him 
without  any  authority  from  the  Owner  j^  and  where  he  has  a  lien,  he 
waives  it  by  surrendering  the  property  or  by  claiming  to  hold  it  tor- 
tiously  and  in  violation  of  the  owner's  right.^ 

§  351.  Usage  and  custom  are  often  appealed  to  for  the  purpose  of 
ascertaining  the  rights,  as  wiell  as  the  duties  of  warehousemen.  When 
that  is  the  known  and  established  custom,  they  have  a  right  to  receive 
goods  from  a  carrier,  in  apparent  good  order,  and  advance  to  him  his 
reasonable  charges,  and  hold  them  subject  to  the  lien  of  the  carrier  for 
the  amount  so  advanced  ]  and  where  they  deliver  to  the  owner  without 
exacting  immediate  payment,  they  may  maintain  a  suit  against  the 
owner  to  recover  the  amount  advanced  under  the  custom.  Receiving 
the  goods  in  apparent  good  order,  they  do  not  acquire  simply  the  car- 
rier's interest  subject  to  any  claim  there  may  be  against  him  for  damages; 
they  do  not  stand  in  the  relation  of  assignees  of  the  carrier's  charges ; 
and  they  do  not  assume  the  burden  of  showing  that  the  goods  were  not 
Injured  while  in  the  custody  of  the  carrier.  The  owner  must  look  to  the 
carrier  for  his  damages,  and  cannot  recoup  them  in  an  action  by  the 
warehouseman.^  The  custom  is  the  same  as  that  which  obtains  between 
successive  carriers,  for  the  general  convenience  of  business;  being 
known  and  established,  it  enters  into  the  contract  between  the  parties.* 
And  it  is  not  considered  as  binding,  where  the  goods  are  shipped  with- 
out authority  from  the  owner,  or  where  the  freight  is  paid  in  advance.* 

§  352.  A  usage  of  business  may  also  bo  shown  to  interpret  a  written 
receipt  of  grain  in  store  or  onfrcigliL  Being  in  the  nature  of  a  contract, 
it  is  not  open  to  contradiction  in  the  sense  of  the  rule  applicable  to  re- 
ceipts proper ;  still,  the  import  of  its  terms,  where  these  are  ambiguous,  is 
controllable  by  the  usage  among  grain  dealers,  where  the  usage  is  so 
universal  and  well  known  that  the  jury  are  bound  to  consider  it  parcel  of 
the  contract.  The  custom  is  proved  as  a  means  of  ascertaining  the 
meaning  of  the  language  used ;  and  hence  the  terms  employed  mast 
prevail  in  the  ordinary  sense  attached  to  them,  unless  it  is  shown  that 
these  have  by  a  well  known  usage  of  trade,  a  different  signification. 
The  custom  is  appealed  to  as  explanatory  of  the  transaction,  and  as 

^  Buxton  Y.  Banghan,  6  C.  &  P.,  G74  ;  L.  R.,  9  Exch.,  633. 

»  Holbrook  v.  Wight,  24  Wend.,  109,  179. 

'  Sage  Y.  Gittnor,  11  Barb.,  120 ;  A.Ulen  v.  Carver,  13  lowu,  253 ;  Bowman  t. 
Hilton,  11  Ohio,  303 ;  Hunt  y.  Hafikell,  24  Me.,  339. 

*  Lee  Y.  Salter,  Hill  &  Denio,  103 ;  19  Wend.,  386 ;  4  Hill,  107. 

'  Robinson  y.  Baker,  5  Cash.,  137;  Fitch  y.  New]>erry,  1  Dong.  (Mich.),  1 ; 
Stevens  v.  Boston  6l  W.  Rauroad,  8  Gray,  262 ;  Allen  y.  Smith,  8  Ck>wen,  aOl; 
Brigga  Y.  Boston  &  Lowell  R«,  6  Allen,  246* 
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ahoving  the  intention  of  the  parties.'  It  cannot  be  proTod  whore  the 
contract  is  definite  and  certain ;  and  it  cannot  bo  proved  to  vary  a  set- 
tled rule  of  law.'  The  circumstances  may  be  proved,  and  tho  antecedent 
relation  of  the  parties,  including  a  previous  parol  contract,  to  interpret 
a  written  receipt  of  goods  to  be  forwarded.^ 

§  353.  It  is  the  warehouseman's  duty  to  redeliver  the  goods,  on  being 
paid  or  tendered  his  reasonable  charges.  As  in  other  cases,  the  delivery 
must  be  so  made  as  to  charge  the  owner  with  the  custody  of  the  pro- 
perty ;  and  the  bailee  is  discharged  as  sopn  as  that  is  dono.^  Holding 
by  a  delegated  right,  a  warehouseman  is  not  permitted  as  a  rule  to  dis- 
pute the  title  of  his  principal ;  he  is  not  allowed  to  sot  up  a  personal 
claim  to  the  property ;  and  he  is  prima  facie  bound  to  restore  the  goods 
to  his  bailor.^  The  rule  rests  upon  the  assumed  admission  by  the  bailee, 
of  the  bailor's  title ;  it  does  not  rest  on  the  ground  of  an  estoppel.  It 
does  not  apply  where  the  property  is  taken  from  the  bailee  by  process 
of  law  or  by  a  paramount  title } '  or  where  the  bailee  on  demand  delivers 
the  goods  io  the  true  owner.'  For  his  own  safety,  the  bailee  should 
leave  a  stranger  claiming  the  property  to  his  action ;  and  give  the 
bailor  notice  of  the  suit  This  course  will  protect  him,  and  save  him  the 
inconvenience  of  a  litigation  on  behalf  of  the  bailor.'^ 

§  354.  In  actions  against  warehousemen,  as  against  other  bailees,  the 
onus  of  proof  rests  with  the  party  holding  the  affirmative  on  the  pleadmgs. 
The  plaintiff  must  prove  the  fact,  where  his  right  to  recover  is  based  upon 
an  allegation  of  loss  through  the  defendant's  negligence ;  he  must  sus- 


^  Goodyear  v.  Ogden,  4  Hill,  104;  Dawson  v.  Kittle,  4  Hill,  107.  The  terms 
of  a  contract,  though  in  the  form  of  a  receipt,  most  prevail ;  they  cannot  be 
varied  by  parol  evidence.  Wodeworth  v.  AUcott,  6  N.  Y.,  64,  71 ;  4  N.  Y.  76; 
44  N.  Y.,  495, 504 ;  Famiiss  v.  Hone,  8  Wend.,  247. 

'  Msrkham  v.  Jandon,  41  N.  Y.,  235,  245;  Townaend  Manut  Co.  v.  Foeter, 
51  Barb.,  346. 

'  Blossom  T.  Ckiffin,  13  N.  Y.,  569.  A  warehouseman's  receipt  is  often 
tnevely  an  item  of  evidence ;  its  legal  effect  dei>ends  upon  the  sitnation  of  the 
parties.    Gardiner  v.  Suydam,  7  N.  Y.,  357. 

*  Tittsworth  v.  Winnegnr,  51  Barb.,  14a 

'  Bates  v.  Stanton,  1  Dner,  79 ;  Simpson  v.  Wrenn,  50  111.,  222. 

*  Edson  V.  Weston,  7  Gowen,  278 ;  Stamford  Steam  B.  Co.,  9  Wend.,  327;  Cook 
T.  Holt,  48  N.  Y.,  275;  Edson  v.  Weston,  6  Cranch,  278;  Agio  v.  Atherton,  5 
TtaDt.,758;  ISVt.,  188. 

'  Hardman  v.  Wilcock,  9  Bing.,  382.;  King  v.  Riohards,  6  Whart  R.,  418 ; 
56  N.  Y.,  544, 552. 

*  Rogers  v.  Weir,  34  N.  Y.,  463 ;  45  Barb.,  39p,  395;  24  N.  Y.,  424,  487; 
Bliven  A  Mead  v.  Hodson  River  R.  B.,  36  N.  Y.,  403;  see  Carroll  v.  Mix,  5^ 
Barb.|  212;  andBamaidv.  Kobbe,  3  Daly|35»  373;andBaUv.  Uoffy,  481^  T.|6w 
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tain  his  action  by  such  proof  as  the  circumstances  naturally  call  for.^ 
2^egligenco  is  a  wrong,  and  not  to  be  presumed.  Proof  of  a  total  faUuie 
to  account  for  the  property,  is  prima  facie  sufficient  ;*  so  is  proof  of  a 
failure  to  return  the  goods,  on  demand }  ^  the  failure  is  itself  evidence 
of  a  conversion/  The  bailee  cannot  fairly  remain  silent  under  a  de- 
mand; he  is  bound  to  give  some  account  of  the  property.'  If  he  returns 
only  a  part  of  the  goods,  or  returns  them  in  a  damaged  condition,  he 
ought  to  shew  what  has  become  of  the  missing  goods,  or  how  the  dam 
age  arose.  Being  in  possession  of  the  property  at  the  time  of  the  loss 
or  injury,  and  charged  with  it^  custody,  he  ought  to  explain  the  loss  or 
the  injury ;  ho  has  the  means  of  doing  so;  the  explanation  comes 
naturally  from  him.® 

§  355.  Whartes. 

The  wharves  and  piers  used  in  our  seaports  to  facilitate  the  shipment 

^  Lamb  v.  Camden  &,  Amboy  R,  R.  ^^  T.  Co.,  46  N.  T.,  271, 278;  4  Keyu, 
108 ;  10  Wallace,  17C ;  18  N.  Y.,  534. 

'  Busli  V.  Miller,  13  Barb.,  483 ;  Schmidt  v.  Blood,  9  Wend.,  283»  is  the  lead- 
ing case  in  this  State. 

3  Schwerln  v.  McKie,  5  Robt.,>l04 ;  S.  C.  51  K.  Y.,  180 ;  Higgins  v.  EmmoDSy 
6  Conn.,  76. 

^  Dan  lap  v.  Hunting,  2  Denio,  643 ;  Caimes  v.  Bobbins  &  Mills,  8  Mees.  & 
Wels.,  258 ;  Rose  v.  Uill,  2  Man.  Gr.  Sc  Scott,  787. 

'  Arent  v.  Squire,  1  Daly,  347. 

«  Clark  V.  Spencer,  10  Watts  Pa.,  337 ;  Rex  v.  Bardit,  4  B.  d&  A.,  161 ;  51 N. 
T.,  180.  In  Flatt  V.  Hibbard,  7  Cowen,  493, 500,  the  mle  was  laid  down  in 
these  terms:  ''When  property  entrusted  to  a  \Yarehousenian,  wharfinger,  or 
storing  or  forwarding  merchant,  in  the  ordinary  course  of  business,  is  lost, 
injured  or  destroyed,  the  weight  of  proof  is  with  the  bailee,  to  show  a  want  of 
fault  or  negligence  on  his  part ;  or  in  other  words,  to  show  that  the  injuiy 
did  not  happen  in  consequence  of  his  neglect  to  use  all  that  care  and  diligence 
on  his  part,  that  a  prudent  or  careful  man  would  exercise  in  relation  to  his  own 
property.''  In  Schmidt  v.  Blood,  9  Wend.,  268,  the  warehouseman  offered  to 
show  that  the  goods  had  been  purloined,  and  the  evidence  being  esclnde4l,the 
Court  on  review  granted  a  new  trial,  with  this  remark :  "  The  onus  of  rliowin^ 
negligence  seems  to  be  upon  the  plaintilT,  unless  there  is  a  total  fault  in  dcliv* 
ering  or  accounting  for  the  goods."  Approved  in  Foote  v.  Storrs,  2  Barb.,  326; 
and  in  Harrington  v.  Snyder,  3  Barb.,  380 ;  and  in  Wiggins  v.  Hathaway,  G 
Barb.,  632 ;  and  in  Bush  v.  Miller,  13  Barb.,  481 ;  and  in  Davison  t.  Owners  of 
Crystal  Palace,  9  How.  Pr.,  6 ;  and  in  Williams  v.  Holland,  22  How.  Pr.,  137 ; 
and  in  Schwerin  v.  McKie,  5  Robt.,  404 ;  S.  C,  51  K.  Y.,  180 ;  where  a  i^art  of 
the  goods  wore  not  redelivered,  it  was  hold  that  the  burden  of  proof  as  to  dili- 
gence was  on  the  warehouseman.  The  antliorities  are  conflicting  in  regard  to 
the  burden  of  proof.  Seo  cases  cited  by  counsel  in  Lamb  v.  Camden  &  Amboj 
R.  R.  d&  T.  Co.,  46  N.  Y.,  274,  and  by  Peckuam,  J.,  in  his  dissenting  opinion — 
id.,  289.  See  Cass  v.  Boston  &  Lowell  Railroad  Co.,  14  Allen,  448 ;  and  Baron 
V.  Eldrodge,  100  Mass.,  460 ;  post  $  446. 
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and  landing  of  goods^  are  generally  devoted  like  highways  to  the  pnblio 
use;  the  owners  of  them  are  bound  to  keep  them  in  a  safe  condition  ; 
and  the  lessee  is  bomid  to  keep  them  in  repair.'  The  ownership  of  those 
which  are  used  in  this  manner,  is  qualified  by  the  right  of  the  publio  to 
go  and  return  upon  them ;  and  the  owner's  possession  is  qualified  in  like 
manner :  neither  he  nor  his  tenant  can  exclude  the  public  from  the  rea- 
aonable  use  of  the  premises.  This  blending  of  public  and  private  rights 
is  created  by  the  law  of  the  State ;  it  is  necessary  in  order  to  the  con- 
struction and  proper  enjoyment  of  wharves,  piers  and  slips.  The  essence 
of  the  ownership  in  them,  allowed  by  law,  when  constructed  for  the 
public  use,  is  the  right  to  collect  wharfage  from  ships  and  vessels  using 
them,  in  the  ordinary  way,  to  receive  or  discharge  their  cargo.'  Erected 
on  navigable  waters,  the  public  have  an  implied  license,  to  use  them,  in 
the  customary  way  3^  erected  and  used  as  private  property,  the  publio 
has  no  right  to  enter  upon  them.^ 

§  850.  Wharfingebs. 

The  similarity  of  their  duties,  often  performed  by  the  same  persons, 
has  occasioned  the  terms  warehousemen  and  wharfingers  to  be  used 
sometimes  in  the  books  interchangeably,  as  if  they  conveyed  substantially 
the  same  meaning.  But  this  is  inaccurate  ;  the  warehouseman  receives 
goods  and  merchandise  into  his  warehouse  to  be  stored  for  hire ;  and  the 
wharfinger  keeps  a  wharf,  for  the  purpose  of  receiving  and  shipping 
merchandise  to  or  from  it,  for  hire.  They  are  historically  and  actually 
distinct  branches  of  business,  and  yet  they  are  often  united ,-  as  where  a 
wharfinger  procures  and  appropriates  a  warehouse  on  the  wharf,  and 
assumes  also  the  duties  and  the  character  of  a  warehouseman.^ 

§  357.  The  wharfinger's  responsibility  begins  as  soon  as  he  acquires 
the  custody  of  the  goods,  and  ends  when  he  has  fulfilled  his  express  or 


*  Radway  V.  Briggn,  37  N.  Y.,  256 ;  Wendell  v.  Baxter,  12  Gray,  494 ;  Pitts- 
hQTgh  City  Y.  Grier,  22PeiiD.  St,  54 ;  Lan.  Canal  Co.  r.  Pamaby,  11  Ad.  &,  £11., 
SS23;  Thompson  v^.  N.  E.  Bailway  Co.,  3  Best  ^  Smith,  106 ;  Smith  v.  London  &. 
8t.  E.  Docks  Co.,  L.  B.  C.  P.,  326. 

*  The  Mayor  &c.  of  N.  Y.  v.  Rice,  4  E.  D.  Smith,  604 ;  Taylor  v.  Atlantic 
^  Ins.  Co.,  37  N.  T.,  275 ;  see  farther  under  the  laws  relating  to  the  City  of 
»ew  York :  Marshall  v.  Giiion,  UN.  Y.,  401 ;  Fnrman  v.  New  York  City,  10  N. 
T.,  567 ;  and  Brooklyn :  Wetmoro  v.  The  Brooklyn  Gas  Light  Co.,  42  N.  Y., 
384;  Wetmore  v.  Atlantic  White  Lead  Co.,  37  Barh.,  70. 

*  Heaney  v.  Heeney,  2  Denio,  625 ;  Swords  v.  Edgar,  59  N.  Y.,  28. 

^  Wetmore  v.  Brooklyn  Gas  Light  Co.,  snpra;  CoUett  v.  London  A^N.  R.,  16 
Ad.  &  El.,  N.  R.,  984, 989  ;  22  Penu.  St.,  54 ;  Thompson  t.  Mayor  d:c.,  11 N.  Y., 

115. 

*  Boavior's  Law  Dictionary ;  and  White  v.  Hamphrey,  11  Adolph«  Sl  EUib^  4X 
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implied  contract  witb  respect  to  them.  What  will  amount  to  n  deUy- 
cry  of  the  goods  to  him,  so  as  to  charge  him  with  the  custody  of  them, 
depends  very  much  upon  the  custom  and  usages  of  the  business  A  mere 
delivery  at  the  wharf  is  not  enough,  unless  accompanied  with  express 
notice,  under  such  circumstances  as  wlU  imply  a  consent  on  his  part  to 
receive  them.^  If  it  be  accordmg  to  the  custom  and  understanding  of 
the  parties,  a  delivery  of  the  goods  on  the  wharf  with  notice  will  be  suf- 
ficient to  charge  the  bailee.^  If  the  goods  be  received  into  a  warehouse 
situated  on  the  wharf,  to  be  forwarded,  the  bailee,  it  seems,  doe^  not 
hold  them  as  a  wharfinger  ]  he  is  a  warehouseman  just  the  same  as  if 
his  storehouse  stood  in  some  other  part  of  the  town.'  Some  of  the  Eng- 
lish cases  speak  of  and  treat  him,  under  these  circumstances,  as  a  wharf- 
inger/ But  names  are  not  materi^al,  since  the  duties  incident  to  his 
situation  and  character  are  the  same  by  whatever  name  he  is  called.  If 
he  receive  the  goods  on  the  wharf,  to  forward  by  a  carrier  as  soon  as  ho 
can  find  an  opportunity,  and  in  the  mean  time  stores  them  in  his  wai?>. 
house ;  the  measure  of  his  responsibility  ren^ains  all  the  while  the  same ; 
he  is  bound  to  exercise  the  ordinary  diligence  and  care  of  a  prudent  man 
in  their  preservation.'^ 

§  358.  It  has  been  sometimes  said  that  the  duties  of  a  wharfinger 
are  similar  to  those  of  a  common  carrier.  The  authorities  do  not  sus- 
tain the  proposition.  Lord  Ellenborough,  it  is  true,  in  one  inst4ince  at 
Nisi  Prius,  where  the  goods  had  been  accidentally  destroyed  by  fire 
while  in  the  hands  of  the  wharfingers,  does  speak  of  their  liability  as 
similar  to  that  of  a  carrier ;  but  the  case  did  not  turn  upon  that  point ;  it 
was  a  part  of  the  duty  of  the  defendants,  as  lightermen,  to  convey  the  goods 
from  the  wharf  in  their  own  lighters  to  the  vessel  in  the  river,  on  which 
they  were  to  be  shipped ;  but  it  appeared  in  evidence,  and  was  allowed 
to  control  the  case,  that  the  defendants  had  limited  their  liability,  so  as 
not  to  cover  a  loss  by  fire,  by  giving  notice  to  the  vendor  of  the  goods 
to  that  effect.^    The  other  cases  cited  in  support  of  the  doctrine,  are 

'  Gibson  v.  IngUa,  4  Camp.,  73 ;  Backman  v.  Levi,  .3  Camp.,  414  ;  Packaxd 
v.  Getman,  6  Cowon,  757 ;  Grosvonor  r.  Tho  N.  Y.  C.  E.  E.  Co.,  39  N.  Y.,  34  ; 
Etna  Ins.  Co.  v.  Wheeler,  5  Lansing  B.,  480  ;  the  delivery  mast  be  mode  to 
some  one  authorized  to  receive  the  goods;  Leigh  v.  Smith,  1  G.  d&P.,  C38;  B. 
&  M.,  224. 

'  Cobban  v.  Donne,  5  Esp.,  41. 

•  Piatt  T.  Hibbard,  7  Cowon,  497. 

^  White  y.  IJamphrey,  11  Adolph.  Sc.  EUis,  43. 

'  Matter  of  Webb  and  others,  8  Tonnt.  B.,  443;  QnJggin  v.  Duff,  1  Moos,  dt 
Wels.,  174;  Piatt  v.  Hibbard,  sapra;  Bpbertsv,  Tomer,  12  John  B.,  838; 
Brown  v.  Denison,  2  Wend.,  593 ;  Dillon  v.  N.  Y.  <&  Erie  B.  B.  Co.,  1  Hilton,  83L 

*  Maving  v.  Todd,  1  Stork.  B.,  59 ;  4  Campb.,  22S. 
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dmply  dicta  of  the  judges,  made  incidentally  in  the  course  of  a  trial  on 
principles  not  involved  in  the  decision  of  the  court.^ 

§  359.  The  liability  of  a  wharfinger  is  not  distinguishable  in  degree  from 
that  of  a  warehouseman ;  both  are  bound  to  take  common  and  reasonable 
care  of  the  goods  delivered  to  them.  What  will  be  regarded  as  ordi- 
nary care  and  diligence,  is  generally  a  question  of  fact  for  the  jury,  to 
be  determined  from  the  circumstances  of  the  case.  The  wharfinger,  of 
course,  will  not  be  required  to  take  the  same  care  of  lumber  received 
and  piled  upon  his  wharf,  as  he  takes  of  merchandise  and  such  goods  as 
may  be  easily  purloined  and  stolen.  The  nature  of  the  article,  the  time 
of  the  deposit,  and  the  dangers  to  which  it  is  exposed,  are  all  proper  cir- 
cumstances to  be  considered  in  determining  the  diligence  demanded  of 
the  bailee ;  for  in  this  manner  alone  can  it  be  ascertained  that  he  has 
exercised,  or  failed  to  exercise,  the  ordinary  care  and  diligence  of  a  pru- 
dent man ;  a  failure  in  which  degree  of  care  renders  him  liable.' 

As  the  same  rule  applies  to  both  of  these  classes  of  bailees,  the  decis- 
ions in  respect  to  the  liabilities  of  warehousemen  are  in  point  to  illus- 
trate the  duties  of  wharfingers  in  taking  care  of  the  articles  bailed. 
They  are  to  use  ordinary  diligence  in  keeping  and  guarding  the  prop- 
erty, while  in  their  possession,  and  in  delivering  or  forwarding  it ;  hav- 
ing used  such  diligence  they  are  no  longer  liable,  though  the  goods  be 
destroyed  by  fire,  stolen  by  thieves,  or  embezzled  by  the  person  having 
them  in  charge.^ 

§  800.  The  wharfinger  is  not  responsible  for  goods  casually  burnt  upon 
bis  premises.  But  where  he  gets  them  insured  against  loss  by  fire,  and  they 
are  burned,  and  the  insurance  money  is  paid  to  him,  the  owner  may  re- 
cover of  him  the  moneys  representmg  the  value  of  his  goods,  after 
deducting  the  lien  and  expenses.  The  bailee  derives  his  interest  from 
the  owner,  and  the  insurance  must  be  deemed  to  have  been  made  for  his 


1  BoflS  V.  Johnson,  5  Burr.,  2827 ;  Isaack  v.  Clerk,  Moore,  841 ;  7  Coweny 
502,  note  by  the  reporter.  This  distinction  between  the  argument  of  the  judge 
and  the  Judgment  of  the  court,  familiar  to  all  lawyers,  is  always  material.  On 
the  precise  issue  presented,  the  Judicial  decision  is  the  authoritative  witness  of 
what  the  law  is ;  but  the  argument  with  which  it  is  sustained  is  only  matter  of 
llluBtration,  that  derives  its  weight  from  the  individual  character  of  the  Judga 
Mid  the  inherent  force  of  his  reasoning. 

*  ^*hite  V.  Humphrey,  11  Adolph.  &  Ellis  B.,  43;  1  Mees.  <&  Wels.,  174; 
Foote  V.  Storrs,  2  Barb.,  33G ;  10  Watts,  335 ;  Blin  v.  Mayo,  10  V t,  56 ;  Hatchett 
T.  Gibson,  13  Ala.  R.,  587 ;  Hemphill  v.  Ohenie,  6  Watts  &  Serg.,  62,  75. 

*  Brown  v.  Denison,  2  Wend.,  593 ;  Schmidt  v.  Blood,  9  Wend.,  268 ;  12  John* 
232;  8Cowen,223;  4T.R,58t;  19  John.  XL, 44;  ante  H  333^344,345^354; 
Cbmowith  v.  Dickinson,  8  B.  Mon.  B.,  156. 
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protection,  after  satisfying  the  legal  demands  of  the  tfgent.^  The 
Tule  has  been  applied  in  favor  of  the  owner  of  goods,  msored  by  his  fiio- 
tor  without  being  requested  so  to  do.  The  bailee  has  te  InsollralAo  inter- 
est in  the.goods,  and  on  the  happening  of  a  loss  by  fire  hie  reooYers  their  ftdl 
value;  pays  his  own  debt  on'aocount  of  the  pr(^[Mity,  andhoidii  thoieaUae 
in  trust  for  the  owner.* 

§  361.  Wharfingers  are  answerable  for  their  servants  ^  HaaA  Wliere  tkesr 
f)rovide  the  men  to  do  the  work  of  unloading  vessels,  andpdkmit  no  otii- 
ers  to  bo  employed  thereon,  they  are  rei^nsible  for  tiie  negUgeneo  of 
their  servants,  in  unloading  the  igoods,  althougfh  they  derive  no  profit 
from  their  labor.  By  keying  the  wharf  and  furnishing  the  men,  tSbtety 
make  the  business  their  own,  and  must  answer  for  losses  occurnog 
through  the  negligent  manner  in  which  the  work  is  done.'  As  mastans 
of  the  business,  thoy  must  answer  for  the  negligeat  eonduot  of  ih&k 
agents  and  servants. 

§  SG2.  The  wharfinger  is  bound  to  tt^ttim  or'deliver  the  goods  aooord- 
ing  to  his  contract ;  and  it  is  his  duty  to  deliver  at  the  proper  placoaaA 
to  a  person  authorized  to  receive  the  property.^ 

A  wharfinger  stands  in  the  same  relation  to  the  tRle  as  a  waiehoiifie- 
man ;  ho  derives  his  interest  in  the  goods  and  his  rightof  control  ov«r 
them  from  the  owner  3  he  admits  the  title  of  the  party  from  whom  he 
receives  them,  just  as  a  tenant  admits  the  title  of  the  landlord  nud^ 
'whom  he  holcls.^  Be  docs  the  same  thing  when  aftar  a  sale  of  iMt 
;goods  in  his  hands  he  recognizes  tlie  right  of  the 'purchaser,  by  accept- 
ing a  delivery  order  for  the  property :  and  he  cannot  afterward  dispute 
fhe  title  thus  acknowledged.^  lie  cannot  set  up  title  in  himself  existing 
at  the  time  he  received  the  goods ;  and  it  is  believed  he  cannot  set  1^ 
title  in  a  third  person  unless  ho  connects  himself  with  it.  He  can  shew 
that  tiho  bailor's  title  has  torminat.ed  since  the  bailment,  that  he  has  de- 
livered the  property  to  the  owner,  or  that  the  property  has  been  taken 
from  him  by  legal  process,  or  that  a  recovery  has  been  had  against  him 
for  the  prc^erty  in  an  action  of  which  the  bailor  had  notice.®     And 


'  Siilawa^s  v.  Todd^  2  Stark.  R.,  400 ;  Waters  v.  Monaroh  Life  and  Fire 
Co.,  6  EI.  «fc  Bl.,  870 ;  23  L.  J.  Q.  B.,  102 ;  13  Penn.,  218;  19  N.  Y.,  401 ;  3/  N-  Y^ 

7a.. 

''Gilwon  V.  luglisy  '4  Campb.y  72 ;  Coggs  r.  Bernard,  2  Ld  Baym.,  90O ;  ante 
«^3. 

*  Cobban  v.  Downe^  5  Esp.,  41 ;  Leigh  r.  Smith,  1  C.  &P.,  038;  B.  &  H.,824. 

**  Gojsliiig  V.  Biruio,  7  Bing.,  330 ;  5  M.  &  P.,  ICO. 

*'  ttall  V.  driffen,  3  M.  &  Scott,  732;  10  Biiig.,  »46;  Voodlcy  Y.  Coventiy,  2 
H.  &  C,  1G4 ;  9  Jur,,  2  C.  &  M.,  531 ;  4  Tyr.,  290. 

'6  Vestern  1^.  Co.  v.  Barber,  56  N.  Y.,  544, 552;  Biddle  v.  Bend,  6  Bert  4k 
8iiiith;^24;  C6ok  v.  fiolt,  48'K.  Y.,  27&';  Burton  y.  Wilkinaon,  16  Vt^  186. 


tbtngh  goBty  «f «  ^enrormoii  <»f  tho  ^oads,  in  refosiiig  te  deliver  them 
OB  Aenuendy  be  vks^y  «bow  in  mitigation  of  ilamages  e  snbsegoent  seisure 
•md  sale  of  Ibe  igooils  under  a  proeess  i^gainst  tho  bailor.^ 

§  dC3.  Tho  law  consictors  tho  substanoo  of  a  eontvact,  xather  than  its 
fcHTzn.  A.  contract  onaado  by  A-carrior  io  /ortoard  goods  to  a.point  beyond 
tbe  termination  ef  ;lxis  line,  makes  Urn  a  eommon  carrier  for  tho  whole 
distance :  in  substance  bis  agreement  is  to  carry  and  deliver  the  goods 
to  tho  place  of  destination,  and  he  does  not  become  a  mere  forwarder  at 
the  termination  of  his  line.  His  contract  covers  tho  entire  transporta- 
^tion,  including  each  tr^iDSshipment ;  and  the  law  enforces  the  contract.* 
It  assumes  also  that  the  agent  of  a  railway  company  may  bind  his  prin- 
cipals by  a  contract  for  carriage  over  other  roads  running  in  connection 
with  his  own;' and  tho  validity  of  the  contract  does  not  dej[>ond  upon 
the  agent's  authority  to  bind  tho  connecting  lines.'  Tho  contracting 
^oarrier  assumes  the  liability  of  the  eooanoe^qg  Imes  engaged  in  complet- 
ing tho  transportat  ion.*  Witliout  an  express  contract,  tho  carrier  in  this 
and  other  States  of  tho  TJnion,  does  not  by  receiving  goods  marked  or 
addrt*ssed  to  a, place  bqyond  ^he  terminus  Jot  his  route,  impliedly  con- 
tract to  carry  them  to  tho  place  of  their  destination ;  bis  impliedengage- 
'ine&rt  is 'to  carry  them  "to  tho  end  of  liis  awn  voute,  and  there  deliver 
them  to  the  next  ^carrier  J  ^  and  until  the  delivery  is  made  his  'liability 


'  HlggiDs  T.  Wliltnijy,  24'Weaa.,  379 ;  Sherry  v.  Scbuj^ler,  S'Hm,  204 ;  Curtis 
y.  Wanl,  £0  Conn.,  204.  It  is  not  the  seizuro  that  gives  tho  (lefenco  in  mitiga- 
tion of  (looiagca,  bat  tho  application  of  tho  proceeds  of  tho  property  to  the  pay- 
ment of  tho  bailoi-'ii  debr«.    For  Eaul,  C,  in  Ball  v.  Lincy,  43  N.  Y.^^G. 

*  Wilcox  V,  ParmelcQ,  3  Sand.  K,,  CIO ;  a  contract  h  forward  goods  from 
Xew  York  to  Fairport,  Ohio ;  tho  defendant's  lino  torminafiqg  at  Buffalo,  from 
which  tho  goods  were  to  ho  shipped  by  vessel :  held  a*  carrier's  contract  toPair- 

jM>¥t.  Tho  same  interpretation  is  given  to  a  similar  contract  in  Bead  v.  Spauld- 
iQg,  5  Bosw.,  od4,  404;  H.  C.»  :U)  N.  Y.,  .C30;  see  also  Fairchlld  v.  Slocimi,19 
Wond.,  u:9 ;  Weed  v.  S.  and  S.  B.  R.  Co.,  10  Wend.,  531 ;  Condict  v.  Grand 
Trunk  12.  Co.,  i>4  N.  Y.,  COO.  The  contract  is  toboenforcciVin  its  tmo  sense; 
oud  tho  ciccn Distances  muy  show  ihat  fho  agreement  was  in  fact  that  of  a  for- 
wanler  from  tho  end  of  Iho  carrier'H  route :  Reed  v.  TJ.  S.  Ex.  Co.,  48  N.  Y.,  402. 
5  Hart  V.  B.ana  S.  E.  Co.,  8  N.  Y.,  37  ;  53  N.  Y.,  363. 

*  Qnimhy  V.  Vandcrbilt,  17  N.  Y.,  300;  WilUams  v.  Vanderbllt,  23  N.  Y., 
217 ;  Butrctt  r.  Troy ^  Bo«ton4{..K.  Co.,  40  K.  Y.,  163,  and  note  170 ;  MilnorT. 
K.  Y.  &  N.  11.  R.  JL  C<i.,  53  X.  Y.,  353,;  ManhattanOil  Co.  v.  C.  A.  B.  B.  4  T. 
Co.,  54  K.  Y„  107. 

^  Tho  English  rule  is  concoded  to  bo  different.  Boot  t.  Tho  Great  Western 
R..B.  Co.,  45  N.  Y.,  524 ;  Bortis  v.  Buffalo  and  State  Line  R.  Co.,  24  N.  Y.,  209. 
These  cases  also  involve  tho  constniction  of  tho  N.  Y.  statute.  See  Lamb  ▼. 
Camden-^  Aiubpy  R.  d&  Tr.  Co.,  46  N.  Y„  271 ;  Baboook  v.  L.  S.  d&  M.  S.  B.  00^ 
49  K.  Y.,  401. 
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remains  undiminished.^  His  duties  at  the  end  of  his  route,  are  in  soma 
particulars  like  those  of  a  forwarder  3  he  must  send  the  goods  forward  ao- 
cording  to  his  contract,  whether  expressed  or  implied ;  and  in  the  absence 
of  an  agreement,  he  must  send  them  by  a  responsible  carrier,  pursu- 
ant to  his  instructions.*  But  he  does  not  act  as  a  forwarder,  or  simply 
under  the  liability  of  a  wharfinger  in  the  transshipment  of  the  goods.' 

§  384.  Lie:^3. 

A  wharfinger  has  a  lien  upon  the  good&^ntrusted  to  him,  to  the  extent 
of  his  reasonable  cliarges ;  a  general  lien  on  the  goods  of  his  customer 
in  his  possession,  for  his  balance  in  respect  of  freight  and  wharfage.^ 
His  general  lien  for  the  balance  of  his  accounts,  does  not  cover  charges 
for  labor  or  for  warehouse-room,  where  there  is  no  contract  to  that  effect, 
express,  or  implied  from  a  general  continued  and  imdisputed  usage.' 

»  JoUnsou  V.  N.  Y.  C.  R.  B.  Co.,  31  Barb.,  198  ;  S.  C,  33  N.  Y.,  610 ;  34  N.  Y, 
407 ;  3  LansiDg,  265. 

'  Johnson  v.  N.  Y.  Central  R.  Co.,  33  N.  Y.,  610 ;  Hinckley  t.  N.  Y.  C.  A.  H. 
$.  R.  Co.,  56  N.  Y.,  429;  Sb.  John  y.  Van  Santvoord,  6  Hill,  157 ;  8  Cowen,  2^. 

'  McDonald  v.  Western  R.  R.  Cor.,  34  N.  Y.,  497 ;  Milla  t.  Michigan  Cen- 
tral R.  R.  Co.,  45  N.  Y.,  022 ;  52  N.  Y.,  262. 

*  Nay  lor  v.  Mangles,  1  Esp.,  109 ;  Spears  v.  Hartley,  3  Esp.,  81 ;  Rnshforth 
Y.  Hadfiold,  G  East.,  519 ;  7  East,  224  ^  aeo  Sage  t.  Gittner,  11  Barb.,  120 ;  Dres- 
ser V.  Bosanqnet,  4  B.  &  S.,  460 ;  116  E.  C.  L.  R. 

'  Hoideraess  v.  Collinson,  1 M.  &  R.,  55 ;  7  B.  &  C,  212.  In  Kaylor  y.  Man- 
gles (1  £sp.,.  109),  Lord  Kenyon  said  lic^s  were  either  by  common  law,  usage  or 
agreement;  that  a  lien  from  nsage  was  matter  of  evidence ;  that  the  usage  in 
tho  present  case  bad  been  proved  so  often  it  should  be  considered  a  settled 
point;  nn'l  that  liens  by  common  law  arose  where  a  party  was  obliged  to  re- 
ceive tho  goods.  In  Spears  v.  Hartley  (3  Esp.,  81),  Lord  Eldon  considered  tho 
wharfinger's  lien  for  the  balance  of  a  general  account  as  perfectly  settled,  and 
that  ho  might  hohl  the  goods  under  it  after  the  demand  is  barred  by  tho  stat- 
ute of  limitations.  In  Holdemess  t.  Collinson  (7  B.  Sl  C,  212),  the  general  lien 
for  wharfage  was  admitted;  but  tho  court  refused  to  allow  a  lien  claimed  fw 
laborage,  (comprising  landing,  weighing  and  delivering)  and  warehouse  rent ; 
because  tho  castom  proved  was  not  sufficiently  certain  and  uniform  to  lay  a  foun- 
dation upon  which  an  ospross or  implied  contract  could  bo  found,  to  act  upon  it. 
In  Rushforth  v.  Hadfield,  G  East,  519,  an  oiFort  was  mode  to  establish  the  car- 
rier's right  to  a  lien  for  his  general  balance  on  tho  ground  of  a  general  usage ; 
and  tho  court  allowed  that  a  contract  to  that  effect  might  be  established  by 
proof  of  a  usage  or  course  of  dealing  between  tho  parties,  and  declined  to  up* 
hold  tho  usage  as  creating  a  rulo  of  law.  S.  C.  7  East,  224,  tho  court  held  the 
same  doctrine,  that  tho  claim  was  against  tho  general  law  of  the  land,  and  theie- 
foro  to  bo  regarded  with  Jealousy.  In  Eirkman  y.  Shawoross,  6  Term,  14,  the 
court  held  valid  a  general  agreement  entered  into  by  a  number  of  dyers, 
dressers  and  bleschers,  that  thoy  would  not  receive  goods  to  be  dyed,  dressed  or 
bleached,  but  on  condition  that  they  should  respectively  have  a  lien  on  such 
goods  for  tbcir  general  balance ;  and  that  persons  afterward  delivering  goods 
to  them  with  knowledge  of  it,  must  be  taken  to  bftTe  aawnted  to  tho  tenia  of 
the  agreement.    A.  D.,  1704. 
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His  lion  does  not  attach  unless  the  goods  are  landed  on  his  wharf.^  And 
where  the  goods  in  his  hands  are  sold,  and  the  owner  pays  his  charges  to 
the  date  of  the  sale,  giving  him  notice  of  the  fact,  he  cannot  acquire 
any  further  demand  against  the  vendor  on  account  of  the  goods.^ 

The  wharfinger  has  a  lien  on  a  vessel  for  wharfage  ;^  and  where  the 
vessel  is  secretly  or  wrongfully  removed  from  the  wharf,  and  afterward 
brought  back  without  force  or  fraud,  his  lien  is  revived.  The  law  gives 
him  a  lien  as  a  means  of  collecting  his  charges  3  and  where  the  vessel 
departs  with  the  goods,  leaving  the  wharfage  unpaid,  the  wharfinger 
may  recover  his  demand  from  the  owner.^ 

The  lienholder  waives  or  loses  his  lien  by  surrendering  the  possession 
of  the  property  f  or  by  entering  into  a  contract  or  into  a  course  of  deal- 
ing under  which  goods  are  to  be  received  and  delivered,  without  requir- 
ing prepayment  of  charges  thereon.*  This  results  from  the  nature  of 
a  lien  -,  which  is  not  an  estate  or  interest  in  the  property,  neither  a  jus 
ad  renty  nor  njus  in  rcj  but  a  simple  right  to  retain  the  property  till  the 
charges  thereon  are  paid.''^ 

§  365.  A  factor  has  a  particular  lien  on  the  goods  entrusted  to  him, 
for  his  charges  incurred  on  their  account ;  a  general  lien  on  the  goods  in 
his  possession  for  the  balance  of  his  account  arising  in  the  course  of 
dealings  between  him  and  his  principal ;  and  also  a  lien  upon  the  pro- 
ceeds of  his  principars  property  sold  by  him  as  a  factor,  and  upon  the 
securities  taken  by  him  on  the  sale.*  His  lien  covers  advances  and  lia- 
bilities assumed,  commissions  and  customary  charges;  and  it  attaches  to 
the  goods  when  they  come  int-o  his  lawful  possession.*  He  acquires  his 
lien  when  he  accepts  the  consignment  on  the  terms  proposed  to  him, 
and  receives  the  property."  Until  the  property  reaches  him,  the  con- 
signor has  the  power,  even  in  violation  of  his  agreement  with  the  con- 

*  8eyd8v.  Hay,  4TennE.,  260. 

'  Barry  v.  Longmore,  12  A.  &  £.,  639. 

»  The  Phebe,  Ware,  354. 

«  Qilpin  R.,  lOt ;  FitzsimmoDs  ▼.  Milner,  2  Rich.  R.,  370. 

*  Jordan  v.  JaiiieA.  5  Ham.  R,  88;  Jones  v.  Pearle,  1  8tr.,  556;  Houghton 
▼.  Mathews,  3  B08.  &.  Pall.  R.,  485. 

<  Dauham  v.  Pettee,  1  Daly,  112;  Crawshay  v.  Homfray,  4  B.  d&  Aid.,  50 ; 
Chase  v.  Witmora,  5  M.  &  S.,  306 ;  Hutton  v.  Bragg,  2  Marsh.,  345. 

*  Meany  v.  Head,  1  Mation  R.,  319. 

*  Bryce  6l  Rennie  v.  Brooks,  2S  Wend.,  367,  374 ;  Green  v.  Fanner,  4  Barr., 
S218 ;  Walker  v.  Birch,  6  Term  R.,  262 ;  Vail  ▼.  Durant,  7  Allen,  408 ;  Meyer  y. 
Jacobs,  1  Daly,  32. 

*  Bank  of  Rochester  t.  Jones,  4  N.  T.,  497 ;  Mitchell  ▼•  EdOi  11  Adolph.  di 
£1118,888. 

» •  Winter  v.  Colt,  7  N.  Y.,  288. 
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fiigneO)  to  pledge  the  bill  of  l«dlDg  as  A  security  for  tile  pajiDeiit  of  a 
draft  drawn  a^j^ainst  the  GODslgament ;  and  where  this  is  doftey  the  ooft- 
signee  roust  accept  the  draft  or  he  will  ftot  be  entitled  to  KceiTe  Hie 
property.^  The  transfer  of  the  bill  of  lading  lev  ralue^  prevails  agaiast 
the  consignee  or  factor's  lien  for  a  general  ba&mce.' 

§  36C.  Beceiiing  goods  with  hnowledge  that  advanees  have  already 
been  mode  upon  tliem^  the  factor  receiTes  them  subject  to  esstlug  rights.' 
But  his  lien  for  his  general  bidanee  wlU  attach,  where  he  reeeives-  the 
gpods  without  any  knowledge  of  such  prenous  adiraaces.^  And  where 
the  consignee  or  factor  himsell  makes  advances  upon  the  property  by 
accepting  and  paymg  a  draft  with  the  bill  of  lading  attached,  he  Is  en- 
titled to  protection  as  a  bona  fide  purchaser ;  his  right  is  superior  to  that 
of  the  unpaid  vendor  of  the  goods ;'  he  is  entitled  to  hold  tiie  piopeity.* 

Not  only  has  tho  factor  a  right  to  h<M  the  goods  as  security  for  ad^ 
vanccs  made  upon  themf  it  is  lus  duty  to  do  so  ^  he  must  look  to  the 
proceeds  of  tho  sale  as  the  primary  fund  out  of  whieh  they  are  to  he 
paid.  After  that  is  exhausted,  he  may  have  recourse  to  hte  principal 
for  the  balance  remaining  impaid.'' 

§  8G7.  A  factor  is  a  commercial  agent  ^  and  a  factor  for  sale,  mder 
advances,  is  soraethmg  more  than  an  agent ;.  he  is  a  eonditkmal  pw- 
chaser  for  value,  with  a  right  to  sell  the  goods^  unless  the  owner  on  re- 
quest repays  the  advances.'  Beceiving  goods  to  sell  under  a  dtt  €rtdtn 
commission,  guaranteeing  his  sales,  he  becomes  a  purchaser  in  effect^  as 
%oon  as  tho  purchase  money  becomes  due  on  the  sales  made  by  him.* 

%  3C8.  Tho  law  gives  the  factor  a  lien  for  his  advances  and  reasonable 
charges,  arising  or  made  in  tho  course  of  his  business  \  it  does  not  glTo 
him  a  lien  to  secure  debts  which  accrued  prior  to  the  oommeneement  of 
his  agency  ;^°  nor  to  secure  a  liability  incurred  by  him  merely  as  suictj 

>  Miirino  Dauk  of  Chicago  v.  Wright,  48  N.  Y.,  1. 

'  Coomd  V.  Atlantic  Ioh.  Co.,  1  Peters^  444;  Allan  t.  WUliaoM^  19  Plelc^SO?; 
First  Nat.  Bank  of  CincinDati  v.  Kelly,  57  N.  Y.,  34,  and  cases  there  elted. 

'  Allen  V.  Williaouiy  supra;  Barry  y.  Lengmoie,  12  Adol.  ft  EUis,  639}  seo 
Buckley  Y.  Packard,  20  John.  E.,  421. 

^  Reynobls  v.  Davis,  5  Sandf.,  *267. 

<  Kateles  v.  Desbler,  28  How.  Pr.  R.,  SG ;  S.  G.^  3  KeQrea,  57S. 

•  Wood  V  Orser,  25  N.  Y.,  348, 

^  Gihon  V.  Staoton,  9  N.  Y.,  470. 

*  Parker  v.  Hrancker,  22  Pick.,  40 ;  3  N.  Y.,  02 ;  Brown  ▼.  MoGfftW,  14  PtUn^ 
479 ;  Edwahdh  ou  Bills  and  Notes,  422-424. 

9  That  the  contract  is  orl*;iual  and  not  within  the  statnteof  FrMidfl,B#e  WoUT 
T.  Koppel,  5  Hill,  458 ;  2  Denio^  368;  and  Slierwood  t,  8tottS»14  N.  T.,  MT  |  C 
Barb.,  9  ;  36  N.  Y.,  334. 

^^  Honghton  y.  Mathews,  3  Bos.  &  Pull.,  485, 
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fox  his  prinoi$jal>^  nor  ^  oeouro  ihe  pftyment  of  a  debt  due  from  anjt 
l^fiFsoa  QXQept  Hjifi  Qwaot  of  ihe  property.'  It  does  not  suffer  him  to  ao* 
quise  n,}kxi  upo^  goods,  tha  possession  of  w^hich  he  acquires  in  bad  faith 
ogp  by  an  illegal  (M^tf  ^  and  it  does  not  give  him  a  lien  for  expenses  in- 
oarred  upon  g(¥>d%  wher«i  he  is  indebted  to  his  principal  on  account  of 
previous  salesiy  in  a  greater  S9uny^  nor  "iRhore  the  goods  come  into  hia 
hands  without  authority  from  the  ownar.'- 

No  lien  aiisei^  19  favw  of-  a  fiw^tor  which  is  inconsistent  with  the 
terms  of  bis  oontc^t.^  And  after  a  lien  attaches,  it  is  waived  by  an^ 
agreement  whioh  is  inconsistent  \rith  a  continuance  of  the  Hen,  or  looks 
to  another  seouiity.  or  mpdo  of  payment ;  ^  or  which  accepts  the  pecr 
so^al  credit  of  the  pn^oipal  fojp  the  balance  due  ;^  or  which  provides  x 
new  security  for  the  debt  payabje  on  a  fotore  day.' 

§  360.  HiEB  OF  Things. 

One  who  hires  goods  or  chattels  for  use  acquires  a  possessory  inter^t, 
in  them  during  the  term  of  his  contract  ^  ^^  he  in  fact  contracts  for,  ox 

'  Driulcwater  v.  Goodwin,  Cqwp.,  251;  Podge  v.  Wilspn,  10  IJ.  Y.,  579. 

*•  Barry  v.  Loiiginore,  12  Adol.  ^  ICllMty  639 ;  Snook  v.  DaTidsoo^  2  Campl^*! 
Sia^  fl07 ;  Br^^uaao  ¥.  BmroU,  2  Scott  K.  R.,  11^ ;  1  East,  335. 

'  Eiulock  V.  Craig,  3  Term,  119 ;  Bruce  v.  Wait,  3  Mees.  &  Wels.,  15 ;  4  N. 
Y.,  501. 

*  Enoch  V.  Wehrkamp,  3  Bosw.,  ^. 

*  Martini  v.  Coles,  1  M.  &  S.,  140 ;  Bnckloy*  T.  Baokard,  SO  John.  B.»  421 .;  18 
John.  B.,  24  ;  Bnuca  v.  Wi^it,  sapra, 

<  Chase  V.  Weatmora,  5.  J^anle  ^  9elw.,  1^ ;  Trost  v.  FkHon,  1  HUton,  898 } 
V(.  Mj^nojCactory.  v.  Uuutley,  8  ]^.  H.,  441. 

^  Br^'ce  Y.  Bcopks,  2Q  \Vend.,  367  ;  GowoU  ic  ftimpaon,  la  Yea.,  276b 

"  Dunhani  \.  Pettiq,  %  Ifaly,  U2. 

'  ilewi«^>u  V.  GuVhrie*  3  Scp^t,  29a 

1  <>  PiUnauik  V.  W^ley,  8  John.  R.,  43^.  430^  In  this  oaaa  of  Potnain  t.  Wjtaf^, 
tl^o  plain  till  let  some  ctuwa  aQ<l  sUeep  toe  tlu^  term  of  one  yeac,  to  be  vetunied 
at  the  end  o§  the  $ear  with  theis  notuval  increase;  and  the  oooit  held  that  the 
owner,  the  lessor,  could  ^lot  maintaiu  trespass  against  a  third  person  Ibr  the 
taking  ojT  the  ol)at^l«(  peiidii^g  tbQ  lease  or  Uailmettt,  not  having  either  aelnal 
or  coDstnictive  possessioii  at  the  time.  8  John.  B.,  432,  ante  (  52.  Construe- 
live  possession^  or  a  right  to  immediate  possesawMi,  is  safflcient ;  and  the  general 
owner  or  the  pnrtf  having  a  lici)  upon  the  chattels  may  maintain  the  action* 
Keff  V.  Thompson,  8  Barb.,  ^Vi,  ante  i  104.  The  principle  asserted  in  Putnam 
T.  Wyley  is  cited  in  Concklin  v.  Havens  (12  John.  R.,  314),  as  applicable  to  tha 
increase  of  a  slave  under  a  ilevise  for  life*  The  general  owner  holds  the  eoD« 
stnictivo  possession  of  personal  property.  Ash  v.  Putnam,  1  Hill,  302, 306 ;  Gary 
T.  Hotailing,  1  Hill,  311,  314 }  Smith  v.  Hill,  22  Barb.,  656.  The  contract  is  to 
be  scrutinized  and  enforce4  af»coniing  to  its  tme  meaning;  the  plaintiff  cannot 
maintain  replevin  for  goods  in  Urn  hands  of  a  £Mtor  having  a  lien  Ihr  advaooes* 
W«w)4T.O?Wi%N.y.,348. 
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purchases  the  use  of  the  chattels  for  the  period  or  purposes  of  the  con- 
tract.^ The  price  paid  is  the  consideration  for  the  use ;  so  that  the 
hirer  becomes  the  temporary  proprietor  of  the  things  bailed.  One  who 
hires  a  flock  of  sheep  for  a  year,  acquires  the  right  to  the  increase  of 
the  flock ;  ^  and  an  interest  in  them,  which,  for  the  time  being,  entitles 
him  to  hold  them  against  the  owner  himself.  It  is  a  bailment  of  mutual 
interest;  and  reciprocal  obligation. 

Where  one  delivers  personal  property  to  another,  to  be  returned  after 
a  certain  time,  at  the  expiration  of  the  term  the  same  identical  property 
reverts  to,  and  the  title  is  in  the  bailor ;  and  he  may  take  it  from  one 
having  a  wrongful  possession,  without  being  liable  to  an  action  of  tres- 
pass. It  is  otherwise  where  the  contract  of  the  bailee  is  in  the  alterna- 
tive ;  either  to  return  the  property  bailed  or  deliver  property  of  the  same 
kind  and  quality  ]  or  where  the  contract  is  to  do  the  latter  only.  In 
either  of  these  cases,  the  obligation  on  the  part  of  the  bailee  rests  in 
contract ;  and  till  he  actually  make  the  delivery,  though  the  term  has 
expired,  the  bailor  has  no  vested  interest  in  the  property.'  "Where  by 
the  agreement  the  identical  thing  is  to  be  returned,  the  contract  amounts 
to  a  lease  of  personal  property,  at  a  rent,  for  a  term,  after  which  the 
property  in  the  thing  reverts  to  the  lessor.^    In  such  a  case,  the  bailor 

)  Jones  on  Bailm.,  86;  Hickok  v.  Back,  22  Vt.,  149. 

«  Wood  V.  Ash,  Owen,  138 ;  8  John.,  435. 

»  Hard  v.  West,  7  Cowen  R.,  752. 

*  7  Cowen  R.,  756,  note  a.  In  Seymonr  v.  Brown,  it  was  held  that  the  title 
to  wheat  was  not  changed,  where  it  was  delivered  on  an  agreement,  that  the 
person  receiving  it  shoald  for  every  five  bushels  of  wheat  deliver  in  exchange 
one  barrel  of  ilonr ;  bnt  that  cose  is  overrnled ;  see  Norton  v.  Woodmff,  2  Comst. 
R.,  153 ;  4  N.  Y.,  76 ;  21  Wend.,  83.  Where  under  a  lease  of  cattle  with  a  farm, 
the  lessee  is  at  liberty  to  retnm  cattle  as  good  at  the  end  of  his  term,  the  title 
posses  :  Carpenter  v.  Grififen,  9  Paige's  Cb.,  310.  And  where  goods  are  delivered 
to  another  ])erson,  to  be  sold  and  accounted  for,  or  returned  as  good  as  when 
taken,  the  transaction  amounts  to  a  bailment ;  it  is  not  a  sale,  though  it  author- 
izes a  sale  of  the  goods :  Morss  v.  Stone.  5  Barb.,  516.  A  delivery  of  material  to 
bo  manufactured,  or  of  logs  to  be  sawed  on  shares,  transfers  a  conditional  inter- 
est— an  interest  arising  and  becoming  perfect  on  the  fulfillment  of  the  contract 
by  the  bailee ;  and  until  the  contract  is  fulfilled  the  bailor  retains  the  title,  and 
may  maintain  the  action  of  trover:  Pierce  v.  Scheuck,  3  Hill,  28;  56  Barb.,  I8S. 
He  may  rescind  the  contract  on  reasonable  terms,  and  take  back  the  prO[)erty : 
Clark  V.  Marsiglia,  1  Deiiio,  317 ;  Goodwin  t.  Kirker,  2  Hilton,  401.  When  ma- 
terials are  delivered  conditionally  to  be  manufactured,  the  condition  must  be 
fulfilled  before  the  title  will  pass:  Rightmycr  v.  Raymond,  12  Wend.,  51.  And 
a  condition  subsequent,  such  as  a  condition  in  a  lease  of  cattle  and  a  span  of 
horses,  thut  the  same  shall  be  kept  on  a  certain  farm  or  place,  will  be  enforced ; 
the  lessee  by  a  removal  of  them  forfeits  his  term.  Otis  v.  Wood,  3  Wend.,  493. 
Under  a  bailment  or  mortgage  of  personal  propertyi  we  have  seen  that  the  inter- 
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may  take  or  recover  back  the  article  bailed  as  soon  as  the  time  of  the 
bailment  has  expired ;  but  till  then  his  right  of  property,  or  control  over 
the  property  is  suspended.  But  where  the  bailee  is  to  return  another 
article  of  the  same  kind,  or  has  an  option  to  return  the  same  or  another,  the 
property  passes  i  it  is  the  case  of  a  sale  or  exchange ;  the  person  making 
the  transfer  acquires  a  property  in  the  price,  and  parts  with  his  title  or 
interest  in  the  specific  thing ;  on  its  return  or  redelivery  it  is  regarded 
as  a  payment,  not  a  reversion.  And  when  a  payment  is  to  be  made  in 
Bpecific  articles,  the  title  does  not  pass  until  the  articles  have  been  sep- 
arated from  others,  set  apart  and  actually  delivered  to  the  payee,  or 
tendered  to  hlm.^  If  anything  remains  to  be  done,  the  delivery  is  not 
perfect,  and  the  title  does  not  pass.^ 

§  370.  An  executory  sale  conveys  a  chose  in  action,  and  an  executed 
sale  a  chose  in  possession.  In  order  to  determine  to  which  of  these  two 
classes  a  particular  agreement  belongs,  it  is  a  useful  and  decisive  test  to 
consider  at  whose  risk  the  subject  of  the  contract  is  left,  under  its  pro- 
visions.^ In  a  present  sale,  or  in  an  exchange  of  property  which  amounts 
to  a  sale,  the  risk  is  with  the  purchaser  after  a  delivery  to  him,  and 
sometimes  before  ;^  after  a  delivery,  where  that  is  necessary  to  complete 
the  contract.'  An  agreement  to  exchange  goods,^  does  not  pass  the  title 
until  at  least  a  part  of  the  goods  have  been  delivered.^    In  a  bailment 


eet  of  the  bailee  or  mortgagee  having  a  right  to  the  possession  for  a  definite 
time,  m:iy  be  sold  under  an  execution.  Hall  y.  Samson,  19  How.  Pr.,  481 ;  i.  «., 
where  the  contract  gives  a  right  of  property,  or  something  more  than  a  mere  lien. 
Bufikirk  v.  OlevelauU,  41  Barb.,  610.  A  sale  of  chattels,  for  an  agreed  price,  on 
a  condition  that  the  title  shall  remain  in  the  seller  till  the  price  is  paid,  trans- 
fen  no  interest  that  can  bo  sold  on  an  execution  against  the  purchaser  till  the 
price  is  paid.  Herri u*^  v.  lloppock,  12  N.  Y.,  409.  And  the  delivery  of  a  iiock 
of  sheep  to  be  kept  by  the  bailee  for  their  wool,  does  not  vest  him  with  an  in- 
terest that  can  be  sold  on  execution  until  the  shearing  time.  Hasbroack  y. 
Boutoii,  GO  Barb.,  413.  The  bailee  to  manufacture  and  deliver  on  certain  terms, 
has  after  performing  his  work,  an  interest  in  the  property  which  is  the  subject 
of  a  levy  and  sale  under  an  execution  against  him:  Weayer  y.  Darby,  42  Barb., 
411. 

'  Barnes  v.  Graham,  4  Cowen  K.,  452 ;  Slingerland  y.  Morse,  8  John.  B., 
477 ;  Co.  Litt.,  210  b ;  7  N.  Y.,  433. 

*  McDonald  v.  Hewett,  15  John.  R.,  349;  47  Barb.,  243. 

'  The  rcvci'se  of  the  rule  stated  in  the  text  is  often  afiirmed ;  to  wit,  that 
the  risk  is  with  the  party  holding  the  title.  McConihe  v.  N.  Y.  &  £rie  B.  Co., 
20  N.  Y.,  495. 

*  Joyce  V.  Adams,  6  N.  Y.,  291 ;  Burt  y.  Dutcher,  34  N.  Y.,  493 ;  Bradley  v. 
Wheeler,  41  N.  Y.,  4'J5 :  TtTry  v.  Wheeler,  25  N.  Y.,  520 ;  42  N.  Y.,  lia 

*  Fielil  V.  Moure,  Hill  <&  Deuio,  418. 

*  Chapiu  V.  Poitcr,  1  Hiitoa,  3oG;  Pioison  y.  Hoagi  47  Barb.|  243. 
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the  risk  of  loss  by  fife,  or  from  natural  causes,  remains  with  the  baflor. 
In  a  sale,  it  pasaes  with  the  title ;  and  where  under  the  contract,  siin- 
ILar  things  of  the  same  value  and  quality  are  to  bo  returned  in  lieu  of 
those  received,  the  risk  is  with  the  p<^rson  tx>  whom  the  goods  are  do- 
Evered^  and  he  must  hear  the  loss  where  they  are  destroyed  by  wreck, 
pillage;  fir«,  or  other  inevitable  misfortune.^ 

§  371.  The  hijper^s  special  property  for  the  term,  depends  upon  his 
flilfillment  of  the  contract ;  and  it  ends  where  he  does  any  act  forfoiting 
his  rights  under  the  contract ;  as  where  he  mortgages  or  sells  the  prop* 
e»ty,'  or  does  any  act  repudiating  or  cutting  off  the  owner's  title.*  Ho 
liolds  under  the  contract  of  hiring,  as  a  tenant  holds  under  a  lease ; 
sometimes  under  the  same  instrument.^  But  the  remedies  on  a  termina- 
tion of  the  leaso  ar«  different  -j^  and  tlie  grounds  on  which  the  term  is 
considered  forfeited,  are  not  the  same  in  respect  to  both  kinds  of  prop- 
erty. Under  a  lease  of  real  estate,  the  lessee  has  a  right  to  assign  the 
premises  for  the  term ;  and  all  covenants  or  stipulations  designed  to  limit 
er  qualify  the  right,  or  to  prevent  his  subletting  the  property,  are  cour 
atTHcd  strictly,  se  as  to  give  the  lessee,  under  any  change  of  circum- 
stances, the  beneMal  enjoyment  of  his  estate  or  interest  in  the  pren^ 
iaes.'^ 

§.  372.  Where  a  chattel  is  hired  for  a  term,  of  so  many  days,  months 
or  years,  the  hirer  has  an  interest  in  the  property  for  the  time  agreed 
upon ;  and  he  does  not  forfeit  this  interest  by  any  natural  and  ordinary 
use  of  the  chattel,,  though  different  from  that  contemplated  by  the  owftr 
er.^  The  essence  of  the  contract  must  control ,  ^  if  the  hiring  be  general, 
i^  for  a  term,  the  hirer  is  entitled  to  the  use  of  the  property,  and  does 
net  forfeit  bis  right  by  a  partial  violation  of  the  contract.  The  agree- 
ment resembles  a  lease  of  agricultural  implements  and  live-stqck,  with 
a  farm,  for  a  fixed  term ;  vender  wluch  it  would  be  unreasonable  to  tieot 
the  breach  of  a  stipulation  in  ipespect  to  the  mode  of  using  tiie  chattels 
aa  a  forfeiture  of  one  pari  of  the  eonimct,  leaving  the  other  in  fiiU 


^  Millon  v.  Salisbury,  13  Joliii.  R.,  211. 

*  Norton  v.  Woodraff,  S  IT.  Y.,  158. 

»  Sage  V.  Gile,  8  N.  H.,  325;  Austin  v  Dye,  46  N.  T.,  500. 

*  Fryatt  v.  The  Sullivaa  Co.,  5  Hill,  116;  S.  €.,  7  Hill,  529. 

«  Zala  v.  Zule,  34  Wofiid.,  76;  Vaa  Hoozer  v.  Gory,  31  Barb.,  1>. 

9  Ckamberlaiu  v.  PraU,  $(  N.  T.»  47. 

^  Jackson  v.  Harrisou,  17  John.  R.,  68 ;  Roosevelt  v.  Hopkins,  33  N.  T.»  81 ; 
Lyude  V.  Hough,  27  Barb.,  415 ;  GoUlns  v.  Hasbrook,  56  N.  Y.,  157,  337 ;  aee  QS 
N.  Y.,  85. 

*  Lee  V.  Atkinson  Sl  Brook,  Yelv.,  172;  Hartford  V.  Jackson,  11  H.  H^  14Sb 
»  Martin  v.  Facoaworth,  49  N.  T.,  655. 
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fbrce.^  And  yet  on  a  teraitnation  of  the  leasS;  where  there  is  bo  express 
stipulation  for  a  retwrn  of  tho^  chattels^  the  own^'s  remedy  is  the  same 
as  In  the  ease  of  any  other  bailment;  and  it  is  agreed  that  a  sale  of  the 
implements  and  stock  l^  the  tenant  pending  the  term,  or  any  attempt  to 
sell  them,  determines  tl^  tenancy  as  to  BOfA  property,  and  enables  the 
owner  to  midntain  an  action  t&t  the  things  sold  or  for  their  conver* 
sion.'  Tlie  rent  undw  leases  of  this  kind,  is  held  to  issue  out  of  tiia 
lsnd.> 

Pending  the  lease  er  the  oontraet  of  bailment,  the  owner  has  no  pves« 
ent  right  of  property  in  the  chattels,  or  present  right  to  tho  possesion 
of  them.'*  He  has  only  a  reversionary  interest :  ^  and  he  must  choose  his 
remedy  with  a  view  to  his  legal  rights.* 

$  373.  The  lesser  or  bdlor  of  goods  and  chattels  is  bound  to  deal 
fairly  with  the  bailee  CHf  lessee ;  his  obligations  are  similar  in  soma  r^ 
spects  to  those  of  a  vendor  of  personal  property.  If  a  chattel  bo  hired 
for  a  given  purpose  or  for  a  specified  use,  the  party  letting  it  on  hire 
impUedly  engages  tiiat  it  is  fit  for  the  use  or  purpose  named ;  this  ici 
elearly  his  engagement  where  for  any  leason  the  quality  or  fitness  of 
Hho  chattel  for  the  use  specified,  is  not  discernible  by  an  ordinary  ob< 
server.  E.  ^.,  tho  keeper  of  a  livery-stable,  engaged  in  the  business 
of  letting  carria,ges  and  horses  on  hire,,  is  bound  to  furnish  a  customer 
with  a  carriage  and  harness  reasonably  strong,  safe  and  secure  for  thci 
drive  or  the  Journey ;  and  though  not  Mable  for  defects  that  could  not 
be  discovered  on  a  careful  inspection,  it  is  his  duty  to  use  all  reasonable 
means  to  ascertain  their  true  condition  and  to  keep  them  safe  and  secure. 
He  is  not  I>ound  absolutely,  like  a  common  carrier  of  passengers,  for  the 
stmcture  and  condition  of  the  conveyance ;''  and  he  is  bound  for  the  use 
of  reasonable  diligence,  by  prudent  examination  from  time  to  time,  to 
keep  himself  advised  of  the  condition  of  his  carriages,  harnesses  and 
horses.    Failing  in  this  duty,  he  is  liable  to  his  customer  in  damages,  for 


>  The  oontraot  coven  both  real  and  personal  property ;  see  Mickls  v« 
Iftles,  31  Peun.  St.,  20;  Newton  r.  Wilson,  3  Hen.  &  U.,  47a 

*  Zule  r.  Znle,  tU  Wend.,  fO ;  Bwift  v.  Mosely,  10  Vt.,  SOS ;  BUliags  ▼.  Taek- 
er,  SGray,  908 ;  Farrant  v.  Thompson,  5  B.  &  A.,  88S, 

*  Fay  V.  Holloran,  35  Barb.,  295 ;  Mamhall  y.  Mosely,  SI  V.  Y.,  980 }  SutUIT 
T.  Atwood,  15  Ohio  N.  8.,  186 ;  3  Beiiio,  284,  294 ;  Sahnen  y.  Ma«the\?Sy  8  M.  * 
W.,  827. 

*  Pntman  ▼.  Wyley,  8  John.,  432 ;  Gordon  t.  Harper,  7  Tenn  K.,  9. 
^  LacoHte  ▼.  Pipkin,  13  Smedes  A  Marshall  H.,  589. 

*  Sheldon  v.  Soper,  14  John.  R.,  352 ;  7  Cowen,  670, 680  ;  Mean  t.  The 
don  A  8.  WesHeni  R.  Co.,  11  Com.  B.  (N.  a>,  854  }  £ly  ▼.  Bhlo,  SN.  Y.,  600. 

'  Alden  v.  N.  Y.  C.  B.  Co.,  20  N.  Y.,  102. 
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liyurks  arkung  from  discoverable  defects.^  From  the  natareof  hisbasi 
ness,  he  in  under  an  obligation  to  furnish  a  carriage  or  a  horse  fit  and 
serviceable  for  the  contemplated  use  or  journey.  Hence  where  a  horse 
becomes  disabled  on  the  J9urney,  without  any  fault  on  the  part  of  the 
hirer,  the  owner  is  obliged  to  pay  the  expenses  incurred  to  procure  other 
means  of  returning,  and  for  medicine,  nourishment  and  care  of  the  horse 
during  his  sickness ;  whether  the  horse  recovers  or  dies  of  the  malady.' 
§  374.  It  is  quite  clear  that  the  party  letting  goods  or  chattels  on 
hire,  with  knowledge  of  their  defective  state,  is  liable  in  damages  to  the 
hirer,  for  injuries  resulting  from  the  use  of  them  according  to  the  con- 
tract.^ And  he  is  liable  upon  the  principles  applicable  to  a  sale,  accom- 
panied by  a  fraudulent  warranty,*  or  to  an  order  for  goods  to  be  supplied 
or  manufactured  for  a  given  purpose.**  Upon  principle  a  party  letting  a 
chattel  for  a  specified  use  impliedly  warrants  that  it  is  fit  for  that  nse^' 

*  Fowler  v.  Lock,  L.  R.,  10  C.  P.,  90 ;  11  English  R.,  968 ;  Hadley  v.  Cross, 34 
Vt.,  586.  Plnintiff  hired  of  the  defendant,  a  livery-stable  keener,  a  hoxse,  wag- 
on and  hariioss,  to  go  on  a  Journey  "with  his  wife,  and  while  on  the  journey  the 
spring  to  the  snap  on  the  thill  to  which  the  harness  was  attached,  broke  ;  and 
the  horse  became  frightened  and  overthrow  the  wagon  and  injured  the  plaio- 
tifTs  wife.  On  the  trial  the  Court  instructed  the  jury  that  it  was  the  defend- 
ant's duty  to  furnish  the  idaintiff  with  a  carriage  and  harness  reasonably  strong, 
safe  and  sccuro  for  tho  Journey ;  and  that  in  his  business  it  was  his  duty,  by  pru- 
dent examination  from  time  to  time,  to  keep  them  reasonably  safe  and  secuie; 
that  if  ho  should  suffer  them  to  go  out  without  such  examination  it  would  he 
at  his  peril,  should  there  be  any  defects  capable  of  being  discovered ;  and  that 
the  defendant  was  not  liable  for  defects  that  could  not  be  discovered  on  a  care- 
fnl  inspection.  The  Court  refused  to  apply  the  rule  holding  the  cacrier  of  pas- 
sengers liable  for  hidden  defects  in  their  coaches.  Ingalls  v.  Bills,  9  Mete,  1 ; 
Massachusetts  holds  tho  livery-stable  keeper  to  a  still  more  strict  liability, 
namely,  for  personal  injuries,  whoro  he  lots  an  unsuitable  horse  on  liire,  and  it 
runs  a  ways ;  Horno  v.  Mcakiii,  115  Mass.,  ^^ 

*  HaiTington  v.  Snyder,  3  Barb.,  :530. 

'  A  lender  is  thus  liable,  and  much  more  the  party  letting  goods  on  hire; 
MacCarthy  v.  Young,  6  Ilurl.  &  Nor.  Ex.,  329 ;  Blackemore  ▼.  The  Bristol  R.  Co., 
8  Ellis  &  Black.,  1035, 1050 ;  see  Home  v.  Meaklu,  115  Mass.,  326,  precisely  in 
point. 

*  Levy  V.  Langridgo,  4  Moes.  &  Wols.,  337 ;  the  action  was  brought  on  the 
contract  of  salo  of  a  gun,  for  tho  uso  of  the  plaintiff  and  his  sons,  with  a  war- 
ranty that  it  was  made  by  a  certain  manufacturer,  and  was  sound  and  safe; 
and  it  burst,  injuring,  the  plaintiff  whilo  he  was  using  it.  S.  P.  Sharon  y. 
Moshor,  17  Barb.,  518 ;  1  Daly,  436 ;  18  N.  Y.,229. 

'  Hoe  V.  Sanboru,  21  N.  Y.,  552,  and  coses  thero  cited.  If  the  bidlor  frand- 
nlently  conceals  the  unsoundness  of  a  chattel  lot  on  hiro,  tho  bailee  may  re- 
turn it ;  James  v.  Neal,  3  T.  B.  Mon.  (Ky.),  370 ;  Taylor  v.  Tillotson,  16  Wend^ 
494,  S.  P. 

«  Cook  V.  N.  Y.  Floating  Dry  Dock  Co.,  1  Hilton,  436;  Barzett  y.  MannC 
Co.|  1  Sweeney,  545. 
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* 

especially  wliere  tho  contract  is  made  in  the  usual  course  of  his  busi- 
ness, or  where  the  hirer  has  not  the  means  of  judging  for  himself  in  re- 
spect to  its  fitness.  How  far  tho  hirer  may  recover  for  personal  injuries 
sustained  in  the  use  of  the  property,  depends  upon  the  rule  of  damages ; 
and  while  it  is  quite  clear  that  no  recovery  can  be  had  for  remote  or  spec^ 
ulative  damages,  the  hirer  is  entitled  to  the  damages  resulting  directly 
and  naturally  from  a  breach  of  tho  contract.^ 

§  375.  Where  tho  hired  goods  or  chattels  perish,  pending  the  bailment; 
the  consideration  for  the  hire  or  recompense  to  be  paid  for  their  use,  ter- 
minates with  their  destruction  -,  and  the  better  opinion  is  that  the  rule 
holds  good  where  the  hiring  is  for  the  season  or  for  a  specified  term.' 
The  use  of  the  chattel  being  the  consideration  for  the  hire  to  be  paid  ; 
the  total  loss  of  the  property  removes  all  possibility  of  deriving  an  in- 
come from  its  use,  unless  tho  hirer  assumes  tho  risk  of  loss  by  the  terms 
of  his  contract.  Of  itself  a  hiring  does  not  cast  tho  risk  upon  the  hirer ; 
hence  the  bailor  cannot  recover  compensation  for  tho  use  of  personal 
property  after  it  has  been  destroyed  or  rendered  unfit  for  use.  From  the 
nature  of  the  contract,  it  is  apparent  that  tho  parties  contracted  on  the 
basis  of  tho  continued  existence  of  tho  property,^ 

§  370.  Tho  use  or  service  of  personal  property  is  sometimes  hired 
where  there  is  no  actual  bailment;  as  where  the  owner  accompanies  his 
chattels  and  works  with  them,  or  sends  his  servant  charged  with  the 
custody  and  care  of  them.*  Tho  contract  is  special,  and  tho  owner  is 
answerable  for  the  conduct  of  tho  servant ;  as  where  a  carriage  and 
horses  are  hired  at  a  livery  stable,  and  the  owner  sends  his  own  driver 
with  them.  And  the  rule  is  the  same  where  the  coach  belongs  to  the 
hirer,  and  the  owner  of  tho  horses  sends  with  them  his  own  driver.  The 
custody  is  not  transferred  ]  and  the  hirer  does  not  stand  in  the  relation 
of  a  bailee;  the  driver  is  not  therefore  to  be  regarded  as  his  ser- 
vant.'   The  hirer  may  indeed  become  responsible  to  the  full  extent  of  a 


1  Williams  v.  Vanderbilt,  28  N.  Y.,  217 ;  Cassidy  v.  Lo  Fevie,  45  N.  Y.,  562; 
Oriffin  v.  Colver,  13  N.  Y.,  439 ;  Acailemy  of  Mnsio  v.  Hackett,  2  Hilton,  217. 

*  Maldrow  v.  Wilmington  dec.  B.  li.,  Vi  Rich.  (S.  C),  CD;  bo  held  where  a 
iilavo  died  dnriti^  tho  term,  aud  also  where  he  l>ecame  free;  Wilkea  v.  Haghes, 
37  G;i.,  361. 

'  Taylor  v.  Caldwell,  113  Eng.  C.  R.,  824 ;  aee  also  Dexter  t.  Norcoiiy  47  N. 
Y.,  63;  and  Carjienter  v.  Stevens,  12  Wend.,  589. 

*  Carter  v.  Streator,  4  Jones  (N.  C.)  L.,  62;  Hnghes  v.  Boyer,  9  Watts  (Pa.), 
556.    In  this  case  tho  owner  sent  his  driver  with  horaes  hired  for  a  Jonmey. 

*  Langher  ▼.  Pointer,  5  Bam.  &.  Cress.,  437 ;  Quarman  v.  Burnett,  6  Mees. 
&  Wels.,  499;  Samuel  y.  Wright,  5  £sp.«  263;  Dean  v.  Branthwaite,  5  Esp^ 
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boileoy  'by  maktitg  the  driver  Ms  own  Benrant  or  hj  assmnlBg  th6  ^uAxui 
laanagormout  of  tbo  'chattdla.^ 

i  2ni,  No  aetion  can  bo  baaed  ttpon  an  illegal  contract  of  bailment  ] 
•but  this  rulo  doos  not  prevent  the  bailor  from  recovering  the  goods  ^afier 
thfe  bailment  has  es^red.' 

'A  <K)ntract,  hiring  carriages  and  hotses  for  pleasnre  driving  on  Simdi^y 
is  illegal,  and  no  compenssition  for  their  use  can  be  recovered ;  no  part 
of  the  contriu^t  can  be  •enf<Nrced.  Bat  since  tilie  statnte  prohibiting  labor 
<»:  business  on  the  Lord's  day,  excepts  from  its  operstioii  works  of  neoes- 
dty  and  charity,  contracts  of  hiring  made  or  services  reiidered  on  tiuft 
day,  must  be  valid,  when  they  come  within  the  eKceptionJ°  Where  the 
contract  is  void  bcoiLUSo  illegal,  no  action  can  be  based  upcm  tiie  oon- 
tract )  but  it  does  not  fellow  that  the  owner  is  without  a  remedy  for  the 
(hirer's  negligence  or  misconduct.  He  receives  the  property  -into  his 
cufltody ,  and  though  the  agreement  be  invalid,  it  confers  a  license  to  use 
the  property  for  the  purpose  and  to  the  degree  specified^  and  so  where 
the  hirer  engages  a  t^am  to  drive  to  a  particulso*  place,  «nd  he  drives  it 
to  another  place  and  in  so  doing  injttres  the  horses,  he  is  ^guilty  of  mis- 
conduct;  ho  has  exceeded  his  license  ]  he  is  liable  for  a.  conversion  of 
the  team,  or  for  the  damages  sustained  by  the  owner.^  Without  acquir- 
ing any  rights  under  the  controet,  a.party  is  entitled  to  protection  against 
the  toitious  acts  or  negligent  condnot  of  the  other  pacrtgr  •  a  eommon 
oarrier,  for  examploi* 

§  378.  Under  a -hiring  by  an  infant,  the  owner  cannot  enforce  the  con- 
tract,* and  he  may  enforce  the  legal  duty  to  which  the  law  bmds  him 
independent  of  the  contract^  in  other  words,  infancy  is  a  good  defence 
to  an  action  based  upon  the  contract,  and  no  defence  to  an  action  of 
tort.    Hence  whore  van  infant  hires  >a  horse  to.go  to  a  place  4kgreed  on, 

^  Ifftirpby  V.  Kaufman,  20  La.  Ann.  R.,  551^.  In  this  case  the  hirer  of  teams 
for  the  trausportatiou  of  goods,  prevailed  ou  the  drivers  to  go  beyond  the 
place  agreed  upon,  and  \vashcld  liable  for  their  loss  on  the  nnautborised  trip. 

'2  English  V.  'MbNair,  34  Ala.,  40.  The  -bailor  under  a  contract  rendered 
void  by  tlie  statute  of  frauds,  may  also  recover  back  the  cbattels  after  the 
Vailmont  has  expired,  6v  where  the  bailee  refuses  to  perform  ou  his  part.  Bart- 
lett  V.  Wheeler,  44  Barb.,  1C3;   Jones  v.  Hay,  6*2  Barb.,  501. 

'  McClay  v.  Lowell,  44  Vt.,  110.  Traveling  ou  Sunday  to  visit  one's  cbil- 
dreu  living  away  from- home, 'is  i^itbiu  the  excefttion. 

^  Hall  v.  Corcoran,  107  Mass*,  dol ;  Nodine  v.  Boberty,  46  Barb.,  59;  Wood- 
man V.  Htlbbard,  5*Fost€F,'G7 ;  ^artiu  v.  Gloster,  4G  Me.,  420 ;  contra,  Wheldoo 
T.  Chappel,  8  B.  J./SSO;  and  Gregg  t.  Wyman,  4  Cosh.,  832;  Ffost  v.  Plumb, 
40€o&u.  111. 

^ '  Carroll  v.  Steteli  Island  It.  R.  Co.,  68  K.  Y.,.  186 ;  89  Wis.,  81 ;  83  How.  U 
&,  209;  05  Baib.,  32;  26  Penn.  St.,  342. 
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and  goes  beyond  it  or  goes  to  another  plaoe  in  a  diiSerent  direction^  ho  is 
liable  in  trover  for  an  unlawful  convefsion  of  the  property.^  He  has  a 
ri^ht  to  act  under  the  oontract,  and  while  he  does  «o  the  law  -covers  faxm 
with  its  shield ;  but  where  he  wilfully  repudiates  and  departs  from  thd 
contract,  or  drives  the  horse  with  great  violeaoe  and  cruelty^  he  becomes 
a  WTong-dper;  a  trespasser ;  ^  and  though  not  liable  in  any  form  of  action 
iMsed  upon  the  contract,  he  is  liable  in  trespass  or  trover  for  his  tor- 
tious aet.^  He  disaffirms  the  contract  by  bb  wrongful  act,  and  the 
owner  becomes  entilded  to  the  immediate  possession ;  after  this  his  lia- 
bility stands  upon  general  princ^les/  The  contract  of  hiring  does  not 
afBord  him  any  protection ;  -^he  is  in  no  better  position  than  a  party  in 
possession  under  a  license,  limiting  the  «se  of  the  property. 

4  370.  The  engagements  of  a  party  taking  a  chattel  onbire,  are  to  put 
the  same  to  no  other  use  than  that  for  whioh  it  is  hked ;  to  use  it  wctll  * 
to  take  care  of  it ;  to  restore  it  at  the  time  appointed ;  to  pay  the  com- 
pensation or  hire;  and  in  general  to  observe  whatever  is  prescribed  by 
the  contract,  or  by  law,  or  by  custom.'  The  burr's  contract  is  rarely 
reduced  to  writii^,  and  it  is  seldom  full  and  explidt.  Being  reduced  to 
writing  or  into  a  form  of  express  stipulations,  it  is  to  be  enforced  accord- 
ing to  the  true  sense  of  the  contract ;  and  not  necessarily  in  the  literal 
sense.®  And  where  a  part  of  the  agreement  is  expressed  in  writing  or  in 
a  telegram,  following  a  verbal  negotiation  for  a  specific  use  of  the  prop- 
erty, the  oral  as  wdl  as  the  written  part  of  the  contract -is  tc  be  carried 
into  effect ;  and  where  taken  together  the  stipulations  by  the  bailor 
limit  the  use  to  be  made  of  the  property,  the  hirer  is  liable  for  any  loss 
«r  injury  befalling  the  same,  wlnloat  is  appropriated  to  a  different  iise.^ 

^  Homer  v.  Thwing,  3  Pick.  R.,  492 ;  Fish  v.  Ferris,  5  Duer  E.,  49. 

**  Campbell  v.  Stakes,  2  Wend.,  137;  approved  in  ar^ment  in  Hartfield  v. 
Boper,  21  Wend.,  615, 620;  Veese  v.  Smith,  6  Cranch,  226;  Green  A'.  Greenbank, 
4  Eng.  Com.  Law,  375 ;  Jesnings  v.  Randall,  8  T.  R.,  335 ;  see  MuDger  t.  Heea, 
28  Barb.,  75;  4  Robt.,  553,  559. 

'  An  action  on  tbc  -oaae  is  not  the  proper  reoiedy;  H  Wend.,  137 ;  8  N.  T., 
480,  441. 

♦  Tifft  V.  Tifft,  4  Denio,  175;  Wallace  t.  Moras,  5  Hill,  391.  The  Infant's 
right  of  control  over  the  property  is  no  greater  than  that  of  an  adult ;  and 
•n  adnlt  most  have  authority  for  -what  he  does  with  the  propierty  of  another. 
Anderson  v.  Nichols,  5  Bosw.,  121 ;  S.  C,  28  N.  Y.  600. 

*  Harrington  v.  Snyder,  3  Barb.,  380 ;  S  Kenf  s  Com.,  566^  587 ;  see  New  York 
T.  Mabie,  2  Duer,  401 ;  44  Barb.,  472. 

^  McEvers  v.  Steamboat  Sangamon,  22  Mo.,  187;  in*thi8  ciEuie'tbe  barge 
hired  was  destroyed  by  irresistible  force,  viz.,  ice  in  the  river,  and  the  bailee's 
promise  to  retnni  the  barge  in  good  order,  was  held  diseharged. 
^  Beach  v.  Rariton^  Diel.  Bay  R.  R.  <k>.,  67  N.  Y.,  157 ;  BQchanan  v.  Smithy 
IjO^hw.,  474. 
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The  oral  negotiations  become  merged  in  the  written  agreement,  wlieii 
that  covers  the  same  subject  matter;^  and  not,  when  the  writing  does 
not  on  its  face  purport  to  be  a  complete  contract;^  or  when  it  is  made 
in  part  execution  of  a  prior  parol  contract.^ 

§  380.  The  bailee  may  bind  himself  by  an  express  contract  for  the 
absolute  return  of  the  property  in  as  good  condition  as  it  was  when  he 
received  it.  He  may  assume  a  greater  obligation  than  the  law  would 
impose  upon  him  under  the  circumstances  -,  that  is  to  say,  the  law  will 
enforce  against  him  the  very  terms  of  his  contract,  in  their  fair  mean- 
ing.^ A  promise  to  return  a  hired  chattel  within  a  given  time,  is  not  a 
special  contract  to  insure  its  safety ;  ^  and  under  a  hiring  of  hotel  fur- 
niture for  a  year,  a  stipulation  by  the  lessee  to  surrender  the  property 
in  as  good  condition  as  reasonable  use  and  wear  thereof  will  permit,  does 
not  bind  the  lessee  to  insure  the  property  against  loss  by  fire.®  Under 
promises  like  these  the  bailee  assumes  no  new  obligation  ]  it  is  not  the 
intention  of  the  parties  that  he  should.  He  is  not  therefore  liable  for  a 
loss  or  injury  to  the  property  without  his  fault.''' 

§  381.  The  hirer  of  chattels  for  use,  is  bound  to  confine  himself  to  the 
use  for  which  he  stipulates.  The  contract  regulates  the  rights  of  the 
parties ;  if  the  hiring  be  general,  the  hirer  has  the  use  of  the  chattels 
for  such  purposes  as  they  are  fitted  by  nature,  and  he  Is  responsible  only 
for  ordinary  neglect.^  If  the  hiring  be  for  a  specified  time,  the  hirer 
acquires  an  exclusive  right  to  the  use  of  the  things  hired  during  the  term 
agreed  upon.®  If  on  the  contrary  there  be  no  time  specified  in  the  con- 
tract, and  only  a  general  agreement  to  pay  a  fixed  sum  by  the  year  for 
the  use,  the  bailment  may  be  terminated  at  the  option  of  the  baOor.^ 
And  in  both  these  cases,  the  contract  being  general,  the  hirer  is  entitled 
to  use  the  property  in  the  ordinary  manner ;  that  being  the  implied  agree- 
ment between  the  parties." 

>  Renard  v.  Sampson,  12  N.  T.,  561. 

*  Potter  V.  Hopkins,  25  Wend.,  417 ;  Jeflfery  v.  Walton,  1  Stak.  R.,  267. 

»  MeCuUocli  V.  Girard,  4  WobL.  C.  C.  E.,2t9 ;  Blopsom  v. Griffin,  13N.  Y., 5G9. 

*  HarmoDy  v.  Bingham,  12  N.  Y.,  99. 

'  Field  y.  Brackett,  C6  Maine,  121 ;  hailee  held  not  liable  fur  a  loss  by  theft. 

<  Hyland  v.  Paal,  33  Barb.,  N.  Y.  S.  R.,  241 ;  bailee  held  not  liable  for  a  lorn 
by  fire. 

^  Millon  V.  Salisbury,  13  John.  R.,  211 ;  Vaughan  v.  Webeter,  5  Harr.  (Del.), 
256. 

'  Angus  V.  Dickerson,  1  Meigs  R.,  459. 

»  Hartford  v.  Jaclojon,  11  N.  H.,  145;  8  John.  R.,  432;  23  Vt.,  149. 

^°  Drake  v.  Redington,  9  N.  H.,  243.  The  rale  is  the  same  nnderagrataitooa 
loan  for  an  indefinite  time ;  Crser  v.  Storms,  9  Cow.  R.,  687. 

^  >  Harrington  y.  Snyder,  3  Barb.,  380 ;  M'Keilla  y.  BrookSy  1  Yeig.  (Tean.),  7& 
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'When  a  chattel  is  hired  for  a  definite  purpose/  or  for  nso  in  a  particu- 
lar manner ;  as  where  a  horse  is  hired  to  ride  or  drive  a  certain  distance 
or  to  a  particular  place  j  the  hirer  is  guilty  of  a  conversion  where  he 
goes  farther,  or  uses  the  chattel  in  a  way  not  authorized  by  the  contract.^ 
And  in  such  unauthorized  use  of  the  property  the  hirer  is  liable  for  all 
injiurics  and  losses ;  at  all  events,  he  cannot  excuse  his  failure  to  return 
the  property,  by  shewing  that  it  was  lost  while  in  use  by  him  contrary 
to  the  terms  of  the  contract.^  He  is  thought  to  be  liable  for  all  injuries 
and  losses  after  such  unlicensed  use  of  the  property,  because  without 
authority  he  brings  it  within  the  operation  of  destructive  agencies  j  ^  and 
there  can  be  no  doubt  of  his  liability  on  the  ground  that  his  use  of  the 
property  in  violation  of  the  agreement,  is  itself  and  act  of  conversion.* 

Where  the  chattel  is  used  in  violation  of  the  contract,  the  bailor  by 
receiving  payment  for  the  unauthorized  use,  ratifies  the  act,  and  cannot 
afterwards  maintain  the  action  of  trover.*  But  he  does  not  waive  his 
cause  of  action  by  taking  back  the  property ;®  nor  is  he  left  without  a 
remedy,  where  the  property  has  been  wrongfully  or  negligently  injured 
by  the  bailee,  and  he  receives  the  usual  hire  from  him  on  its  return. 

§  382.  The  use  to  be  made  of  a  hired  chattel  is  sometimes  limited  by 
the  nature  of  the  property.  Thus,  one  who  hires  a  saddle-horse,  has  no 
right  to  use  him  in  a  cart,  or  to  carry  loads  as  a  beast  of  burden ;  and 
one  who  hires  a  vehicle  constructed  for  the  accommodation  of  two  persons, 
is  not  at  liberty  to  overload  it  with  a  greater  number.''^  On  the  same 
principle,  the  right  to  use  a  chattel  terminates  on  its  becoming  unfit  for 
further  service ;  as  where  a  hired  horse  becomes  sick  or  lame  on  a  jour- 
ney,® The  mo*7e  of  feeding  and  watering  the  animal,  and  the  manner 
of  driving  him,  are  also  prescribed  by  the  nature  of  the  chattel ;  so 
clearly  that  the  hirer  impliedly  engages  to  feed,  water  and  drive  the  an- 
imal with  reasonable  skill,  prudence  and  discretion.® 

§  383.  The  purpose  for  which  goods  or  chattels  are  hured,  may  or 
may  not  enter  into  the  contract ;  if  it  appear  from  the  circumstances,  or 

^  Rotch  V.  HaweSy  12  Pick.  U,,  136 ;  Mayor  of  Colambns  v.  Howard,  6  Ga.> 
(213 ;  Homer  v.  Thwing,  3  Pick.,  492 ;  Lewis  v.  McAfee,  32  Ga.,  465 ;  5  Ma88.» 
104 ;  ante  $$  377,  378. 

*  Hooks  V.  Smith,  18  Ala.,  338;  Beach  v.  Raritan  &  Del  Bay  R.  R.  Co.«  37 
N.  Y.,  457,  468 ;  6  Bosw.,  395 ;  30  N.  Y.,  630. 

'  Read  v.  Spanldiog,  5  Bosw.,  395 ;  S.  C,  30  N.  Y.,  630 ;  12  Gratt.,  153. 

*  ColliDs  V.  Bennett,  46  N.  Y.,  490;  Lncas  v.  Trumbull,  15  Gray,  306. 
«  Rotch  ▼.  Hawes,  12  Pick.  R.,  136;  Stewart  v.  Drake,  46  N.  Y.,  449. 

*  Reynolds  v.  Shnler,  5  Cowen,  323 ;  Livermore  t.  Northmp,  44  N.  Y.,  107. 
^  Harrington  v.  Snyder,  3  Barb.,  380  ;  Thompson  y.  Harlow,  31  Ga.,  348. 

*  Mooser  t.  Larry,  15  Gray  (Mass.),  451 ;  Eastman  y.  Sanbofn,  3  Alien 
(Haas.),  594;  6Ga.,213;  5  Mass.,  104. 
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from  the  language  of  the  parties,  that  the  hiring  was  intended  for  a  giren 
purpose,  it  is  to  be  considered  as  a  part  of  the  contract.  On  the  other 
hand,  an  incidental  mention  of  the  purpose  for  which  a  chattel  is  hired, 
or  of  the  place  where  it  is  to  be  used,  will  not  become  an  essential  con- 
dition of  the  contract.^  In  short,  the  substance  of  the  contract  confers 
-and  limits  the  right  to  use  the  property,  and  is  to  be  ascertained  as  a 
matter  of  fact.  Under  a  general  hiring,  the  bailee  acquires  the  right  to 
tise  the  chattel  generally,  or  for  any  ordinary  purpose ;  but  he  does  not 
'acquire  the  right  to  send  it  upon  a  dangerous  voyage  5  especially  where 
by  the  general  custom,  property  thus  employed  is  expressly  hired  for 
that  purpose,  and  paid  for  proportionally  on  account  of  the  increased 
risk.* 

Under  a  contract  of  hiring  for  a  term,  the  breach  of  a  stipulation  by 
the  bailee  in  respect  to  the  place  where  a  chattel  is  to  be  used,  without  injur- 
ing or  attempting  to  injure  or  impair  the  reversionary  interest  of  the  bailor, 
does  not  determine  the  bailment,  and  is  not  therefore  a  conversion.' 
The  act  does  not  repudiate  the  right  or  title  of  the  bailor ;  and  it  is  well 
settled  that  a  mere  removal  of  a  chattel  without  right  does  not  amount 
to  a  conversion  unless  the  taking  or  detention  is  with  intent  to  convert 
it,  or  has  the  eflfoct  to  change  or  destroy' the  chattel.*  The  removal  or 
the  misuser  renders  the  bailee  liable  for  any  injury  or  loss  arising  from 
his  unauthoiized  act. 

§  384.  The  hirer's  duty  to  take  care  of  the  chattels  and  use  them  well, 
is  usually  implied  by  law ;  it  is  seldom  the  subject  of  an  express  agree- 
ment. Under  the  rule  as  implied  by  law,  the  hirer  must  exercise  the 
satne  degree  of  care  and  diligence  which  all  prudent  men,  that  is,  the 
generality  of  mankind  use,  in  keeping  their  own  goods  j  and  this  rule  is 
interi)rotod  with  some  reference  to  the  circumstances  and  the  nature  of 
the  property.    A  man  who  hires  a  horse,  is  bound  for  the  use  of  reason- 


>  narvey  y.  Epes,  12  Gratt.,  153, 176, 183.  This  caso  holds  that  tho  nae  of 
chattels  (slaves)  in  a  different  place  from  that  specified  in  the  oontract  of  hiring, 
is  not  of  itself  a  con  version ;  but  is  snfflcieitt  to  cast  oa  the  hiter  the  burden  of 
proving  that  thoy  did  not  fall  sick  and  die  in  couseqaenco  of  this  employment 
in  a  tlifferent  jjlsice. 

*  Spencer  v.  Pitcher,  8  Leigh  R.,  565. 

*  Harvey  v.  Enes,  snpra. 

*  Foulder  v.  Willoaghby,  8  Mees.  A  Wols.,  540 1  ttorer  Ibr  a  span  of  hones  pnt 
off  a  ferryboat,  for  tho  plaintiff's  misconduct;  see  Eldridgo  v.  Adams,  54  Barb., 
417.  See  on  the  point  of  conversion :  Salt  Springs  Nat.  Bank  v.  Wheeler,  49 
N.  Y.,  492;  Moore  v.  McKibbin,  33  Barb.,  246 ;  King  ads.  Geii,  4  N.  Y.  Leg.  Oba., 
S43.  Supra,  $$  372, 381 ;  earn  t-o  be  used  by  bailee,  a  droTor-of  catUe;  Hay- 
nard  v.  Buck,  100  Mass.,  40. 
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able  care  and  skill  in  feeding  and  \7atering  him ;  ^  and  in  driving  him ;  ^ 
and  in  keeping  or  harnessing  him  at  an  inn.^  And  he  is  liable  for  tlie 
direct  and  natural  damages  resulting  from  his  failure  to  exercise  such 
care  and  skill,  or  from  the  failure  of  his  servants.* 

The  hirer  may  in  some  instances  render  himself  liable,  even  where  he 
acts  in  good  faith  and  to  the  best  of  his  ability ;  as  where  ho  undertakes 
to  prescribe  for  a  hired  horse,  taken  ill  on  a  journey,  and  from  want  of 
skill  gives  him  a  medicine  that  causes  his  death.  He  is  not  answerable 
for  results  where  he  calls  in  a  farrier.*^ 

§  385.  The  time  for  which  chattels  are  hired,  and  the  use  to  which 
they  are  to  bo  applied,  will  generally  indicate  the  understanding  of  the 
parties  in  respect  to  expenses  and  ordinary  repairs.  On  this  point  the 
provisions  of  the  civil  code  are  quite  specific  and  miRutc  f  while  under 
the  common  law,  the  liabilities  of  a  bailee  in  this  particular  do  not  ap- 
pear to  bo  very  accurately  defined.''^  When  horses  or  other  domestic 
animals  are  hired,  for  a  journey,  or  for  a  length  of  time,  the  natural 
inference  is,  that  the  hirer  assumes  the  ordinary  expenses  of  feeding  and 
keeping  them  in  good  condition.'*  A  like  inference  can  hardly  be  made 
under  a  hiring  of  inanimate  chattels,  so  as  to  chaise  the  hirer  with  the 
expenses  of  keeping  them  in  repair.  And  it  is  -quite  well  settled,  that 
the  hirer  of  horses,  cattle,  or  carriages,  is  not  liable  for  unusual  and 
extraordinary  expenses,  that  become  necessary  for  the  use  or  the  preser- 
vation of  the  property  j  as  where  a  horse  falls  lame  or  sick  on  a  journey, 
or  where  a  carriage  is  broken  down,  or  where  a  barge  is  sunken  or 
crushed  by  the  ice,  without  any  fault  on  the  part  of  the  hirer.® 

Under  the  late  system  of  slavery,  the  hirer  was  held  bound  to  treat 
the  slave  with  a  due  consideration  of  his  wants ;  and  the  law  implied 
an  agreement  on  the  part  of  the  hirer  to  furnish  hiia  with  suitable  food 


'  Eastman  v.  Sanborn,  3  Allen,  594;  Chase  v.  Moody,  55  X.  H. 

•  Mooera  v.  Larry,  15  Gray,  451 ;  Gra7es  v.  Moses,  1'3  Minn.,  335. 
'  Hall  V.  Warner,  GO  Barb.,  133;  Chaso  v.  Moody,  snpra. 

•  Sinclair  v.  Pearson,  7  N.  II.,  210 ;  and  tho  four  last  above  cited  cases. 

•  Doan  V.  Keote,  3  Campb.  R.,  4. 

«  Coilo  of  La.,  Arts.  2^46,  2002,  2G34,  2665. 
'  2  Kent's  Comm.,  586. 

•  Tho  dnty  of  keeping  liired  horses  in  a  good  and  serviceable  oomUtion,  may 
Tcry  well  obligo  tho  hirer  to  keep  them  properly  shod. 

9  Millon  V.  SaliHbnry,  13  John.  11,211;  McEvcrs  v.  Steamboat  Sangamon, 
22  Mo.,  187;  37  N.  Y.,  457,  A?0]  3  Barb.,  3-SO;  Keading  v.  Menham,  1  Mood.  & 
Rob.,  23 i.  This  ca*o  holds  that  under  an  agreement  by  tho  owner  to  keep  a 
carriage  hired  by  the  year  in  repair,  ho  is  bound  to  repair  where  tho  oarriago  ia 
injured  by  any  cause  except  tho  hirer's  willful  default. 
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and  shelter ;  but  it  did  not  require  the  hirer  to  pay  for  modical  t 
and  attendance  upon  him  in  sickness.' 

§  380.  There  aro  cases  where  tho  hailce  baa  not  himself  l>een  gailty 
of  any  negligence  and  yet  has  a  right  of  action  for  an  injury  to  tbe 
property  against  a  third  person ;  and  in  these  cases  tho  owner  Bbooid 
recover  against  the  hirer  tho  amount  recovered  by  him  against  tho  third 
person.  There  can  bo  littlo  doubt  that  tho  owner's  rooovery  Bbouid 
thus  bo  made  commensurate  with  tliat  of  his  bailee,  q/lcr  a  recovery  by 
tbo  latter  agunst  tho  third  party.  Deducting  expenses,  tho  bulce  under 
thoso  circumstances  recovers  and  recoivoa  tho  dam^os  in  trust  for  the 
owner." 

§  387.  Under  a  delivery  of  goods  ujwn  a  double  or  conditional  con- 
tract of  hire  or  sale,  tho  receiver  is  regarded  as  a  bailee  for  most  por- 
po3es:e.(7., whoroamaitrccBlvesgoodauponacontractjby whichho  is  to 
keep  them  a  certain  period  and  to  become  tho  owner  if  bo  pays  for  them 
within  that  timo,  and  othorwiao  ia  to  pay  for  the  use  of  them ;  ho  receives 
thorn  as  a  bailee  in  tiiis  sonso,  that  tho  property  in  them  is  not  chained 
fill  tho  prico  is  paid ;  and  if  tho  bailee  in  tbo  mean  timo  assume  to  sell 
them,  tho  bailment  b  ended,  and  tho  owner  may  demand  and  recover  tho 
goods.'  The  contract  is  not  allowed  to  operate  beyond  tho  intention  of 
tho  parties ;  and  tho  receiver  of  tho  goods  under  tho  agreement  b  not 
regarded  as  a  baileo,  sd  that  a  recovery  by  him  against  a  trespasser  for 
taking  and  converting  tho  property  will  bar  a  aocond  action  by  the  ven- 
dor. The  transaction  does  not  uuito  tho  interests  of  tho  parties  like  a 
simple  bailment.* 

Au  honest  purchaser  from  tho  party  in  possession  is  not  liable  to  an 
aotiou  until  ho  has  had  an  opportunity  to  restore  the  property  to  tho 
trno  ovner.^    Purchasing  with  notice  of  tho  defect  in  tbo  title,  ho  can 

I  The  cOBtom  of  lirrius  slaves  by  the  week  or  by  tbo  sonson  entered  into  the 
contnut ;  and  tbe  hirer  ounoioil  tho  oxpeuwa  of  aupplyio^  thom  vUU  suitalila 
food,  iLs  ill  the  onlinary  biro  of  hauda  upon  a  farm,  trithout  niidcrtakiug  for 
their  proper  treatment  in  caso  of  xickuoaa.  Sims  v.  Kio^,  13  Aht.  IL,2:I3; 
Leach  v.  Wcat.lG  AIa.,2oO;  label  v.  NoiTelI,4  Gratt.,17G;  10  Hampb.  B.,2CT. 
<  Seo  Blisa  v.  Sch:inb,  43  Durb.,  3:13, 3ii ;  and  Kellosj;  v.  SireCDoy,  1  Lonsbg 
E.,3il7;  S.  C.,43N.T.,2Dlana2C3;  GO  Barb.,  1D8. 

Sargent  r.  Gilo,8  ti.  Ilamp.  I1.,32j;  HorrlDg  v.  Hoppock,15  N.  T.,403; 

igv.  Taylor,  2  Hill  It.,  323;  Damott  v.  Pritcliard,2  Pick., 512;  Foirkanki 

ie1ps,1^Pick.,&-lJ;  Dresser  Mud  nf.  Co.  v.  WaterBtoii,3Uetc,9;  IIcrriDg 

iilanl,  2  Sandf.  B„  419 ;  Billiard  v.  Barrett,  40  H.  Y.,  314  ;  Carter  t.  Eins*- 

103  ilaea.,l>n.    Ante  i  349. 

Bubronck  v.  LouDsbaiy,  26  N.  Y.,  593 ;  Smith  v.  Jtunaa,  7  Coir.,  SUS,  sot* 

19  X.  Y.,  313. 

Uillspaugh  V.  UitoheU,  8  Baib.,  333;  fionett  v.  Wwran,  3  BUI  B.,  31& 
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hardly  Insist  upon  the  formality  of  a  demand  before  suit.^  Mere  pos- 
session for  a  special  purpose,  though  following  an  agreement  for  the 
property,  does  not  enable  a  man  to  transfer  the  title.^  And  there  can 
be  no  title  to  goods  gained  through  a  felony.^ 

§  388.  Under  a  bailment  of  goods  by  joint  owners  or  by  tenants  in 
common,  the  contract  must  be  fulfilled  with  a  due  regard  to  the  relation 
subsisting  between  the  bailors;^  and  they  are  jointly  liable  on  the  con- 
tract.* On  the  other  hand,  where  two  or  more  persons  jointly  hire 
goods  or  chattels  for  use,  they  are  jointly  liable  on  the  contract  ;*  and 
where  one  person  hires  a  horse  which  is  delivered  on  his  request  to 
another  and  by  him  driven  to  death,  the  hirer  driving  another  horse  in 
company  with  him,  both  may  be  held  jointly  liable  for  the  injury.''^  In- 
deed, the  rule  is  general,  that  where  an  act  is  done  by  the  co-operation 
of  several  persons,  causing  an  immediate  injury,  all  may  be  held  jointly 
liable  ;  both  when  the  act  may  be  characterized  as  a  direct  trespass, 
and  when  it  is  the  result  of  negligence  by  all,  working  a  direct  injury.* 
Some  concert  of  action,  or  at  least  co-operation  is  necessary  to  main- 
tain the  action  of  trespass  against  parties  sued  as  joint  trespassers.^ 
Concurrence  without  concert  of  action  in  an  act  of  negligence,  renders 
the  parties  liable  jointly  and  severally  for  the  injury.^® 

A  joint  action  cannot  be  maintained  against  a  master  and  servant  for 
a  willful  injury  done  by  the  latter  in  driving  his  master's  carriage  in  his 
absence ;  and  the  current  of  authority  allows  the  action  against  both 
for  an  injury  caused  by  the  servant's  negligence,  in  the  master's  ab- 
sence, in  driving  his  team  or  in  the  prosecution  of  his  business;  ^^  and 

>  WooBter  V.  Sherwood,  25  N.  Y.,  278.        «  Bafisett  v.  Spofford,  45  N.  Y.,  278  ' 
»  Brower  v.  Peabody,  13  N.  Y.,  121. 

«  Ante  $  56;  Davis  v.  Lotticb,  4G  K.  Y.,  393;  Beecher  v.  Bennett,  11  Barb.« 
374. 

»  Belfast  &c.  Plank  Hoad  Co.  v.  Chamberlain,  32  N.  Y.,  651. 

•  CyBrien  v.  Bround,  2  Spears  (S.  C),  495. 
^  Banfleld  v.  Whipple,  10  Allen  (Mass.),  27. 

•  Bishop  V.  Ely,  9  John.  R.,  294 ;  Guille  v.  Swan,  19  John.  R.,  381 ;  Loseo  ▼. 
Buchanan,  61  Barb.,  88 ;  S.  C,  51  N.  Y.,  476 ;  Colegrovo  v.  Harlem  &,  New  Haven 
R.  R.  Cos.,  6  Dncr,  382,  402;  S.  C.  20  N.  Y.,  492;  see  Williams  v.  Sheldon,  10 
Wend.,  654,  as  to  reqnisife  concert  to  Justify  an  action  of  trespass  against  sev- 
eral pcTBons  as  Joint  trespassers. 

•  Obzen  v.  Schirenbnrg,  3  Daly,  100.  The  injured  party  may  sue  one  or  all 
for  an  act  of  tort:  Low  v.  Mnmfonl,  14  John.  R.,  426. 

'0  Barrett  v.  The  Third  Ave.  R.  R.  Co.,  45  N.  Y.,  628;  Klander  t.  McGrath, 
35  Penn.  St.,  128 ;  Hawkesworth  v.  Thompson,  98  Mass.,  77 ;  Pfau  t.  Williamson, 
63  111.,  16,  holds  contractor  liable  toemploycn 

»»  Wright  V.  Wilcox,  19  Wend.,  343;  Phelps  v.  Wait,  30  N.  Y.,  78;  Losee  t. 
Bochanan,  61  Barb.,  86,  88;  see  Parsons  v.  Wiuchell,  5  Cush.,  592. 
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the  rule  has  been  applied  so  as  to  hold  a  corporation  and  its  servants  and 
agents  jointly  and  severally  liable  for  injuries  caused  by  their  negU- 
gence  in  the  conduct  of  ifs  business.^ 

§  389.  Liability  in  respect  to  Servants,  Under  the  common  law  every 
man  is  responsible  for  injuries  occasioned  by  his  own  personal  negligence, 
and  for  the  negligence  of  those  whom  the  law  denominates  hia  servants, 
while  engaged  in  the  business  or  work  for  which  he  employs  them.' 
He  is  not  liable  for  the  unauthorized  malicious  or  willful  act  of  his  ser- 
vant ^^  or  for  his  tortious  act  or  illegal  act  exceeding  his  authority/ 
He  is  answerable  for  the  servanVs  misjudgment  or  error  in  fact,  and 
wrongful  act  thereon,  within  the  scope  of  his  employment ;  *  for  the  ser- 
vant's want  of  intelligence  and  his  act  of  folly  arising  therefrom;®  and 
for  the  servant's  failure  in  duty  during  his  intoxication  J 

The  master's  liability  for  the  acts  of  his  servant  is  placed  upon  tlies^ 
grounds ;  first,  they  are  done  on  his  behalf  and  are  therefore  his  acts ; 
second,  he  employs  or  selects  his  servant  with  knowledge  of  his  charao- 
ter,  capacity  and  skill,  and  has  the  right  to  direct  and  control  his  con- 
duct. The  employer  is  the  master,  and  must  answer  for  the  acts  of 
misconduct  of  the  subordinate  within  the  line  of  his-  employment.'  The 
rule  is  perfectly  plain  and  well  settled ;  and  the  only  difficulty  in  it» 
application  is  generally  one  of  fact,  namely  this,  to  ascertain  the  tnio 
relation  in  which  the  parties  stood  to  each  other.^  The  master  musi 
answer  for  his  servant's  negligence,  and  for  the  negligence  of  one  who 
volunteers  to  assist  him  in  his  labors  -,  ^^  as  where  the  servant  driving  hi» 

'  L08C0  V.  BaclianaD;  supra;  see  34  N.  Y.,  30;  8aydam  v.  Moore, 8  BarU, 
358 ;  13  N.  Y.,  42. 

*  Sainiuell  v.  Wright,  5  Esp.,  263 ;  Dean  t.  Brauthwaite,  5  Eap.,  35. 

3  Frascr  v.  Freeman,  43  N.  Y.,C66;  Vanilerbilt  v.  Richmond  T.  Co.,^2N.Y., 
^9 ;  Pittsluirgli,  Allegheny  &  Maucbester  P.  Railway  Co.  v.  Donahue,  TOPenn* 
St.,  1 19.  A  boy  riding  on  a  car  was  willfully  and  wantonly  Btrack  by  thedrirer 
and  thrown  oif  the  car;  and  tho  car-wheel  passed  over  him;  lield  in  a  snit 
against  the  owners  of  tho  car,  1st,  that  they  were  not  liable  for  the  act  of  tho 
driver  in  striking  the  boy;  2d,  that  they  were  liable  for  negligently  driviog 
over  him. 

*  Isaacs  V.  Third  Ave.  R.  R.  Co.,  47  N.  Y.,  122 ;  Mali  v.  Lord,  39  N.  Y.,  38L 
»  Higgins  V.  Watervliet  T.  Co.,  4G  N.  Y.,  23 ;  56  N.  Y.,  29i>. 

•  Launen  v.  The  Albany  Gas  Light  Co.,  44  N.  Y.,  4r.9. 

'  Chapman  v.  N.  Y.  C.  R.  R.  Co.,  33  N.  Y.,  3G9 ;  W5  X.  Y.,  44,  295. 

•  Blake  v.  Ferrin,  5  N.  Y.  (1  Seld.).  48;  Quarman  v.  Burnett,  6  Mees.  &  Weh., 
497 ;  Rapson  v.  Cubitt,  9  Mees.  <&  Wels.,  709;  Hobbitt  v.  Northwestern  R.  C«., 
4  Wels.,  Hurlst.  &  Gordon,  254. 

»  Milligau  V.  Wedge,  12  Adol.  &  Ellis,  737 ;  Rapson  v.  Cubitt,  supra, 
>  **  Althorp  Y.  Wolfe,  22  N.  Y.,  355 ;  negligence  in  throwing  snow  and  ice  fkom 
A  rboi  on  a  passer  by. 
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master's  cart,  entrusts  tho  reins  to  a  stranger  riding  with  him,  and  an 
injury  results  from  his  careless  driving;^  or  "where  a  servant  directs 
another  to  do  an  act;  within  the  scope  of  his  employment,  and  he  does 
it  J  like  setting  fire  in  brush  piled  in  heaps  on  a  field  ready  for  burning.* 

§  300.  The  master  is  not  answerable  to  third  parties  for  the  negli* 
genco  of  a  servant,  while  engaged  in  his  own  private  business  or  actipg 
beyond  the  range,  course  or  scope  of  his  employment  ]  as  where  a  servant 
drives  his  master's  horse  and  carriage  or  cart  upon  an  errand  qr  upon 
business  of  his  own,  without  his  master's  knowledge  or  consent^  and  in  do- 
ing so  negligently  runs  upon  or  injures  tho  carriage,  horses  or  person  of  e^ 
third  party. ^  The  master's  liability  does  not  rest  upon  the  ground,  that  ho 
has  entrusted  tho  servant  with  the  horse  and  carriage,  but  on  the  ground 
that  the  servant  is  acting  for  tho  master  and  within  tho  course  of  his 
employment.  Hence  the  master  is  liable  for  tho  negligent  act  of  tho 
servant,  in  the  prosecution  of  the  business  entrusted  to  him,  though 
done  in  violation  of  instructions  relating  to  the  manner  of  doing  tho 
work.*  The  duty  of  having  the  work  done  with  proper  skill  and  care, 
includes  the  active  direction  of  tho  work  j  and  the  master  is  in  somo. 
cases  liable  precisely  because  of  the  agent's  failure  to  follow  out  and 
fulfill  his  instructions  with  intelligence  and  discretion.^  He  is  so  liable 
where  his  driver,  with  the  intention  of  rendering  him  a  benefit,  drives 
his  omnibus  across  the  road,  blocking  the  way  of  a  rival  line,  and 
causing  a  collision ;  and  his  liability  is  not  lessened  by  tho  &ct  that  his 
servant  had  express  instinictions  not  to  obstruct  other  omnibuses,  and 
did  not  observe  them.® 

§.  391.  Tho  master  is  civilly  liable  for  tho  unlawful  act  of  his  agent 
or  servant,  where  the  act  belongs  to  a  class  which  are  expressly  author- 
ized under  a  given  state  of  facts,  and  becomes  unlawful  only  because  of 
tho  existence  of  a  fact  which  was  unknown  to  tho  servant;'^  as  where  Sk 

'  Booth  V.  Wister,  7  Carr.  4k  Payne,  GO.      *  Simons  v.  Mojiier,  20  Botb.,  411K 

»  Sheriaan  v.  Charlick,  4  Daly,  338 ;  Mitchell  v.  Croesweller,  13  C.  B.,  237; 
Story  V.  Ashton,  L.  B.,  4  Q.  B.,  47G ;  see  also  McKennio  v.  McLeod,  10  Bing., 
385 ;  and  Whatman  v.  Pearson,  L.  E.,  3  C.  P.,  422. 

*  Cosjrrovo  V.  Ogden,  49  N.  Y.,  255.  This  action  was  for  negligence  in  piling 
Inmber,  the  work  being  done  under  tho  direction  of  tho  defendant's  foreman ; 
see  Sonthwick  v.  Estes,  7  Cush.,  385 ;  Priester  v.  Angley,  5  Bich.,  44. 

«  Weed  T.  Panama  R.  Co.,  17  N.  Y.,  362 ;  49  N.  Y.,  255 ;  a  principal  is  liable, 
for  bis  agent's  fraud  in  doing  an  anthorized  act ;  14  N.  Y.,  623 ;  IG  id.,  125. 

"  Bayley  t.  Manchester,  S.  &  L.  Ky.  Co.,  Law  Rep.  8  C.  P.,  153 ;  Limpns  v. 
London  Gen.  Om.  Co.,  1  Hnr.  &,  C,  526;  Green  v.  Tho  London  General Om.  Co., 
7  Com.  Tench  (N.  S.^,  290. 

'  Hamilton  v.  Third  Ave.  Railroad.  Co^  53  N.  Y.,  25;  Goff  v.  Great  Northern 
K.  C,  3  E.  &  E.,  672 ;  To wnsend  v.  N.  Y.  C.  R.  R.  Co.,  56  N.  Y^  295 ;  47  N.  Y.,  282L 
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conductor  ejected  a  passenger  from  a  car,  in  good  faith  believing  lie  had 
not,  when  in  fact  ho  had  paid  his  faro.  The  master  being  a  corporation^ 
must  answer  for  the  act,  the  same  as  a  natural  pei-son,  in  compensatory 
damages.  It  being  the  duty  of  tho  conductor  to  preserve  order  and 
protect  his  passengers  from  annoyance  and  injury,  his  principal  is  liable 
for  his  neglect  of  that  duty ;  and  for  the  manner  in  which  he  discharges 
it.» 

Tho  employer  may  be  liable  for  an  act  of  trespass  by  his  servant ;  as 
in  cutting  timber  upon  the  land  of  an  adjoining  owner,  when  tho  work  is 
done  under  tho  directions  of  the  master  or  his  authorized  agent.  Tho 
act  is  as  truly  his,  as  if  ho  cut  the  timber  by  his  own  hand.^ 

§  392.  Under  a  hiring  of  the  services  or  use  of  personal  property  where 
there  is  no  bailment,  the  hirer  does  not  assume  tho  custody  or  care  of 
the  chattels,  nor  tho  place  of  master  in  their  employment  :^  as  where  a 
person  hires  a  carriage  and  horses  at  a  livery  stable,  and  tho  owner  senda 
with  them  his  own  driver,  to  take  care  of  and  drive  tho  team.  Tho 
owner  here,  and  not  tho  hirer,  stands  in  tho  relation  of  master,  and  must 
answer  for  tho  negligence  or  misconduct  of  the  driver.  Tho  rule  respon- 
deat superior  applies  only  to  tho  immediat43  employer,  and  there  cannot 
be  two  superiors  answcrablo  for  the  same  servant.* 

On  tho  other  hand,  tho  hirer  of  wagons,  or  carriages  and  horses,  re- 
ceiving them  into  his  custody  to  bo  used  by  him  at  his  pleasure,  becomes 
a  bailee,  and  is  in  no  sense  a  servant  of  the  owner.'  Ho  is  responsible 
to  tho  owner  for  tho  reasonable  care  of  them,  and  to  third  persons  for 
any  negligence  of  his  servants  in  the  use  of  them.®  He  is  liable  to  thurd 
persons,  to  the  same  extent  as  if  he  were  the  actual  owner  of  tho  vehicles 
and  teams  used  by  him. 

§  393.  Carmen  carrying  on  business  on  their  own  account,  do  not 
stand  in  tho  relation  of  servants  to  merchants  employing  them  to  do 
their  carting,  at  so  much  a  load  or  at  so  much  a  package.  Tho  driver 
on  the  cart  or  truck,  is  the  servant  of  the  truckman  carrying  on  that 

'  Pittsburgh,  F.  W.  &  C.  E.  Co.  v.  Hinds,  53  Ponn.  gt.,512 ;  Flint  v.Norwich 
&,  N.  y.  Tranftp.  Co.,  34  Conn.,  r)54 ;  Putnam  v.  Broadway  &  Seventh  Ave.  K.  E. 
Co.,  C5  N.  Y.,  108 ;  Higgins  v.  Watcrvliet  T.  Co.,  4G  N.  Y.,  23. 

*  Sniith  V.  Webster,  23  Mich.,  298. 

3  Ante  (  376 ;  Laugher  v.  Pointer,  5  B.  &^  C,  547 ;  Qnarman  v.  Bninett,  6 
Mees.  &  Wcls.,  508. 

*  Boniface  v.  Eelyea,  C  Robt.  R.,  397.  An  undertaker  T9^ho  hires  carriages  to 
attend  a  funeral,  is  not  liablo  as  master  for  the  negligence  of  one  of  the  driven. 

»  Powelsv.  Hudson,  33  Eng.  L.  &  E.  Rep.,  162. 

«  Weyant  v.  N.  Y.  &  Harlem  R.  Co.,  3  Duer,  360 ;  6  M.  &  W.,  697 ;  9  M.  &  W., 
709 ;  38  Barb.,  653 ;  Wolfe  v.  Mersereau,  4  Duer,  473 ;  Coulter  v.  American  M.  U. 
Ex.  Co.,  5  Lansing,  67. 
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branch  of  business,  and  not  tbo  servant  of  the  merchant  whoso  goods  he 
is  moving ;  tho  merchant  is  not  thereforo  liable  for  tho  negligence  of  the 
driver  on  tbo  truck.^  The  rule  is  tho  same  where  tho  truckman  is  em- 
ployed one  day  in  each  week,  to  deliver  provisions  sold  to  customers  at 
retail.^ 

A  contractor  engaging  to  do  an  entire  job  of  work,  is  liable  as  a 
master  for  tho  negligence  of  those  employed  by  him  in  its  performance.^ 
If  he  engages  to  furnish  materials,  and  construct  or  repair  a  building, 
ho  is  liable  for  tho  negligence  of  those  acting  under  him  as  laborers  or 
servants  ;*  and  ho  is  not  liable  for  the  negligence  of  those  employed  by 
and  act  ing  under  the  directions  of  a  sub-contractor  for  the  whole  or  for 
a  portion  of  the  work ;  as  where  the  contractor  engages  to  find  mate- 
rials, and  construct  and  finish  a  building,  and  then  contracts  with  a 
mason  to  do  the  mason  work,  or  with  a  plumber  to  do  tho  plumbing,  or 
"with  a  paintijr  to  do  the  painting.*  Tho  owner  of  the  premises  is  not 
liable  for  negligence  in  tho  manner  of  doing  the  work,  under  tho  contract ; 
and  yet  where  the  work  or  act  done  under  the  contract  is  illegal  and 
wrongful,  he  is  liable  to  a  third  person  who  sustains  damages  from  the 
doing  of  that  wrong.** 

§  394.  A  general  or  continuous  employment  is  not  necessary  to  create 
the  relation  of  master  and  servant.  An  employment  for  one  occasion, 
or  for  a  single  purpose,  will  sufiice.'^  And  the  fact  that  a  person  in  charge 
of  a  horse  and  riding  him  with  the  assent  of  the  owner,  anij  engaged  in 
his  business,  is  in  the  general  employment  of  a  third  party,  does  not 
exempt  the  owner  from  liability  for  an  injury  caused  by  negligence  in 

1  McMnllen  v.  Hoyt,  2  Daly,  271 ;  Deforest  v.  Wright,  2  Mich.,  368 ;  Overton 
-y.  Freeman,  8  Eng.  Law  and  Eq.,  479 ;  11  C.  B.,  867 ;  Martin  v.  Temperly,  4  Q. 
B.,  29S;  Butler  v.  Hunter,  7  Hnrlst.  &  Nor.,  826. 

*  Wood  V.  Cobb,  13  Allen,  58 ;  here  tho  rule  was  applied  where  tho  tmckman 
hehig  sick,  got  tbo  defendant's  servant,  witb  tbeir  assent,  to  drive  one  team  and 
assist  bim  iu  delivering  fisb,  and  in  so  doing,  the  servant  drove  agaiudt  tbe 
plaintiff. 

»  Blako  v.  Ferris,  5  N.  Y.  (1  Seld.),  4S ;  Pack  v.  Mayor  &c.  of  N.  Y.,  8  N.  Y. 
(4  Seld.),  222 ;  11  N.  Y.,  432 ;  33  Barb.,  653. 

<  ITilliard  v.  Ricbanlson,  3  Gray  (Mass.),  349 ;  11  AUen,  419 ;  102  Mass.,  211 ; 
Brown  v.  Lent,  CO  V^t.,  529. 

«  Rapson  v.  Cnbitt,  9  Mces.  &.  Wels.,  710 ;  3  Gray,  349. 

«  Ellis  v.  Sbeffield  Gas  Consumers'  Co.,  2  Ellis  &  Bl.,  767.  Tbo  owner  is 
liable  as  master,  wbcre  bo  employs  a  man  to  clean  out  a  drain,  and  pays  him 
therefor  a  certain  sum  :  Sadler  v.  Hemlock,  4  Ellis  &  Black.,  570. 

'  Forsytb  v.  Hooper,  11  Allen  (Mass. ),  419.  Tbe  decision  in  this  case  proceeds 
on  tbo  ground  tbat  tbe  party  doiug  a  job  of  work,  f  f.,  hoisting  a  cblme  of  bells, 
under  a  contract,  stands  in  the  relation  of  master  to  those  employed  in  the 
work. 
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thus  riding  tho  horse.*  The  party  at  whoso  instance  a  service  is  ren- 
dered or  tbo  work  done,  is  liable ;  because  ho  is  tho  employer,  and  so 
responsible  for  the  conduct  and  management  of  the  business.*  And  tho 
rule  is  not  afTccted  by  tho  circumstance,  that  the  servant  uses  the  ma- 
chinery of  a  third  party  and  calls  in  the  aid  of  a  bystander ;  as  in  tho 
lowering  of  a  box  from  tho  loft  of  a  store,  with  the  aid  of  a  tackle  and 
fall.3 

It  is  not  necessary  that  tho  servant  should  be  employed  by  the  master 
hi  person,  or  that  ho  should  be  under  his  immediate  and  personal  super- 
intendence, in  order  to  render  him  liable  for  Injuries  caused  by  the  serv- 
ant's neglect.  The  owners  of  a  ship  are  responsible  for  goods  spoiled 
through  the  default  of  tho  master  of  the  ship,  employed  by  them  j*  and 
a  warehouseman  is  answerable  for  the  acts  of  a  master  porter,  appointed 
by  him  and  engaged  in  lowering  goods  out  of  his  warehouse  j  *  and  also 
for  tho  manner  in  which  the  goods  are  piled  as  they  are  received,  under 
his  direction.®  And  a  party  not  pecuniarily  interested  in  a  transaction, 
is  liable  as  a  master  where  ho  provides  the  men  to  do  a  given  work,  to 
the  exclusion  of  others ;  as  in  unloading  vessels  at  a  dock." 

§  395.  An  employer  is  not  liable  to  one  of  his  agents  or  servants  for 
an  injury  which  ho  sustains  in  consequence  of  the  misfeasance  or  negli' 
gence  of  another  agent  or  servant,  where  both  are  engaged  in  the  sama 
general  business  or  employment ;  a  rule  which  rests  upon  tlie  ground, 
that  each  employee  on  entering  the  service  takes  upon  himself  the  ordi- 
nary risks  and  dangers  attending  it,  including  the  negligence  of  hia 
fellow  servants.®  Tho  rule  applies  to  tho  different  grades  of  employees, 
where  some  are  subject  to  the  direction  and  control  of  others,  or  are 
engaged  in  different  kmda  of  work,  all  tending  to  accomplish  tho  same 

'  Kimball  v.  Coahmon,  103  Mass.,  194 ;  Goodman  v.  Keiinell,  1  M.  &  P.,  241 ; 
aC.&P.,lC7. 

'  Coomcs  V.  Houghton,  103  Mass.,  311.  In  tbis  case  a  contractor  employed 
to  construct  tho  walls  of  a  bnildiug,  was  held  not  liablo  for  the  negligent  act  of 
a  laborer  who  was  induced  by  the  owner  of  tho  property  to  go  to  work  npon 
th^m,  though  the  contractor  accounted  with  and  paid  the  laborer  for  his  work. 

'  Stevens  v.  Armstrong,  6  N.  Y.  (2  Seld.),  435. 

^  Boson  V.  Sanfocd,  2  Salk.  R.,  440 ;  Anuett  v.  Foster,  1  Daly,  502. 

•  Ilandleson  v.  Murray,  8  Adolph.  &,  Ellis,  lOD ;  Thomas  v.  Day,  4  Esp.,  262 ; 
ante  $  343. 

6  Murphy  v.  Coralli,  10  Jur.  N.  S.,  1207;  34  L.  J.,  Exch.,  14 ;  13  W.  K.,  1©;  3 
H.  &  C,  4G2. 

^  Gibson  v.  Inglis,  4  Campb.,  72. 

»  Coon  V.  Syracuse  <&  Utica  R.  R.  Co.,  5  N.  T.  (1  Seld.),  402 ;  Farwell  v.  B. 
&  W.  R.  R.  Co.,  4  Met.,  40 ;  Priestly  v.  Fowler,  3  Mees.  &  Wels.,  1 ;  Wright  t. 
N«  Y.  C.  R.  R.  Co.,  25  N.  Y.,  532 ;  Judge  Strong  states  the  ground  of  the  role 
in  Sherman  v.  Rochester  Sc  Syracuse  R.  R.  Co.,  17  N.  Y.,  153, 15G. 
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general  puipose.^  The  mlo  does  not  apply  so  as  to  relieve  the  employer 
firom  liability  for  his  own  negligence ;  as  in  oontinuing  to  use  a  defectr 
Ito  and  dangerous  engine,  with  netioe  of  Its  condition;  ^  or  in  coBtimung 
to  use  a  dangerous  structure  or  machinery  mth  knowledge  of  its  defects  ^  ^ 
or  in  the  employment  of  incompetent  or  dissipated  servants  or  agents.^ 
The  employer  is  bound  for  the  use  of  reasonable  care  and  discretion  in 
the  prosecution  of  his  business,  including  all  its  separate  parts ;  and  the 
agent  or  servant  cannot  recover  where  he  has  been  guilty  of  contribu- 
tory negligence.' 

§  396.  Acts  of  nonfeasance  by  a  servant  do  not  bind  the  principal } 
the  servant's  refusal  to  deliver  a  chattel  on  the  demand  of  a  stranger, 
is  no  evidence  of  a  conversion  by  his  master :  ®  but  the  servant's  refusal 
under  the  command  of  his  master,  is  a  conversion  by  the  latter  J  Non- 
action by  the  servant  on  a  demand  by  a  stranger,  for  want  of  authority, 
is  within  the  line  of  his  duty ;  and  a  subsequent  approval  of  his  conduct 
in  that  particular,  will  not  render  his  prmcipal  liable  as  for  a  conversion ;  ^ 
nor  will  such  a  refusal  render  the  servant  liable  for  a  conversion.®  From 
tho  nature  of  his  situation,  the  servant  is  entitled  to  some  consideration; 
and  it  seems  he  is  not  obliged  to  assume  tho  responsibility  of  deciding  on 
a  question  of  title.  A  bailee  is  less  favored.  ^^  And  it  is  held  that  a 
conversion  by  an  agent  binds  his  principal,  where  he  accepts  and  appro- 
priates the  benefits  of  the  tortious  act,  with  knowledge  of  all  the  facts.^^ 

§  307.  The  legal  sense  of  some  words  is  more  limited  and  specific,  and 
of  others  it  is  broader  than  tho  popular  sense.    A  man  who  is  hired  bj 

^  £oa8oU  V.  HTtdaon  B.  B.  B.  Co.,  17  N.  Y.,  134, 15S;  BoMt  v.  N.  Y.  C.  B.  B. 
Co.,  13  N.  Y.,  432. 

'  Eeegan  v.  Western  B.  B.  Co.,  8  K.  Y.  (4  Seld.)»  175;  Koiiz  y.  Stuart,  1 
Daly,  431. 

•  Byan  v.  Fowler,  24  N.  Y.,  410 ;  Ormond  v.  Holland,  96  Eng.  Com.  Law  B., 
100 ;  Snow  t.  Hoosatonic  B.  R.  Co.,  8  AUeu,  441 ;  Warner  v.  Erie.  B.  Co.,  3U  N. 
Y^  468  ;  Coaghtry  v.  Globe  Woolen  Co.,  56  N.  Y.,  124. 

^  Wright  Y.  N.  Y.  C.  B.  Co.,  25  N.  Y.,  562 ;  mafiter's  daty  in  employing;  S6rY« 
ants  or  o^^ents;  Lanning  y.  N.  Y.  C.  B.  Co.,  49  N.  Y.,  521 ;  Claghorne  v.  N.  Y.  C. 
&  H.  B.  B.  Co.,  56  N.  Y.,  44. 

'  Looman  y.  Biockway,  3  Bobt,  74 ;  39  N.  Y.,  468 ;  Bpelman  y.  Fisher  Iron 
Co.,  56  Barb.,  151 ;  Brown  y.  Maxwell,  6  Hill,  592. 

^  Storm  Y.  LiYing8ton,.0  John.  B.,  44. 

^  Shotwell  V.  Few,  7  John.  B.,  302. 

»  Mount  Y.  Derick,  5  Hill,  455. 

'  Mires  y.  Solebay,  2  Mod.,  242 ;  Alexander  y.  Sonthey,  5  Barn.  &  Aid.,  247 ; 
Thompson  y.  The  Sixpenny  Savinga  Bank  of  N.  Y.,  5  Bosw.,  !i^,  309 ;  6  Bo8W.» 
U3. 

»  ^  Bogere  Y.  Weir,  34  N.  Y.,  463. 

1  ^  Cobb  Y.  Dows,  10  N.  Y.,  335 ;  Olmsted  y.  Hotailing,  1  Hill,  317. 
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the  year  at  a  fixed  salary,  though  of  full  age,  holds  the  legal  relation  of 
a  servant  to  his  employ erj*  and  the  relation  is  the  same  where  the  em- 
ployee is  to  occupy  a  house  to  bo  furnished  by  his  employer.  The  legal 
relation  is  the  same  as  it  is  where  the  hiring  is  by  the  day,  by  the  month 
or  by  the  piece  5  ^  the  relation  rests  upon  the  contract ;  *  and  there  does 
not  appear  to  be  any  distinction  under  the  common  law,  as  enforced  In 
this  country,  between  menial  and  other  servants. 

Under  the  Code  of  Louisiana  there  are  three  kinds  of  servants  recog- 
nized :  1.  Those  who  only  hire  out  their  service  by  the  day,  weeli,  month 
or  year,  in  consideration  of  certain  wages.  2.  Those  who  engage  to 
serve  for  a  fixed  time  for  a  certain  consideration,  and  who  are  therefore 
considered  not  as  having  hired  out,  but  as  having  sold  their  services. 
3.  Apprentices,  that  is,  those  who  engage  to  servo  any  one  in  order  to 
learn  some  art,  trade  or  profession.  The  first  of  these  classes  include 
domestics,  who  receive  wages  and  stay  in  the  house  of  the  person  em- 
ploying them,  for  his  service  or  that  of  his  family ;  such  as  valets,  foot- 
men, cooks,  butlers  and  other  house  servants.  These  may  leave  their 
employer  without  assigning  any  reason,  and  they  may  be  dismissed  in 
the  same  arbitrary  manner.^  Other  employees  are  placed  upon  a  differ- 
ent footing,  and  their  relation  to  their  principal  is  purely  one  of  eon- 
tract.*  As  with  us,  masters  and  employers  are  answerable  for  the 
damage  occasioned  by  their  servants  and  overseers,  in  the  exercise  of 
the  functions  in  which  they  are  employed  j  a  responsibility  which  at- 
taches only  when  the  master  might  have  prevented  the  act,  causing  the 
damage,  and  has  not  done  it. 

§  398.  The  servant  is  responsible  to  his  master  for  ordinary  care  and 
diligence,  and  for  the  exercise  of  that  degree  of  skill  which  is  requisite 
to  a  reasonable  performance  of  the  work  he  undertakes ;  an  architect 
employed  to  build  a  bridge,  on  a  plan  of  his  own,  for  a  high  degree  of 
skill ,  ^  a  mechanic  or  artisan  for  skill  in  his  calling  -,  ^  and  an  ordinary 
servant  employed  to  drive  horses,  for  such  skill  as  may  reasonably  be 
expected  under  the  contract  of  hiring.'^ 

>  Woodward  v.  Waehbum,  3  Denio,  369;  Hart  t.  Aldrich,  Cowper,  54;  Hall 
Y.  Hollander,  4  Barn.  &  Cress.,  G60 ;  Haywood  v.  MlUer,  3  Hill,  00. 

*  Tbo  employer  may  maintain  an  action  against  a  third  party  for  enticing 
away  his  servant.  HaigUtv.  Badgely,  15  Barb.,  499;  Campbell  v.  Cooper,  34 
K.  Hamp.;  49. 

>  Code,  Arts.  157,  3172,  2718. 

*  Idem,  Arts.  2719,  2720,  2721 . 

*  Mayor  &c.  of  Albany  v.  Cunliff,  2  N.  Y.,  165.    Ante  note  to  $  77. 

^  Dnucan  v.  Blnndell,  3  Stark.,  6;  Farnsworth  v.  Giirrard,  3  Campli.,39,* 
Honeypenuy  v.  Hartland,  1  Carr.  &  P.,  352 ;  2  id.,  378. 
'  Newton  v.  Pope,  1  Cowen,  109. 
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§  399.  Onus  ProhandL  It  rests  with  tho  party  alleging  a  fact,  by 
way  of  maintainiDg  or  defending  an  action,  to  establish  it  by  evidence ; 
this  is  tho  general  rule,  and  there  is  no  exception  in  favor  of  tho  party 
letting  chattels  on  hire.  If  ho  allege  an  injury  or  loss  of  his  property 
through  the  negligence  of  the  defendant,  a  bailee  for  hire,  he  is  bound  to 
establish  the  fact  by  evidence ;  it  is  not  ordinarily  enough  for  him  to 
prove  an  injury,  or  loss  while  the  property  was  in  the  hirer's  custody  j 
he  must  also  shew  that  it  was  caused  by  the  negligence  of  tho  baflce. 
His  proof  must  bo  sufficient  to  support  a  verdict,  finding  tho  fact  of 
negligence.^ 

A  return  of  a  hired  horse  injured  in  such  a  way  as  does  not  ordinarily 
occur  without  negligence,  reasonably  casts  upon  tho  hirer  the  burden  of 
proving  how  the  injury  occurred,  and  that  it  was  not  caused  by  his  negli- 
gence. E,  g,j  where  a  horse  is  hired  in  a  healthy  and  sound  condition,  and 
returned  in  a  foundered  and  disabled  condition,  it  is  justly  incumbent  on 
the  hirer  to  exculpate  himself.*  So  in  many  cases  proof  of  tho  injury, 
and  of  tho  circumstances  attending  it,  raises  a  presumption  of  negligence 
by  the  bailee.^ 

§  400.  A  total  refusal  to  return  the  property  without  assigning  any 
reason  therefor,  is  a  conversion  of  it,  and  dispenses  with  any  further 
proof;  *  and  where  the  form  of  tho  action  requires  it,  it  is  proof  from 
which  a  loss  by  tho  defendant's  negligence  may  be  inferred.*  The  fail- 
ure to  return  prima  facie  proves  a  loss  by  the  defendant's  negligence  ;  * 
and  a  failure  to  return  a  part  of  tho  goods,  with  an  allegation  that  they 
have  been  lost  by  theft  accompanied  by  some  proof  tending  to  support  it, 
presents  a  question  of  fact  for  tho  jury.®    A  return  of  the  property  in  a 

'  Harrington  ▼.  Snydo.r,  3  Barb.,  3S0.  This  was  a  caso  of  biring,  and  it  holds 
that  the  burden  of  Bhowiug  negligence  rests  with  tho  itlnlntiff;  tho  same  rulo 
was  held  in  Newton  v.  Pope,  1  Cowon,  lOD ;  both  cases  relate  to  an  alleged  in- 
Jnry  of  a  horse  by  carelessness.  Runyon  x,  Caldwell,  7  Humph.  R.,  134  ;  Browno 
V.  Johnson,  29  Texas,  43.  Proof  of  a  conversion  by  the  defendant  supersedes 
tho  necessity  of  more  specific  evidence.  Ante  ($  GO,  CI.  The  form  of  tho  aotiou 
also  bcai-s  on  the  burden  of  proof.  Ante  J  G2 ;  }}  155-159 ;  j^  :«)4 ;  4G  N.  Y.,  271, 
278;  109  Mass.,  452;  99  Mass.,  005;  Perham  v.  Coney,  117  Mass.,  102. 

*  Collins  V.  Bennett,  46  N.  Y.,  490,  494  ;  McDaniel  v.  Robertson,  26  Vt.,  340. 
»  Cartis  v.  Rochester  &  S.  R.  Co.,  18  N.  Y.,  534,  538,  544. 

*  Bush  V.  Miller,  13  Barb.,  481 ;  Logan  v.  Mathews,  6  Barr.  R.  417 )  Cumins 
T.  Wood,  44  111.,  410. 

*  Bumcll  V.  N.  Y.  C.  R.  R.  Co.,  45  N.  Y.,  184, 189 ;  5  Robt.,  404 ;  Clarke  r. 
8ponco,  10  Watts  R.,  335;  Tompkins  v.  Saltmarsh,  14Serg.  &  Rawle,  275. 

«  Schwcriu  v.  McKic,  51  N.  Y.,  180, 186;  Brown  v.  Waterman,  10  Cosh.,  117; 
Lichtcnheim  v.  Boston  &,  Prov.  R.  Co.,  11  Cnsh.,  70 ;  having  taken  due  care  of 
tho  property,  the  bailee  is  not  liable  for  a  loss  by  theft  Hard  v.  Nearingi  44 
Daib.,  472,  488. 
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damaged  condition,  without  giving  any  explanation  of  the  fact,  under 
circumstances  where  ho  cannot  reasonably  remain  silent,  is  held  to  cast 
upon  the  hirer  the  burden  of  shewing  that  the  injury  was  not  caused  by 
his  negligence ;  on  the  ground  that  the  facts  are  peculiarly  within  his 
knowledge.*  He  owes  an  affirmative  duty  to  return  the  property  un- 
harmed, unless  it  has  been  injured  from  natural  decay  or  from  some 
accident  or  other  means  without  fault  on  his  part ;  and  since  injuries 
from  these  causes  are  exceptional,  proof  of  a  return  of  the  goods  in  a 
damaged  condition  is  reasonably  sufficient  to  put  the  bailee  on  his  de- 
fence. 

§  401.  There  being  no  antecedent  contract  on  the  part  of  the  bailee, 
his  mere  omission  to  return  a  parcel,  does  not  establish  a  loss  by  his 
negligence ;  nor  does  it  prove  a  conversion,  where  the  package  (of 
money)  is  not  found  on  a  search  made ;  or  where  bills  of  exchange  are 
accidentally  lost.  PlaintiflF  must  establish  prima  facie  his  cause  of  action  f 
and  ho  may  do  this  under  some  circumstances,  by  proving  a  total  fail- 
ure to  return  the  property.  For  example,  a  warehouseman  failing  to 
deliver  goods,  is  bound  to  show  that  the  loss  of  them  occurred  without 
a  want  of  ordinary  career  diligence  on  his  part ;  but  is  not,  it  seems,  bound 
to  show  the  precise  manner  of  the  loss.^  And  a  watchmaker  failing  to 
return  a  watch  received  by  him  for  repairs,  must  show  that  ho  used  duo 
and  reasonable  care  of  the  property.*  He  must  do  this  where  he  alleges 
that  the  property  has  been  stolen  from  him.  He  must  support  his 
allegation  by  proof,  and  so  excuse  his  failure  to  fulfill  his  contract.' 

§  402.  On  the  commencement  of  a  trial  the  onus  probandi  rests  with 
the  party  holding  the  affirmative  on  the  issue.  In  an  action  of  trover 
the  plaintiiT  must -prove  his  title  and  a  conversion  by  the  defendant  j  and 
the  fact  of  conversion  may  bo  proved  in  many  ways.  E,  //.,  it  may  bo 
proved  by  showing  that  the  defendant  hired  the  goods  or  chattels  in 
question  for  use  in  a  particular  manner,  or  on  certain  terms  and  con- 


*  Logan  T.  MathewB,  G  Barr.  R.,  417;  NewstacU  v,  Adams,  5  Duer,  43,  46 ;  Wil- 
lard  V.  Bridge,  4  Barb.,  361,  367 ;  Von  Homo  v.  Kermit,  4  E.  D.  Smith,  453, 436; 
Arent  v.  Sqnire,  1  Daly,  347 ;  Bookman  v.  Schonse,  5  Rawlc,  189 ;  Clark  v.  Spen- 
cer, 10  Watts,  337  ;  Cox  v.  O^Reilly,  4  I:id.,  371 ;  hi  N.  Y.,  180, 183. 

«  Pittock  V.  WoUs,  Fargo  &  Co.,  109  Jilass.,  452;  Smith  v.  First  National 
Bank  in  Westfield,  C9  Mass.,  605 ;  Salt  Springs  National  Bank  v.  Wbeolcr,  48 
N.  Y.,  492. 

'  Lichtenfaeim  t.  Boston  &  Prov.  B.  Co.,  11  Cosb.,  70 ;  Scbwerin  v.  MoEIiei 
61  N.  Y.,  180,  186. 

^  Brown  v.  Waterman,  10  Cash.,  117. 

'  Tho  birer  is  under  a  contract  to  return  the  property.  Hant  t.  Wymao,  100 
Mass.,  198^ 
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<[itions ;  and  that  he  used  and  injured  or  destroyed  them,  in  a  different 
manner  or  in  violation  of  the  contract  of  hiring.^  And  whatever  be 
the  form  of  the  action;  the  hirer  ought  to  be  held  liable  for  all  damages, 
und  every  mischance  or  accident  befalling  the  goods  or  chattels  while 
thus  used  witJiout  authority.  He  is  not  to  be  considered  in  any  better 
position  than  a  trespasser,  where  ho  uses  the  hired  chattel  for  a  differ- 
ent purpose,  or  in  a  different  manner,  from  that  agreed  upon  :  it  does 
not  lie  with  him  to  say  that  the  property  was  destroyed  or  injured  with- 
out any  want  of  care  on  his  part,  while  he  was  using  it  without  per- 
mission.^ His  position  does  not  materially  differ  from  that  of  a  man 
who  hires  a  horse  for  a  pleasure  drive  on  a  Sunday,  and  uses  him  in  vio- 
lation of  the  void  contract ;  and  is  held  liable  for  a  conversion  of  the 
property,  on  the  ground  that  his  use  of  it  exceeds  his  authority.^ 

§  403.  Accession.  The  increase  of  herds  or  flocks,  hired  for  a  term  of 
years,  belongs  to  the  person  who  hires  them ;  he  acquires  under  his  con- 
tract all  the  profit,  utility  and  advantages  to  be  derived  from  them  dur- 
ing the  term ;  ho  gains  his  title  and  interest  by  virtue  of  the  contract, 
and  will  not  take  the  increase,  where  under  a  fair  interpretation,  the 
agreement  does  not  give  him  the  increase ;  as  where  a  mare  is  taken  to 
pasture,  in  consideration  of  her  service ;  *  or  where  a  slave  was  hired 
for  the  season,  and  the  increase  was  considered  as  accruing  to  the  own- 
er I '  while  under  a  term  for  years  or  for  life,  the  tenant  took  the  issue.^ 


'  Ante  5  $  381-383 ;  Perbam  v.  Coney,  117  Mass.,  102. 

*  Beach  v.  Karitan  &  Del.  Bay  R.  R.  Co.,  37  N.  Y.,  457  ;  5  Bosw.,  121,  130; 
S»  N.  Y.,  COO ;  Sarjeant  v.  Blunt,  18  John.  R.,  74 ;  Porham  v.  Coney,  117  Mass.,  102. 

'  Hall  V.  Corcoran,  107  Mass.,  251.  No  effect  is  given  to  the  hiring  as  a  con- 
tract, bccanso  it  is  illegal ;  as  nn  authority,  it  relieves  the  biror  from  all  liabil- 
ity, while  lio  acts  within  its  terms;  exceeding  its  terms,  ho  becomes  a  wrong- 
doer and  liable.    Ante  H  377,  378,  381-333. 

*  Wood  V.  Ash,  Owen,  138 ;  Putnam  v.  Wyley,  8  John.  R.,  432 ;  Concklin  r. 
Havens,  13  John.  R.,  314 ;  applied  hero  to  the  increase  of  a  slaro  held  for  a 
term:  principle  assumed  in  Pierce  v.  Page, 28  Yt.,  34;  and  in  Bartlett  v. 
Wlieeler,  44  Barb.,  162 ;  Bellows  v.  Denison,  D  N.  11.,  293 ;  Hasbrook  v.  Bouion, 
CO  Barb..  413. 

'  Allen  V.  Allen,  2  Penn.  R.,  16G ;  Codo  Louisiana,  Arts.  63G,  527,  539 ;  see 
principle  applied  in  Hasbrook  v.  Bonton,  60  Barb.,  413. 

^  Concklin  r.  Havens,  supra;  Bobn  v.  Huadley,  7  Har.  &  John.  R., 257; 
Standiford  v.  Amottfi,  1  liar.  &.  John.  R.,  026.  Under  tho  system  of  slavery,  tbe 
liirer  was  required  to  take  reasonable  care  of  slaves  hired  by  him,  and  to  treat 
them  with  a  humane  sense  of  duty :  Lmidsford  v.  Baynham,  10  Humph.  R.,  267; 
Swing  v.  Thompson,  13  Miss.  R.,  132;  Biles  v.  Holmes,  11  Ind.  R.,  16.  The 
ivoolfrom  a  flook  of  sheep  belongs  to  tho  owner ;.  Groot  v.  Gilo,  51  N.  Y.,  431 ; 
to  tho  effect  of  a  lease  of  premises  with  fixtures,  see  Wood  v.  Beath,  23  Wis-i 
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Tho  owner  of  personal  property,  bailed  for  hire,  cannot  always  follow 
and  reclaim  it,  after  the  term  has  expired.  For  example,  where  tho 
owners  of  real  estate  with  buildings  thereon,  hire  a  steam  engine  and 
boilers  on  an  agreement  to  surrender  them  at  the  end  of  the  term ;  and 
presently  affix  tho  samo  firmly  to  the  freehold,  so  that  they  cannot  be 
removed  without  seriously  injuring  the  building  in  which  they  are 
placed ;  and  thereupon  transfer  the  premises  to  a  person  having  no  notice 
of  tho  bailor's  claim  ;  tho  purchaser  takes  the  property.  The  bailor's 
remedy  is  against  the  hirer.^  As  between  the  parties,  the  title  does  not 
pass,  where  tho  chattels  can  be  detached  without  changing  their  qual- 
ities and  value.* 

On  tho  other  hand,  the  owner  of  real  estate  is  at  liberty  to  diminish 
the  same  by  suffering  tho  timber  to  be  cut  off  or  the  buildings  to  bo  de- 
tached, and  removed  in  the  form  of  personal  property ;  and  where  a 
mortgagee  having  the  right  to  prevent  such  removal,  does  not  interfere, 
and  the  property  is  removed  by  the  purchaser,  in  good  faith,  his  title 
will  prevail.^  Cutting  off  tho  timber,  so  as  to  injure  the  freehold,  is  an 
act  of  waste ;  and  it  may  be  prevented  by  tho  reversioner  or  remainder- 
man.^ And  the  mortgagee  of  tho  premises  may  maintain  an  action 
against  the  mortgagor  or  against  his  grantee  for  the  removal  of  timber 
or  buildings,  with  knowledge  that  the  security  will  be  thereby  injured.' 

§  404.  Termination  of  tlie  Contract  The  contract  of  hire  for  use  is 
terminated  when  it  has  been  fully  performed,  and  in  the  various  ways 
which  interrupt  its  continuance  or  prevent  its  execution.  When  the 
time  of  the  bailment  has  expired,  or  its  object  has  been  accomplished,  it 
is  the  hirer's  duty  to  restore  the  things  bailed.  He  cannot  retain  and 
use  the  property  beyond  tho  time  agreed  upon,  without  rendering  him- 
self liable  for  all  casualties;®  nor  after  the  purpose  for  which  it  was 
hired  has  been  accomplished,  without  being  answerable  for  all  dam- 
ages;'^ and  yet  it  can  hardly  be  said  that  a  mere  neglect  to  return, 

^  Fryatt  v.  Snllivan  Co.,  5  Hill,  116 ;  S.  C,  7  Hill,  529 ;  Soedikcr  v.  Waixiiigi 
13  N.  Y.,  170. 

«  Ford  v.  Cobb,  20  N.  Y.,  344;  Tift  v.  Horton,  53  N.  Y.,  377. 

»  Wilson  V.  Maltby,  59  N.  Y.,  126. 

*  People  V.  Alberty,  11  Wend.,  160;  Thomas  v.  Crofut,  14  N.  Y.,  474;  Mc- 
Gregor V.  Brown,  10  N.  Y.,  114  ;  McCoy  v.  Wait,  51  Barb.,  225. 

«  Van  Pelt  v.  McGraw,  4N.  Y.,  110  ;  Gates  v.  Joicc,  11  John.  R.,  136. 

<  Wheelock  v.  Wheelwright,  5  Mass.  R.,  104 ;  Homer  v.  Thwing,  3  Pick.  R., 
492. 

'  Rotch  T.  Hawes,  12  Pick.,  136;  Schenck  ▼.  Strong,  1  Sonth.,  87.  In 
Wheelock  v.  Wheelwright,  5  Mass.,  104,  tho  Coart  lield  that  trover  and  not  case 
was  tho  proper  action,  where  a  party  hired  a  horse  for  a  driyo  of  four  miles  and 
drove  him  eight  and  killed  him,  and  it  was  agreed  that  tho  hirer  did  not  drive 
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'where  there  is  no  intention  to  misappropriate  or  convert  the  property, 
does  of  itself  operate  to  change  the  rule  of  liability.^  Under  a  general 
hiring,  and  in  the  absence  of  any  special  agreement  or  usage  determining 
the  time,  the  retam  should  bo  made  on  the  bailor's  request  or  within  a 
reasonable  time  thereafter.^  In  some  situations  a  demand  is  necessary 
before  a  suit  can  be  miuntained  ]^  and  this  is  doubtless  so  in  all  cases 
of  a  general  hiring,  where  the  usage  or  circumstances  do  not  prescribe 
the  time  of  the  return.  But  where  the  hiring  is  for  a  specific  purpose 
or  time,  a  failure  to  return  the  chattel  after  the  time  has  expired,  or  the 
purpose  has  been  fulfilled,  is  a  breach  of  the  contract ;  and  for  this  rea- 
sonable damages  may  be  recovered.^ 

§  405.  The  mode,  time  and  place  of  the  return  are  often  determined 
by  the  circumstances.  The  hirer  is  under  an  implied  agreement  to  re- 
store the  <)battels,  and  ordinarily  he  must  return  them  to  the  place  from 
which  they  were  taken ;'  or  to  the  bailor  at  his  residence ; '  taking  care 
to  deliver  them  into  his  actual  custody.''  The  place  of  iho  return  is  de- 
termined with  reference  to  the  nature  of  the  thing  to  be  restored  and  the 
relative  situation  of  the  parties.  Being  bound  to  return  the  things  bailed 
Within  a  given  time,  or  directly  after  the  purpose  for  which  he  hired 
them  has  been  answered,  the  hirer  stands  in  a  relation  to  the  bailor,  ana- 
logous to  that  of  a  debtor  to  his  creditor ;  and  where  no  place  for  the 
return  has  been  agreed  upon,  he  is  reasonably  bound  to  seek  the  bailor 
and  ascertain  where  he  will  receive  the  goods.  His  duty  is  not  distin- 
guishable from  that  of  a  debtor,  under  a  promise  to  make  a  payment  in 


immoderately  or  neglect  to  feed  and  cover  the  hone  properly.  In  Homer  v. 
Thwingy  3  Pick.,  402,  the  same  rale  was  held  against  an  infant  defendant  on 
similar  facts.  In  Botch  v.  Hawes,  12  Pick.,  136,  on  Bimilar  facts,  i.  e,,  going 
beyond  the  place  agreed  npon,  it  was  adjudged  that  trover  would  notlie,  where 
the  owner  accepted  pay  for  the  whole  distance  after  the  retarn  of  the  horse. 
The  doctrine  of  these  cases  is  well  settled.  Disbrow  v.  Tenbroeck,  4  E.  D.  Smith| 
397 ;  117  Mass.,  102. 

*  A  refusal  to  return  on  demand,  after  the  time  agreed  npon,  is  clearly 
tortious ;  and  the  hirer  may  be  guilty  of  a  larceny  where  he  hires  with  the 
intent  to  appropriate  or  steal  a  chattel ;  Brannan*s  case,  1  City  H.  Beo.,  50 ; 
and  Jcffer's  case.  Id.,  83 ;  Ellis  v.  People,  21  How.  Pr.,  356 ;  see  People  y.  Call, 
IDenio,  120;  Beginav.  Brown,  36  Eng.  Law  and  Eq.,  610;  1  Sweeny,  433; 
Hildebrand  v.  People,  56  N.  T.,  394 ;  Smith  t.  People,  53  N.  T.,  111. 

*  Cobb  T.  Wallace,  5  Coldw.,  539,  iuTolvcs  the  bailment  of  a  barge;  snd 
rights  and  duties  nnder  the  contract. 

*  Wcsteott  V.  Thompson,  18  N.  Y.,  363 ;  Westoott  t.  Tilton,  1  Duer,  53. 
«  Bussoll  T.  Boberts,  3  E.  D.  Smith,  31& 

'  Hoson  y.  Briggs,  16  Mass.  B.,  453 ;  Hunt  y.  Wyman,  100  Mass.,  198. 

*  Bomn  y.  Qrabam,  4  Cowen,  459 ;  so  held  of  a  note  payable  in  lumber* 
f  Eamay  y.  Fanning,  9  Barb.,  176;  65  Barb.,  188, 193. 
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specific  articletf';  ojid  it  can  only  be  fulfilled  hg  some  affinnative  aeHon 
•on  his  part.^  At  the  same  time,  it  is  a  duty  that  may  be  modified  by 
the  agreement;  and  by  the  implied  miderstanding  of  the  parties  arising 
from  the  nature  of  the  chattels';'  orirom  a  request  relating  to  tins 
deliveiy.' 

§  406.  It  is  the  hirer's  doty  to  restore  the  goods  <Nr'Chatte1fi  to  the 
owner  or  to  his  authorized  ii^ent  ]  a  duty  so  important  that  ihe  law  does 
not  absolve  him  from  it,  or  suffer  him  to  answer  the  owner's  action  for 
the  goods,  by  shewing  that  he  delivered  them  to  the  wrong  person  by 
mistabe>  The  intentional  delivery  to  another  party,  being  unauthorized, 
is  treated  as  a  tortious  act,  because  it  deprives  the  owner.of  his  goods  j' 
and  because  a  rule  so  strict  is  necessary  for  the  protection  of  property.* 
Indeed,  the  \^ongful  appropriation  or  disposition  of  personal  property  is 
often  made  on  a  mistake  of  fact,  where  tlie  title  is  in  dispute ;  and  in 
these  cases  also,  an  honest  intention  is  quite  oonsistenj^  with  a  conver- 
sion.^ 

An  accidental  less  of  the  goods  is  not  a  conversion,  and  does  not 
render  the  bailee  liable  for  them  j  ^  and  in  like  manner  injuries  to  tbo 
property  without  misconduct  on  his  part,  are  to  be  borne  by  the  owner. 

§  407.  Where  the  bailee  has  been  guilty  of  an  act  of  conversion,  a 
redelivery  of  the  things  bailed,  will  not  protect  him  from  an  action  for 
the  damages  sustained  by  bis  misuse  of  the  property  while  in  his 
custody.'  The  acceptance  of  the  property  on  itsTotum  in  a  damaged 
condition,  is  not  a  waiver  of  the  bailor's  right  of  Action  for  the  dam- 


^  Coit  v.  Houston,  3  John.  Caaes^  243 ;  Luah  v.  2>ra8e,  4  W«nd.,  313 ;  Bams 
V.  Graham,  4  Cow.,  452 ;  the  ooii tract  dotermiaos  tho  placo  of  pftymont ;  Shel- 
don \%  Skinner,  4  Wend.,  525,  523 ;  Liobdoll  v.  Hopkins,  5  Cowe^,  51G ;  &ling«r- 
laud  T.  Morac,  8  John.  U,,  474 ;  La  Fargo  y.  lilckcrt,  5  Wood.,  187. 

*  Gilbert  v.  Danfortb,  C  N.  Y.  (2  Scld.)t  585 ;  Rice  v.  qimrohiU,  2  Denio.  14S, 
holding  that  tlio  occnpatlon  of  tho  malser  of  a  noto  jiayiUile  in  i«(^>erty  orgoodi 
bears  on  and  may  fls  tho  placo  of  tho  payment ;  Yanco  v.  Bloomer,  dO  Wend., 
196,  and  cases  thoio  cited ;  Cobb  v.  Wallao0|  a^m. 

»  TVheolock  v.  Tanner,  3D  N.  Y.,  481, 

^  Esmay  v.  Fanuin^f  0  Barb.,  17G ;  Deveroau  y.  Barclay^J^  Bam.  wad  AML, 
702 ;  Packard  v.  Gotman,  4 . Weud.,  G13 ;  Wright  v.  Am^s,  :2  Ceyea,  221. 

'  Spencer  v.  Blaokman,  9  Wend.,  1C7 ;  ^yeds  v.  Hay,  4  T.  K.,  830.  Tbo 
bailee  may  recover  back  tho  goods ;  Hudson  Bivcr  B.  B.  Go.  v. .  Xioansbuy,  2» 
Barb,,  597 ;  Hioks  v.  Cleveland,  43  N.  Y.,  81 ;  Waiard  v.  BriOge,  4  Harb^  361. 

«  Hoffman  v.  Carow,  22  Wend., S:85 ;  Boyco  v.  Bcockvjiy,  31  N.  Y.,  490. 

^  Everett  v.  Coffin,  G  W«nd.,  G03 ;  Williams  v.  Mede^  11  Wowl.,  tiO ;  GzdoI 
V.  Gile,  51  N.  Y.,  431. 

"  Sanlt  S.  N.  Bank  t.  Wheeler,  48  N.  Y.,  492. 

0  Beynolds  y.  fiholer,  5  Cowen  &.,  323;  see Bmviter  r.BXBimum,  38  &  T., 
423,42a 
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ages  ^^  it  i.9  oxercly  a  fact  which  may  bo  proved  in  loitigation  of  damages.? 
Taking  back  the  property,  and  receiving  pay  for  the  use  of  it  contrary 
to  the  contract,  has  been  treated  as  a  waiver  of  the  action  of  trover 
based  on  such  misuse;^  and  it  has  been  hold  that  taldng  hire  for  the 
unauthorized  use  of  the  property,  )^here  it  is  destroyed  and  not  returned, 
doe«  not  preclude  the  owner  from  maintaining  an  action  for  the 
conversion.^  And  It  is  reasonably  clear  that  an  action  for  damages, 
based  on  the  bailee's  negligence,  may  be  maintained  for  the  injury,  ^ter 
the  hire  has  been  paid  and  the  chattel  talten  back^^ 

§  .408.  A  demand  is  necessary  before  suit,  where  the  bailee  is  under 
^n  agreement  to  deliver  on  demand ,-  jand  the  circumstances  will  gener- 
ally indicate  the  place  where  the  demand  should  be  made.^  Being 
bound  geiverally  to  return  the  goods  on  a  day  named,  or  within  a  given 
time,  the  bailee  must  seek  out  the  party  to  whom  they  are  to  be  deliy* 
iered,  and  ascertain  where  he  will  receive  them/  And  a  tender  of  the 
,9^cles  jxt  the  time  and  place  designated  or  required  by  the  contract^ 
properly  and  duly  set  apart  and  protected,  as  it  will  discharge  a  debtor, 
is  without  doubt  enough  to  acquit  the  bailee  of  his  responsibility  for  a 
jetum  of  the  goods,' 

§  400.  The  contract  of  bailment  is  also  terminated  by  the  loss  or 
destruction  of  the  things  bailed,  without  any  fault  on  the  part  of  the 
baUeo ;°  because  being  connected  with  the  custody  of  the  things  hired, 
it  cannot  continue  in  force  after  the  subject  matter  of  the  contract 
ceases  to  exist.  On  the  death  of  a  chattel  hired  for  a  year,  there  is  a 
failure  pf  consideration  for  the  payment  of  wages  or  hire  from  that  point 
of  time ;  and  the  bailor  must  be  content  to  recover  compensation  up  to 
that  date."  And  the  rule  is  not  different  where  the  hirer  has  agreed  to 
return  the  chattel  at  the  end  of  the  term  ,*  inasmuch  as  a  total  loss  of  it 


>  Mnrray  y.  Barling,  10  Jpbn.  R.,  172 ;  Baylies  y.  Fisher,  7Bing,  ^53;  QWfim 
T.  Cbase,  10  Mass.,  12o. 

'  Dailey  v.  Crowley,  5  Lansing,  301. 

»  Botch  y.  Hawes,  12  Pick.,  133. 

*  Disbrow  v.  ■I'eiibrqeck,  3  J3.  D.  flmitb,  3$>7. 

»  Fox  v.  Pruden,  3  D*ly,  187. 

^  Lobdell  V.  Hopkins,  5  Coweu,  514 ;  Fanx>w  y.  Bragg,  30  Ala.,  3S1 ;  Danlap 
T.  Hanting,  2  Denio,  643. 

'Scott  V.  CranjR,  1  Conn.,  255;  5  Id.,  7G;  IG  Mass.,  453;  6  Jobn.,.474. 

'  Sroilb  y.  Loomis,  7  Coon.,  110 ;  Rpbinson  y.  Batcb^lder,  4  N.  H.,  40. 

'  For  example,  a  capture  of  ]tl.e  tbiugs  bailed  by  tbe  military  forces  pf  the 
X3a^eniment ;  Watkinsy.  Roberts,  HO  Ind.,  167. 

ip  Yonng  y.  ^Braces,  5  Litt.  R.,  324 ;  CoU^s  v.  Woodraff,  4  £ng.  jEt.,  463; 
Catler  y.  Powell,  6  Term  R.,  3^ 0.;  Appleby  y .  Dodd,  8  East  R.,  300 ;  .  Moldro^ 
T.  Wilmington  &c.  R.  R.  Co.,  \3  Rich.  ($.  C.}>  69. 
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without  fault  on  his  part^  discharges  him  from  the  duty  to  restore  the 
property.  His  agreement  to  return,  does  not  bind  him  to  insure  the 
property ;  ^  and  it  is  not  to  be  interpreted  in  analogy  with  the  contract 
of  a  tenant  for  a  term  of  years,  who  is  held  liable  for  the  rent  under  the 
strict  rules  of  the  common  law  even  after  the  buildings  on  the  premises 
are  destroyed  by  fire.'  Allowing  the  analogy  to  hold  good,  the  rule  is 
now  admitted  to  be  unjust,  and  it  has  been  changed  by  statute.' 

A  termination  of  the  bailor's  interest  in  the  goods  by  a  sale  or  trans- 
fer pending  the  contract  of  bailment,  cannot  affect  the  rights  of  the 
bailee  ]  because  the  bailor  can  only  transfer  his  reversionary  interest ; 
so  that  a  purchaser  from  him  will  simply  t^iko  his  title.'  A  want  of 
title  in  the  bailor  does  not  of  iteelf  defeat  the  contract  of  bailment; 
that  is  to  say,  where  the  bailee  Ls  not  called  upon  or  compelled  to  recognize 
the  title  paramount.'  On  the  other  hand,  a  t-ermination  of  the  bailor's 
title  which  puts  an  end  to  the  bailee's  right  to  the  further  use  of  the 
chattel,  will  end  the  bailment ;  as  where  a  slave  became  free  in  the 
middle  of  the  year  for  which  he  was  hired  out  by  his  master.*  A  sale 
to  the  bailee  will  make  him  the  absolute  owner ;  but  a  bailment  for  hire, 
with  a  stipulation  that  the  bailee  is  to  become  the  owner  on  certain  con- 
ditions, will  not  enable  him  to  transfer  the  title  until  those  conditions 
are  fufilUed.''^ 

§  410.  Bailment  foe  Laboe  and  Seetices. 

In  a  general  sense  the  hire  of  labor  and  services  is  the  essence  of 
every  species  of  bailment,  in  which  a  compensation  is  to  bo  paid  for 
care  and  attention  or  labor  bestowed  upon  the  things  bailed.  The 
hire  of  custody,  where  goods  are  deposited  for  safe  keeping ;  the  con- 
tract of  wharfingers,  carriers,  forwarding  and  commission  merchants, 
factors  and  other  agents,  who  receive  goods  to  deliver,  carry,  keep, 
forward  or  sell,  are  all  of  this  nature,  and  involve  a  hiring  of  ser- 
vices.^   The  subject  is  usually  divided  into  two  branches ;  firat,  locatio 

^  Tonng  V.  Braces,  snpra;  Harris  v.  Nichols,  5  Man.  B.,  483;  Qeorgp  r. 
EUiot,  2  Hen.  &>  Man.  R.,  5. 

'  Harrison  v.  Marrell,  5  Monroe  R.,  359 ;  Gates  t.  Green,  4  Paige  Cb.  R.,  355w 

s  Ch.  345,  Laws  of  N.  Y.  for  1800 ;  Graves  v.  Berdau,  28  N.  T.,  493, 503. 
Elements,  what  is  a  loss  by  f    See  Fash  v.  KavonAgh,  24  How.  Pr.,  347. 

«  Hodges  Y.  Hard,  47  111.,  3f)3. 

*  Cook  V.  Holt,  48  N.  Y.,  275  j  see  Simpson  v.  Wrenn,  50  111.,  222 ;  Parker  r. 
Lombard,  100  Mass.,  405 ;  Spooner  t.  Holmes,  102  Mass.,  503. 

6  Wilkes  Y.  Haghes,  37  Ga.,  331 ;  Bibb  y.  Hanter,  2  Duy.  (Ky.)»  494. 

'  Aastin  v.  Dye,  46  N.  Y.,  500 ;  Clarke  y.  Jack,  7  WatU  (Pa.),  375.  The 
bailment  remains  until  it  is  by  the  agreement  couYcrted  into  a  sale.  Dunhaia 
Y.  Lee,  24  V t.,  432. 

•  Jones onBailm., 97;  Story  on  Bailm.,  H  421,410. 


BAILMENTS  FOB  EISE.  293 

operis  faciendij  being  the  usual  contract  for  labor  and  sorvices  to  be  bo- 
stowed  upon  the  thing  bailed  -,  and,  second,  locaiio  operis  mercium  veJien- 
daruniy  which  is  a  contract  relating  to  the  carriage  of  goods  for  hire. 
Tills  second  branch  embraces  the  duties  of  common  carriers,  and  re- 
quires to  be  considered  by  itself. 

Where  cloth  is  delivered  to  a  tailor  to  be  made  up  into  a  suit  of  clothes, 
the  contract  is  for  the  labor  and  services  of  the  tailor ;  this  is  the  ob- 
ject of  the  bailment,  known  as  locatio  operis  faciendi;  but  it  is  not  the 
whole  of  his  undertalcing ;  ho  is  not  only  obliged  to  perform  his  work  in 
a  workmanlike  manner,  but  smce  he  is  entitled  to  a  reward,  either  by  ex- 
press bargain  or  by  implication,  he  must  also  take  ordinary  care  of  the 
thing  bailed  to  him.'  So,  a  jeweler  who  receives  a  gem  to  be  set  or  en- 
graved, and  a  wat<;hmaker  with  whom  a  watch  is  left  for  repairs,  are 
bound  to  perform  the  work  skillfully,  and  keep  the  articles  entrusted  to 
them,  with  that  care  and  diligence  which  every  man  of  common  pru- 
dence and  capable  of  governing  a  family,  takes  of  his  own  property  of  a 
like  kmd.' 

The  contract  is  the  same  wherever  materials  are  delivered  to  a 
workman  or  mechanic  to  be-  manufactured  or  made  up  by  him  in  the 
course  of  his  business  or  trade,  and  then  returned  to  the  owner.  Where 
the  same  thing  is  not  to  be  returned  in  its  new  or  manufactured  condi* 
lion,  as  where  silver  is  delivered  to  a  silversmith  on  an  agreement  that 
he  shall  return  therefor  silver  plato  of  equal  value,  the  contract  is  one 
of  sale  and  not  one  of  bailment;  it  is  an  exchange  of  property  ]  ^  a  ma- 
terial point,  on  account  of  the  different  liabilities  which  may  arise  out 
of  the  transaction  in  the  case  of  a  loss  of  the  property,  without  any  neg- 
lect on  the  part  of  the  silversmith.  Whether  or  not  the  title  passes, 
depends  upon  the  terms  of  the  contract.  If  the  product  of  the  identical 
thing  delivered  is  to  be  returned  in  its  manufactured  condition,  it  is  a 
bailment,  though  it  be  changed  in  the  manufacturing  process  into  an 
entirely  new  and  different  article ;  as  where  com  is  delivered  to  be  man- 
ufactured into  whisky  ]  ^  or  logs  to  be  sawed  into  boards.  The  process 
of  manufacture  does  not  affect  the  title.' 

§  411.  Contracts  to  make  or  to  sell.  Contracts  to  furnish  materials  and 
construct  or  manufacture  goods  or  chattels  or  machines,  do  not  involve 
a  bailment,  and  they  are  not  sales ;  the  title  does  not  pass  until  the  ar« 
tide  is  finished  and  delivered^  and  the  statute  of  frauds  does  not  apply : 

*  JoDe»  on  Bailxn.,  90, 92. 

*  2  Kent's  Comm.,  538;  Clark  v.  Eamshaw,  1  Gow.  N.  P.  C,  30. 
>  Norton  v.  Woodmif,  3  N.  T.,  153 ;  2  Kent's  Comm.,  589. 

*  Smith  Y.  Jamea,  7  Cowen,  328. 

'PiexGOY.  Schonck,  SHillB.,  28;  Smith  v.  CUirk,  21  Wend.,  83, 
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as  in  a  contract  to  furnisli  materials  and  make  a  garment  or  the  wood- 
work of  a  wagon ;  ^  or  to  manufacture  and  deliver  a  certain  amount  arid 
quality  of  paper  for  a  given  price ; '  or  to  constmct  and  deliver  a  ^hip, 
or  cars,  for  a  price  agreed  upon.^  The  contract  is  for  work  and  services, 
and  it  is  the  intention  of  the  parties  that  tho  title  shall  pass  on  the 
completion  and  delivery  of  the  property.*  The  rule  is  not  different 
where  tho  employer  is  to  famish  some  slight  portion  of  the  materials  : 
tho  owner  of  the  principal  materials  acquires  the  title  to  the  completed 
article  or  structure^  the  lesser  materials  becoming  hi^  by  ^ght  of  ac- 
cession.* 

'  Crookahank  ▼.  Barrell,  18  John.  R.^  58 ;  Evaiui  v.  Wood,  15  Abbott  Pr., 
416. 

*  Parsons  v.  Loncks,  48  N.  Y.,  17  ;  Spencer  v.  Cone,  1  Hetcalf,  283. 

•  McConlhee  v.  N.  t.  Jb  Erie  tL  6b.,  20  N.  Y.,  495 ;  Low  v.  Anstin,  20  N.  Y., 
181 ;  25  Barb.,  26. 

*  Seyn^oar  v.  Montgomery,  1  Keyes,  463 ;  Merritt  r.  Johnson,  7  John.  IL,  473. 

•  Merritt  ▼.  Johnson,  pnpra ;  McConlhee  v.  N.  Y.  &  Erie  R.  Co.,  20  N.  Y.,  493. 
A  shipbuilder  who  agrees  to  furnish  tho  framework  and  bnild  a  vessel  for 
another,  retains  the  title  until  tho  Tessel  is  completed  and  delivered.  (Merritt 
▼.  Johoson,  7  John.  R.,  473.)  Tho  doctrine  held  hy  the  English  courts  hi  sup- 
posed to  involve  a  slight  modification  of  this  rule,  though  it  is  in  substance  the 
same.  A  shitibutlder  contracts  to  build  and  complete  a  ship  for  his  employer, 
who  agrees  to  pay  for  her  in  four  installments  as  the  work  progresses ;  the  first 
when  tho  keel  is  laid,  the  second  when  at  tho  light  plank,  and  the  third  and 
fourth  when  the  ship  is  launched ;  before  the  third  installment  is  paid,  the  ship 
is  measured  with  the  builder's  consent  with  a  view  to  get  her  registered  in  the 
name  of  the  employer,  and  thereupon  tho  l>uilder  signs  the  nshal  certificate  or 
her  building ;  tho  third  installment  is  paid,  and  the  ship  is  registered  in  the  name 
of  tho  employer,  on  his  oath  that  ho  is  the  owner;  directly  after,  the  builder 
eommits  uii  act  of  bankruptcy  upon  which  a  commission  is  subsequently  issued 
and  his  property  coaveyed  to  assignees :  two  days  after,  and  beforo  tho  ship  is 
cither  completed  or  launched,  the  employer,  with  a  crew  hired  by  him,  takes 
pO}»o.ssion  of  her  and  a  rudder  and  cordage  inade  and  purchased  by  tho  builder 
for  tho  express  parposo  of  completin<^  ihoship;  and  it  is  adjudged  that  ths 
legal  cffeqt  of  tho  shipbuilder's  having  signed  tho  certificate  to  enable  the  em- 
ployer to  have  tho  ship  registed  in  his  name,  is  to  vest  in  him  tho  geiieral  pro- 
]ierty  in  tho  ship  from  tho  date  of  tho  registry ;  that  tho  rudder  and  cordftgo, 
made  and  bought  by  the  builder  specifically  for  the  purpose  of  completing  the 
ship,  became  part  of  it  and  vested  in  the  employer;  and,  finally,  that  tho  build- 
er had  not  so  parted  with  the  possessioii  as  to  defeat  bis  lien  for  the  fonrth  in* 
stallment.  (Woods  v.  Russell,  5  D«rn.  and  Aid.  tL,  942.>  The  opinion  ilelivered 
distinguishes  this  case  from  that  of  Mucklow  v.  Mangles,  where  the  advances 
were  not  regulated  by  tho  progress  of  tho  work,  and  tho  builder  was  at  liberty 
to  deliver  any  barge  answering  the  requirements  of  the  contract;  and 
argues  that  tho  signing  of  tho  certificato  of  building  was  a  delivery — ^au  act  de* 
signed  to  pass  the  property,  so  as  to  enable  the  employer  to  swear  tho  tiUo  td  be 
in  himself;  bat  that  it  was  not  such  a  delivery  as  to  ddfest  the  libn  of  the  builder 
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$  412.  In  like  manner  where  goods  are  ordered  to  be  made^  the  mate- 
rials remain  the  property  of  the  maker  during  the  process  of  manufacture. 
By  accepting  the  order,  the  maker  enters  into  an  executory  contract  to 

for  the  bala»c«  due  him  on  the  eontraet*  (1  Taunt.  R.,  318.)  In  this  f^tote  (New 
York)  a  contracfe  for  the  baildisg  of  a  vessel  or  other  thing  not  yet  in  esse,  does 
not  vest  any  property  in  the  party  for  whom  it  is  agreed  to  be  censtraoted  dur- 
ing the  progress  ef  the  work,  nor  until  it  is  finished  and  delivered,  or  at  least 
ready  for  delivery,  and  approved  by  each  party :  Andrews  v.  Dorant,  1  Keman 
B.,  55,  and  cases  there  cited. 

If  a  person  contracts  with  another  for  a  ehattal  which  bi  not  in  existence  at 
{he  time  of  the  contract,  though  he  pays  him  the  whole  valne  in  advance,  and 
the  other  proceeds  to  execute  tho  order,  the  buyer  acquires  no  property  in  the 
chattel  till  it  is  finished  and  delivered  to  him.    This  is  the  original  doctrine 
of  the  common  law.    (Muoklow  v.  Mangles,  1  Taunt.  B.,  318 ;  Hinde  v.  White- 
house,  7  East  B.,  559.    Tliis  case  shows  what  circumstances  will  operate  to  pass 
the  title  on  a  sale  by  an  auctioneer.)    The  esse  of  Mucklow  v.  Mangles,  pre- 
sented this  state  of  facts :  Boy  land,  who  wasa  barge-bniUler,  had  undertaken  to 
build  the  barge  in  question  for  Pocock ;  before  tho  work  was  begun  Pocock  ad- 
vanced to  Boyland  some  money  on  aooount|  and  as  it  proceeded  he  paid  him 
more,  to  the  amount  of  one  hundred  and  ninety  pounds  in  all,  being  the  whole 
talnc  of  the  barge ;  when  it  was  nearly  finished  Pooock's  name  was  painted  on 
the  stern ;  Boyland  becamo  a  banki'upt,  and  two  days  after  tho  barge  was  com- 
pleted, and  before  a  commission  of  bankruptcy  had  issued,  defendant  took  it  on 
an  execution  against  Boyland,  and  afterwards  on  receiving  an  indemnity  Irom 
Pocock  delivered  it  up  to  him;  and  a  verdict  was  rendered  for  plaintiiHi,  who 
Sued  as  the  assignees  of  the  bankrupt  Boyland.    Lord  Chief  Justice  Mansfield : 
''Tbo  only  efiect  of  the  payment  is,  that  the  bankrupt  was  under  a  contract  to 
finish  the  barge ;  that  is  quite  a  difierent  thing  from  a  contract  of  sale ;  and 
until  the  barge  was  finished,  we  cannot  say  it  was  so  far  Pocock's  property  that 
he  could  have  taken  it  away.    It  was  not  finished  at  the  time  when  Boyland 
committed  the  act  of  bankruptcy ;  it  was  finished  only  two  days  before  the  ex. 
ectition.'*    'Sit.  Justice  Heath,  in  delivering  his  opinion  in  the  case,  says :  This  is 
the  species  of  contract  which  in  tho  civil  law  is  desoriUed  by  the  term  do  ut 
facias.    It  comes  within  the  cases  which  have  been  held  to  be  executory  con- 
tracts, and  as  such  not  within  the  statute  of  frauds,  as  contracts  for  the  sale  of 
goods.    A  tra<lo.^man  often  furnishes  arti  cles  which  he  is  making  in  puisnance 
of  an  order  given  by  one  person,  and  sells  them  to  another.    If  tho  first  cus- 
tomer has  other  goods  made  for  him  within  the  stipulitted  time,  he  has  no  right 
to  complain ;  he  could  not  bring  trover  against  tho  purchaser  for  tho  goods 
sold.    The  painting  of  tho  name  on  the  stern  in  this  case  makes  no  difference. 
If  tho  thing  be  in  existence  at  tho  time  of  the  order,  the  property  in  it  passes  by 
the  contract,  but  not  so  where  the  sulijeot  is  to  be  mode.    (1  Taunt.  B.,  318.) 

This  decision,  which  is  in  harmony  with  the  law  ns  hold  in  this  State,  is,  per- 
haps, partiall}'^  moditied  by  tho  subsequent  oases  decided  in  the  English  courts. 
(Woods  v.  Bussell,  5  Born,  and  Aid.  B.,  043 ;  Carruthers  v.  Payne,  5  Bing.  B. 
277 ;  7  John.  B.,  473.)  In  Carruthers  v.  Payne,  a  chariot  was  built  to  plaintifi^s 
order  and  paid  for  by  lum ;  when  finished  in  other  respects,  plaintiff  ordered  a 
firont  6eat  to  be  added,  but  the  builder  being  slow  in  making  this  addition, 
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mako  and  deliver  the  article  called  for }  and  the  property  does  not  Test 
in  the  party  ordering  it^  until  it  is  delivered  or  tendered  to  him.*  Ilence 
a  subsequent  sale  and  delivery  of  the  article  by  the  maker  to  a  third 
person,  will  vest  the  property  in  him.*  And  hence  where  an  order  for  a 
specific  kind  of  goods  is  given,  to  be  selected  and  sent  by  the  seller,  tho 
title  does  not  pass  where  a  different  article  is  sent,  until  the  same  is 
accepted.^    To  convert  a  verbal  order  when  acted  upon,  into  a  salo«  the 

plaintiff  sent  for  tbo  chariot  repeatedly,  and  the  builder  promised  to  deliver  it. 
Plaintiff  being  afterwards  dissatisfied,  ordered  the  chariot  to  bo  sold  ;  and 
while  ic  wa!9,  according  to  the  custom  of  tho  trade,  standing  in  tho  buiidor's 
warehouse  for  that  purpose,  the  front  seat  not  having  been  added,  tho  builder 
becamo  bankrupt,  and  his  assignee  seized  tho  chariot ;  more  than  thi'co  months 
afterwards,  plaintiff  commenced  this  action ;  and  it  was  held,  first,  that  tho 
plaintiff  had  sufflciont  property  to  maintain  trover  for  the  chariot ;  and  socondly 
that  it  did  not, pass  to  tho  assignee  as  a  part  of  the  bankrupt's  assigned  property, 
(5  Bing.  R.,  277;  see  1  Keruan  R.,  35.)  Chief  Justice  Best,  in  tho  opinion  deliv- 
ered by  him,  says :  If  a  case,  precisely  the  same  as  Mucklo w  v.  Mangles,  were  to 
occur  again,  it  might  require  farther  consideration  ;  and  Mr.  Justice  Park  adds : 
I  do  not  say  that  I  should  agree  with  the  decision  in  Mucklow  v.  Mangles,  if 
the  caso  were  to  occur  again. 

It  is  to  be  observed,  however,  that  the  case  in  which  these  observations  were 
made,  did  not  involve  precisely  tho  same  question  as  that  presenteil  in  tho  caso 
here  criticised;  and  in  Woods  v.  Rassell,  tbe  person  for  whom  the  ship  was 
built  was  not  only  permitted  to  register  her  in  his  name  as  his  own  property, 
but  it  was  actually  built  under  a  superintendent  appointed  by  him  (5  Bam. 
Jt  Aid.  R.,  945);  and  he  did,  also,  with  the  consent  of  tbe  builder,  exercise  other 
acts  of  ownership  over  the  ship ;  such  as  might  authorize  a  Jury  to  find  the  fact 
of  a  delivery  for  the  purpose  of  passing  the  title,  though  they  might  not  be  suf- 
ficient to  show  such  a  delivery  as  would  defeat  the  builder's  lien. 

llie  intent  of  the  parties  as  declared  in  the  contract,  must  prevail ;  and 
where  tho  legal  effect  of  tho  contract  and  payments  made  under  it,  can  operate 
to  transfer  the  title  in  tho  vessel  to  the  employer  as  fast  as  the  work  goes  on, 
equity  certainly  favors  that  construction ;  and  tho  English  courts  do  recently 
interpret  tbo  provision  for  payment  by  installments  at  successive  stages  in  tho 
work,  as  equivalent  to  an  express  understanding  that  on  such  payments  tho 
general  property  iu  the  vessel  shall  vest  in  tho  employer  or  purchaser.  Woods 
T.  Russell,  5  B.  ^b  Aid.,  943;  Clarke  v.  Spence,  4  A.  &  E.,  448;  Read  v.  Fair- 
banks, 13  C.  B.,  G92 ;  Atkinson  v.  Bell,  8  B.  <&  C,  277,  282 ;  Laidler  v.  Bnrlin- 
Bon,  2  M.  &  W.,  602 ;  Wood  v.  Bell,  5  E.  &  B.,  772 ;  G  E.  &  B.,  355 ;  25  L.  J.  Q. 
B.,  321.  The  rule  as  enforced  with  us  vests  the  prox>erty  in  the  party  for  whom 
the  ship  is  built,  on  its  delivery  in  a  finished  condition.  Andrews  v.  Dnrant, 
11  N.  y.,  35 ;  14  N,  Y.,  611 ;  20  N.  Y.,  181,  495 ;  1  Keyes,  463. 

1  Comfort  v.  Kiersted,  26  Barb.,  472 ;  Halterlino  v.  Rice,  62  Barb.,  593. 

*  Atkinson  v.  Bell,  8  Bam  d&  Cress.,  277 ;  Grafton  v.  Armitage,  2  C.  B.,  338 ; 
Burt  V.  Dutcher,  34  N.  Y.,  493. 

'  Ralph  v.  Stuart,  4  E.  D.  Smith,  637 ;  Downer  v.  Thompson,  0  Hill,  208;  3 
Hill,  238 ;  Howai  i  v.  Hoey,  23  Wend.,  350. 
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goods  must  be  selected  or  accepted  by  the  purchaser ;  ^  he  must,  under 
the  statute  of  frauds,  do  some  act  eyincing  an  intention  to  accept  the 
goods.^  Keeping  the  goods,  after  a  reasonable  opportunity  to  examine 
them,  is  evidence  of  an  acceptance.' 

The  distinction  between  a  present  sale  of  goods  or  chattels,  and  an 
executory  agreement  to  manufacture  and  deliver  a  certain  kind  of  mer- 
chandise or  chattels  of  a  given  description,  is  well  understood,  but  not 
very  sharply  defined.  The  statute  of  frauds  applies  to  sales  exceeding 
fifty  dollars  in  value  5  but  does  not  apply  to  an  executory  agreement  for 
the  manufacture  of  a  chattel  or  of  goods  made  under  an  order.^  It  ap- 
plies to  a  contract  for  wheat,  to  be  threshed  and  delivered ;  *  or  flour  to 
bo  ground  J  or  standing  trees  to  bo  cut  and  delivered  5"  or  timber  to  be 
slit  and  dressed  in  a  particular  manner  J  It  is  a  sale  when  the  work  is 
to  be  done  for  the  seller,  in  order  to  prepare  the  property  for  delivery 
under  the  contract ;  and  it  is  an  agreement  for  work  and  services  when 
the  thing  or  chattel  bargained  for,  is  to  be  made  or  brought  into  cxist- 
cnce.' 

The  present  form  of  the  statute  in  England  and  in  some  of  the  States, 
has  been  adopted  for  the  purpose  of  making  it  apply  to  executory  sales 
of  goods  to  bo  made,  procured  or  prepared  for  delivery  ;  and  it  applies 
by  judicial  interpretation  where  the  contract  is  such  that  it  will  result 
in  the  transfer  of  a  chattel.^ 

Under  the  old  statute,  still  existing  in  most  of  our  States,  contracts 
for  the  manufacture  of  a  special  kind  of  goods  or  wares,  or  for  the  con- 
struction of  chattels,  machines  or  vehicles  of  a  specified  character,  style 
or  dimensions,  are  not  within  the  statute  ,*  as  where  a  paper-maker  agreed 
to  manufacture  and  deliver  so  many  thousand  pounds  of  book  paper,  of 


^  RcKlgersv.  Phillips,  40  N.  Y.,  519;  Maxwell  v.  Brown,  39  Maine,  93; 
Frofitbni-g  M.  Co.  v.  New  Eu^.  Glass  Co.,  9  Cash.,  115. 

*  Caulkins  v.  Hellman,  47  N.  Y.,  449. 

»  Dutchess  Co.  v.  Harding,  49  N.  Y.,  321 ;  Konitzky  v.  Meyer,  49  N.  Y., 
671. 

*  Scwal  V.  Fitch,  8  Cowen,  215. 
«  Downs  V.  Rojw,  23  Wend.,  270. 

*  Smith  V.  N.  Y.  C.  R.  R.  Co.,  4  Abbott  Ct  of  App.  Deo.,  and  4  Eeyes,  180 ; 
Smith  V.  Sannnn,  9  B.  <&  C,  563. 

'  Cooke  V.  Millard,  5  Lansing,  243. 

'  Courtright  v.  Stewart,  19  Bnrb.,  456;  Stephens  v.  Santee,  51  Barb.,  532, 
045;  Webster  v.  Zicilly,  .02  Barb.,  482. 

9  Leo  V.  Griain,  30  L.  J.  Q.  B.,  252;  1  Ellis,  B.  &  S.,  272 :  aotion  by  a  dentist 
to  recover  for  two  sets  ol*  artificial  teeth  made  for  a  lady — a  case  clearly  not 
tf  ithiii  the  originiil  statute;  see  Grover  v.  Back,  3  M.  &  S.,  173 ;  and  Towers  v. 
Osborne,  I  Strange,  506. 
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a  specified  quality  j  *  or  whore  a  pnmp  was  ordered  to  be  made  in  a  pecu- 
liar way ; '  or  where  a  certain  quantity  of  malleable  hoe  shanks  were 
ordered,  to  be  made  according  to  patterns  left  with  the  contractor  j '  or 
where  a  monument  existing  in  the  form  of  separate  blocks  of  marble, 
was  ordered  to  bo  finished,  lettered  and  set  up ;  *  or  where  a  chariot  or 
Carriage  is  erdered  of  a  given  kind ;  ^  or  where  an  engine  or  boiler  is  or- 
dered, to  be  constructed  for  a  given  purpose.®  In  England  and  in  some 
of  our  States,  an  order  given  to  a  manufacturer  for  a  certain  quantity  of 
goods  which  he  is  habitually  manufacturing  and  keeps  on  hand  to  sup- 
ply orders,  is  treated  as  creating  a  contract  of  sale  j ''  with  this  qualifica- 
tion, that  where  the  order  calls  for  the  manufacturer's  own  labor  and 
skill  in  the  production  of  the  goods,  or  for  a  peculiar  article  unfitted  for 
the  general  market,  or  for  a  large  quantity  of  an  article  having  special 
adaptations,  it  is  to  be  treated  as  creating  a  contract  for  work  and 
labor.* 

§  413.  An  executory  contract  for  the  sale  of  specific  personal  prop- 
erty is  within  the  statute  of  frauds ;  ^  and  it  does  not  pass  the  title.*^ 
Ordinarily  the  title  passes  on  the  performance  or  fulfillment  of  tho  con- 
tract ;  that  is  to  say,  the  title  passes  by  force  of  the  contract  as  soon  as 
the  tenns  of  tho  sale  are  complied  with.  A  valid  present  sale  on  a 
credit,  passes  the  title  at  once ;  **  and  a  like  said  for  cash  passes  tho  title 
on  payment  of  tho  purchase  money."  The  title  docs  not  pass  on  a  salo 
of  goods,  where  Something  remains  to  be  done  by  the  seller  to  ascertain 
their  identity,  quantity  or  quality,  or  to  put  them  in  proper  condition  for 
delivery:  the  good^  sold  must  be  designated,  ascertained,  identified,^ 


1  Parsons  v.  Loucks,  48  N.  Y.,  17 ;  51  N.  Y.,  652. 

*  Pjirker  v.  Schenck,  28  Barb.,  38. 

'  Higbt  V.  Riplby^  ID  Maine,  139»  j 

*  Mead  v.  Cose,  33  Barb.,  S03. 

*  Towcra  V.  Osborne,  1  Strange,  503  j  Mixer  r.  Hovell,  21  Pick.,  206. 

^  8co  NcafBo  v.  Hatfc,  4  Lansing,  4^  and  casea  there  cited,  for  the  natote  of 
the  contract. 

^  Gardner  v.  Joy,  9  Met.,  179;  At  water  v*  fioagh,  29  Oonn.,  503;  LambT, 
Crofts,  1-2  Met,  350. 

*  Passaic  Maanf.  Co.  v;  Hofthian)  3  Daly,  495 ;  Allen  v.  Jarvis,  20  Conn^  3& 
9  Jackson  v.   Covert,  5  Wend.,  139 ;  HondeaU   y.  Wyatt,  2  H.  Black,  63; 

Cooper  T.  Elston,7  Terra  R.,  14. 

»o  Bnrfc  V.  Dntchor,  34  N.  Y.)  493. 

**  Dox  V.  Dcy,  3  Wend.,  356. 

"  Olyphaiit  V.  Baker,  5  Denio,  &79 ;  Lansing  t.  Tamer,  2  John.,  13 ;  Telty  ▼. 
Wheeler,  25  N.  Y.,  620  ;  Curtis  v.  Prinddrville,  53  Barb.,  186. 

^*  Field  v.  Moore,  Hill  <&  DediO)  418;  Bapelye  ▼.  Mockie,  6  Cowen,250;  6t)6- 
Tens  Y.  Eno,  10  Barb.,  95. 
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selected  or  weighed.*  But  even  here  the  intent  of'the  parties  must  pr6- 
tail  3  and  the  title  will  pass  without  any  separation  of  the  goods  soM 
from  a  larger  mass,  where  the  price  is  paid  and  the  transaction  evinces 
an  intention  to  pass  the  title.* 

§414.  THUufidet  a  Bailment  for  Services.  A  delivery  of  materials  to 
be  manufactured  and  returned  does  not  operate  upon  the  title  ]  but  a  delir- 
fery  of  goods  or  materials  in  exchange  for  other  things,  does  transfer  the 
title.  The  owner  of  some  wheat  delivers  it  to  a  miller,  who  receives  and 
places  it  lit  si  common  bin  with  other  wheat  purchased  by  him  on  his  own 
ftccoutit;  the  delivery  made  6nan  agreement  by  themiller  that  for  every 
foir  bnsliels  and  fifty-five  pounds  of  wheat  received,  he  will  deliver  to  tho 
bwncr  of  tho  wheat  one  barrel  of  fine  flour  warranted  to  bear  inspection, 
kmotmts  to  ht  exchaAg6  or  sale  of  tho  wheat  for  a  price  to  bo  paid  in 
fLopx?  The  same  rule  holds  where  the  miller  agrees  to  take  so  much 
wheat  and  fjive  so  much  flour  therefor,  without  any  promise  that  the 
liour  shall  be  raanufacturect  from  the  same  wheat.*  But  an  agreement 
to  take  wheat  and  ihaDufacturc  and  return  it  in  the  form  of  flour,  is  a 
contr^ci  6f  Another  klrid ;  it  Is  a  bailment.*  It  is  a  sale  when  the  receiver 
bf  the  material  is  only  bOimd  to  return  a  manufactured  article  of  equal 
value  ]  and  it  is  a  bailment  when  the  same  thing  Is  to  be  returned  in  its 
new  or  manufactured  form.^ 

§  415.  Our  coilrts  have  had  frequent  occasion  to  draw  this  lino 
0f  discrimination  between  a  sale  and  a  bailment.  It  has  been  frequentljr 
done  with  refereiice  to  contracts  for  domestic  animals,  cattle  or  8hec{> 
Used  as  stock  upon  a  fato.  A  delivery  on  hire,  on  an  agreement  that 
the  ^ame  ciiattels  are  to  be  returned  at  a  future  day,  does  not  pass  the 
title ;  while  a  delivery  on  an  agrcetnent  that  the  same  or  like  Cattlb 
or  sheep  of  equal  value  shall  be  delivered  to  the  owner  amounts  to  a 
sale,  because  it  gives  tho  lessee  the  optioh  of  treating  it  as  a  sale ;  so 
that  pending  the  agreement  the  original  owner  cannot  assert  any  title 
tb  tho  chattels  covered  by  the  contract.''  The  terms  of  the  letting  con- 
trol the  question  of  title :  if  the  hirer  can  satisfy  the  terms  of  his  agree- 

*  Kecler  v.  "Vanclevore,  5  Latis.,  3i3 ;  Joyce  v.  Adams,  8  N.  Y.,  291 ;  boo  lloire 
▼.  Carpeater,  53  Barb.,  382;  Uiissell  v.  NichoU,  3  Wend.,  112;  Fitch  &  Lozee  v. 
JBeoch,  15  \Vend.,  221 ;  Ward  v.  Shaw,  7  Wciid.,  404 ;  Cutwater  v.  Dodge,  It 
Cow.,  850. 

*  Kimberly  v.  Patchin,  19  N.  T.,  330 ;  bossell  v.  darTlDgion,.42  K.  T.,  118. 
»  Smith  V.  Clark,  21  Wend.,  83. 

*  Norton  v.  WoodrofT,  2  N.  Y.,153. 

*  Mallory  v. Willis,  4  N.  T.,  76. 

*  Foster  v.  Pettibone,  7  N.  Y.,  433. 
»  Hand  v.  West,  7  Cowen,  732, 
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ment  by  rotarning  at  the  end  of  the  tenn  the  same  number  of  cattle 
or  sheep  of  eqnal  value,  the  contract  operates  as  a  sale.^    And  as  such 
.  it  must  be  made  in  writing;  where  the  value  of  the  property  exceeds  fifty 
dollars,  or  where  the  contract  is  not  to  be  performed  within  one  year.' 

§  416.  A  delivery  of  materials  to  be  manufactured  on  shares  creates  a 
bailment,  and  on  a  fulfillment  of  the  contract  operates  as  a  transfer  of 
the  share  coming  to  the  bailee.^  The  bailee  earns  his  share  by  perform- 
ing the  contract  on  his  part,  and  ho  remains  a  mere  bailee  until  he  fulfills 
the  contract/  The  relation  of  the  parties  is  similar  to  that  which  arises 
where  one  man  cultivates  the  land  of  another  on  an  agreement  that  the 
crops  raised  shall  be  divided  between  them  in  certain  proportions ;  the 
parties  become  tenants  in  common  of  the  crops,^  with  a  right  to  have 
the  same  divided  according  to  the  contract.*  The  delivery  of  milk  to  a 
cheese  factory  to  be  converted  into  and  returned  in  the  form  of  cheese,  is 
.  a  bailment  where  the  factory  is  owned  and  operated  by  a  party  on  his 
own  account,  as  a  distinct  business ;  and  it  is  a  special  contract,  where 
the  factory  is  operated  on  account  of  the  persons  delivering  their  milk 
to  be  manufactured,  each  person  to  receive  his  proportion  of  the  cheese. 
Before  any  division  is  made  the  parties  own  the  cheese  as  tenants  in 
common ;  and  though  not  partners,  they  are  jointly  liable  on  a  contract 
of  sale  made  by  their  agent  or  committee.'' 

A  tenancy  in  common  of  personal  property  may,  it  seems,  arise  from 
accident  or  casualty ;  as  where  firewood  belonging  to  different  parties  is 
swept  away  and  scattered  by  a  freshet,  and  afterwards  gathered  by 
one  of  them.'  It  more  often  arises  from  the  act  or  contract  of  the  par- 
ties }  as  where  they  make  a  Joint  purchase  of  goods,  or  where  one  deliv- 
ers to  another  cattle  or  swine  to  fatten  on  shares*    The  relation  being 


^  Wilson  T.  Finney,  13  John.  R.,  358 ;  Carpenter  v.  GrlfBn,  9  Paige  Ch., 
310. 

<  Bartlott  ▼.  Wheeler,  44  Barb.,  1G2 ;  Wier  v.  Hill,  2  Lansing,  278,  a  thrifUe« 
bargain ;  Lockwood  ▼.  Barnes,  3  Hill,  128,  showing  some  want  of  foresight. 

*  Pierce  v.  Schenok,3  Hill,  28;  post  i  447. 

^  Barker  v.  Roberts,  8  Greenl.,  101 ;  Rightmyer  v.  Raymond,  12  Wend.,  51 ; 
Tripp  T.  Riley,  15  Barb.,  333 :  Hyde  v.  Cookson,  21  Barb.,  92.  In  this  case  in  a 
snit  by  the  owner  for  a  conversion  after  considerable  work  had  been  done  in  the 
process  of  mannfaotore,  tUe  defendant  the  bailee  was  allowed  to  diminiah  the 
recovery  pro  ianto, 

'  Channon  v.  Lnsk,  2  Lansing,  211, 216. 

*  Faber  v.  Shattnck,  22  Barb.,  568. 

^  Hawley  v.  Eeeler,  62  Barb., 231 ;  Wilberv.  Sisson, 53 Barb.,  258, 264:  Fhe 
factory  may  now  be  organized  as  a  corporation.  Darst  ▼.  Barton,  2  Lansing, 
137. 

*  Moore  v.  Erie  Railway  Co.,  7  Lansing,  39. 
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once  ostabllshcd,  each  party  has  the  asual  remedy  for  a  yiolation  of 
his  right  of  property.* 

§  417.  Our  decisions  famish  the  most  reliable  illustrations  of  the  rules 
of  law,  as  well  as  the  most  apt  and  felicitous.  The  owner  of  a  quantity 
of  black  salts,  delivers  theui  to  a  manufacturer  on  an  agreement  that 
ho  will  work  them  into  pearlashes  and  redeliver  them  to  the  owner  in 
casks  ready  for  the  market  at  the  manufactory  3  the  salts  are  kept  sep- 
arate from  the  others,  and  the  substance  or  chemical  properties  of  the 
alkali  are  not  materially  changed  in  the  process  of  the  manufacture ; 
when  the  work  is  finished,  the  casks  containing  the  pearlashes,  are  rolled 
into  the  highway,  separated  and  covered  as  the  property  of  the  person 
furnishing  the  salts;  the  title  here  is  not  changed,  and  the  delivery 
into  the  street  is  tantamount  to  a  delivery  to  the  owner.^  There  is 
nothing  in  the  process  to  work  a  change  in  the  title ;  as  there  is  not  in 
the  process  of  converting  wood  into  coal ;  ^  or  timber  into  boards  j  ^  or 
grain  into  whisky.' 

The  delivery  of  hides  to  be  tanned  and  manufactured  into  leather, 
and  afterward  returned  and  sold,  creates  a  bailment ;  even  where  the 
manufacturer  is  entitled  to  the  proceeds  of  the  sale,  after  deducting  the 
cost  of  the  hides,  interest,  commissions  and  other  expenses.  The  right 
of  property  remains  unchanged."  The  rule  is  the  same  where  cotton 
cloth  is  delivered  to  calico  printers,  to  be  printed  and  returned,  and  sold 
in  the  market ;  the  printers  to  be  paid  the  proceeds  of  the  sale,  after  de- 
ducting the  cost  of  the  cloth  and  commissions.  The  transaction  does  not 
affect  the  title ;'  and  where  it  is  part  of  the  agreement  that  the  manufac- 
tured article  shall  be  returned  and  sold  by  the  owner,  the  bailee  does  not 
acquire  any  lien  upon  the  property. 

§  418.  An  existing  state  of  things  is  presumed  to  continue ;  and  a 
right  of  property  once  acquired,  remains  until  it  is  transferred.  Hence 
under  a  contract  to  make  or  manufacture  or  furnish  goods,  the  title  remams 
in  the  owner  unless  it  is  transferred  by  the  legal  effect  of  the  agreement.* 


■  Sheldon  v.  Skiuner,  4  Wend.,  525 ;  Fobesv.  Shattack,  22  Barb.,  568;  Now« 
leu  ▼.  Colt,  6  Hill,  461. 

Babcock  v.  Gill^  10  John.  E.,  287. 

Curtis  y.  Groat,  6  John.,  168. 

Baker  v.  VVhoeler,  8  Wend.,  505. 

Silnbury  v.  McCoon,  3  N.  Y.,  378. 

Hyde  r.  Cookson,  21  Barb.,  02. 

Wood  V.  Orscr,  85  N.  Y.,  34a 

Weetcott  V.  Thompson,  18  N.  Y.,  363,  where  ale  was  sold  and  delivered  in 
barrels,  the  barrels  to  be  returned,  or  paid  for  at  |2  each,  in  case  any  were  not 
nturned.    1  Puer,  53 ;  and  see  Peck  y.  Armstrong,  38  Barb.,  81& 
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Where  the  owner  of  a  quantity  of  cotton  yam  delivered  it  to  a  maon- 
factnror  at  the  price  of  sixty-five  cents  per  pound^  to  bo  paid  for  in 
plaids  at  fiilcen  cents  per  yaxd,  the  recdver  to  use  the  cotton  yam  in 
making  the  warp  of  the  plaids,  and  to  use  for  the  filling  other  yam  of  as 
good  a  quality  ;  it  was  held  that  the  title  passed ;  that  the  transaction 
amounted  to  a  sale  of  the  yam  at  a  specified  pricC;  to  be  paid  for  in 
plaids  at  a  specified  price.^  The  case  lies  hard  by  the  line  which  sepa- 
rates a  sale  from  a  bailment ;  for  it  is  conceded  by  the  judge  delivering 
the  opinion,  that  the  title  would  not  have  passed  if  tho  delivery  had 
been  on  an  agreement  that  tho  receiver  should  find  the  filling  and  man- 
ufacture the  yam  into  plaids  on  their  joint  account,  tho  cloth  to  bo 
divided  according  to  their  respective  interests  in  the  materials.^  Audit 
has  been  adjudged  that  the  title  docs  not  pass,  where  rags  are  delivered 
to  a  manufacturer  at  a  certain  price,  to  bo  made  into  paper  and  rctumed 
at  a  certain  price ;  tho  paper  being  actually  made  according  to  tho  con- 
tract, out  of  tho  identical  rags  delivered.^  The  mode  adopted  in  the 
contract  to  fix  tho  measure  of  compensation  to  bo  paid  for  tho  services, 
does  not  affect  the  title.  A  delivery  for  manufacture  is  a  bailment,  un- 
less the  legal  effect  or  natural  operation  of  the  contract  works  a  transfer 
of  the  property.* 

§  410.  Chattels  and  things  delivered  to  an  artisan  or  mechanic  for 
Impairs,  remain  tho  owner's  property,  without  regard  to  the  yaluoof  tho 
work  or  materials  employed  in  the  process  of  repair,  and  without  regard 
tjO  the  relation  which  the  expenses  of  tho  repairs  bear  to  tho  original 
value  of  the  chattel.  Thus,  where  the  owner  of  an  old  wagon  loft  it 
with  a  blacksmith  who  was  owing  him,  to  be  repaired  on  account  of  the 
debt,  and  the  blacksmith  took  it  to  pieces,  purchased  on  his  own  account 
entirely  now  wood-work,  with  the  exception  of  the  tonguo  and  cvener, 
ironed  it,  and  had  it  painted  at  his  own  expense,  it  was  held,  that  the 
title  still  remained  in  the  original  owner.' 

,  §  420.  Bailees  Bight  qf  Property  and  Lien.  The  bailee  for  hire  of 
labor  and  services  has  an  interest  or  special  property  in  tho  chattels 
upon  which  his  labor  and  services  are  performed.^  An  artisan  has  a 
lien  upon  tho  article  manufactured  by  him  until  he  is  paid  for  bis  labor, 
or  parts  with  the  possession  pursuant  to  the  terms  of  his  agreement;  so 

*  Baffiim  V.  Merry,  3  Mason,  473.  • 
'  Eaton  ▼.  Lyndo,  15  Mass.,  242. 
'  King  v.  Hampbreys,  10  Penn.  St.,  217. 

«  Barber  v.  Roberts,  8  Maine,  8  Green!.,  101;  Brown  Y.  Hitchcock|  88  Tt, 
452;  Mallory  v.  Willis,  4  K.  Y.  (Comst),  76. 
'  Gregory  v.  Stryker,  2  Denio,  628. 
«  2  DeDio  R.,  628. 
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held  in  the  case  of  a  brickmakcr;  who  manufactured  a  quantity  of  bric]{, 
on  a  brickyard  furnished  by  another  with  wood  and  other  necessaries  to 
CArry  on  the  work,  the  agreement  being  to  pay  the  manufacturer  sp 
much  per  thousand  for  the  brick  made  and  shipped^  on  the  return  of  the 
vessel  in  which  the  same  were  carried  to  market.  Where,  in  such  case, 
the  brick  were  seized  and  sold  as  the  property  of  the  employer,  under 
an  ezecutioA  against  him,  it  was  held  that  an  action  of  trover  lay  hy 
the  brickmaker  against  the  purchaser  who  removed  the  same ;  but  that 
the  purchaser  might  show  the  state  of  the  accounts  between  the  em- 
ployer and  the  brickmaker,  and  that  the  latter  should  recover  only  the 
amount  of  his  lien  upon  the  brick  taken  by  the  purchaser.*  In  other 
words,  that  the  general  property  was  in  the  employer,  and  capable  of 
being  sold  on  an  execution  against  him  5  while  the  special  property, 
including  the  legal  right  to  the  possession,  remained  in  the  manufacturer 
imtil  extinguished  by  a  voluntary  delivery.' 

§  421.  So  where  a  quantity  of  cotton  yam  was  delivered  to  a  bailee, 
upon  an  agreement  that  he  should  procure  it  to  be  woven  into  cloth  and 
receive  a  commission  thereon  as  the  price  of  the  labor  3  ^  and  he  dellvereci 
the  yam  to  another  person  to  weave  for  him  at  an  agreed  price  to  be 
paid  in  goods  j  and  the  cloth,  being  woven,  was  attached  as  the  pro- 
perty of  the  weaver ;  it  was  held  that  the  bailee  receiving  the  yam  to 
be  woven  into  cloth,  had  a  special  property  in  the  cloth,  and  that  the 
weaver  acted  as  his  servant  or  agent,  having  no  property  or  legal  inter- 
est in  the  cloth.*  The  rule  is  the  same,  where  logs  are  delivered  at  a 
saw-mill  under  a  contract  with  the  miller  that  he  shall  saw  them  into 
boards^  within  a  specified  time,  on  shares ;  the  general  property  remams 
in  the  owner  of  the  logs  until  the  work  is  finished  according  to  contract ; 
and  the  bailee  for  hire  of  services  can  have  no  lien  for  a  part  or  partial 
performance  of  his  agreement.'  When  a  manufacturer  receives  goods 
for  the  purpose  of  being  wrought  in  the  course  of  his  trade,  the  contract 
is  entire ;  and  without  a  stipulation  to  the  contrary,  he  has  no  right  to 
demand  payment  until  the  work  is  complete.  A  fortiori  ho  has  no  right 
to  carve  out  payment  for  himself,  without  consulting  the  bailor.  A 
miller  is  entitled  to  take  toll  from  your  grist,  on  grinding  it ;  but  sup- 
pose ho  chooses  to  grind  only  a  part,  and  then  sells  the  whole.    Ho  is 

1  Hooro  V.  Hitchoock,  4  Wend.  B.,  292;  Wheelor  v.  McFarland,  10  Wend., 
318,324. 

<  4  Wend.  R.,  296 ;  3  Hill  R.,  49 1.    There  was  in  the  case  stated  no  question 
zoised  as  to  the  right  of  the  sherifF  to  sew  the  proper^  on  exeoation* 

'  Eaton  v.  Lynde,  15  Moss.  R.,  242. 
*  15  Mass.  R.,  242. 

<  Pierce  v.  Shonck,  3  Hill  R.,  28. 
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not  entitled  to  toll  for  what  ho  had  actually  ground.  It  is  like  tho 
common  case  of  a  man  undertaldng  to  labor  during  a  certain  time,  or  in 
performing  a  certain  amount  of  work  for  so  much ;  his  work  must  be 
finished  before  he  can  claim  payment ;  and  if  he  fails  to  perform  accord- 
ing to  his  contract,  he  cannot  acquire  by  a  lien  that  which  ho  cannot 
legally  demand.' 

Where  the  agreement  is  to  manufacture  chattels  on  shares,  on  a 
completion  of  tho  work,  the  parties  to  the  contract  become  as  wo  have 
seen  tenants  in  common  of  the  manufactured  goods.  And  the  bailee 
has  a  right  to  retain  tho  goods  until  a  division  has  been  made  and  he 
has  been  paid  the  stipulated  compensation  for  his  labor,  whether  it  be 
one-tenth  or  one-half.  Of  course  he  acquires  the  absolute  title  to  his 
portion  of  the  goods  from  the  time  they  are  specifically  set  apart  to  him 
in  payment.* 

§  422.  Every  bailee  for  hire,  who  by  his  labor  or  skill  imparts  addi- 
tional value  to  the  goods,  has  a  lien  thereon  for  his  charges,  thero  being, 
no  special  contract  inconsistent  with  such  lien.  The  lien  exists  equally, 
whether  there  be  an  agreement  to  pay  a  stipulated  price,  or  only  an 
implied  contract  to  pay  a  reasonable  price,  unless  there  be  a  future  time 
of  payment  fixed.  In  that  case  the  special  agreement  would  bo  incon- 
sistent with  the  right  of  lien,  and  would  destroy  it.* 

The  bailee's  lien  extends  to  every  portion  of  tho  goods  or  materials 
delivered  under  one  contract,  and  is  not  confined  to  the  particular  por- 
tion, pro  rata,  on  which  the  labor  has  been  bestowed ;  so  that  tho  bailee 
by  a  delivery  of  a  part  of  the  manufactured  goods,  does  not  defeat  his 
lien  upon  the  remainder  for  his  whole  services.*  So,  too,  where  several 
parcels  of  goods,  belonging  to  one  owner,  are  carried  the  same  voyage, 
a  delivery  of  part  of  them  does  not  divest  the  carrier  of  his  lien  on  the 
remainder  for  the  whole  freight." 

§  423.  Tho  bailee  waives  his  lien  by  surrendering  tho  goods  to  the 
bailor ;  and  ho  loses  it  as  to  third  persons  by  such  a  surrender,  though 
he  stipulates  that  his  lien  shall  continue.*  He  also  waives  his  lien  by 
any  contract  inconsistent  with  its  continuance )  as  where  a  mechanio 

*  3  HiU  E.,  30, 31. 
«  3  Hill  R.,  28. 

'  Blake  v.  Nicholson,  3  Manle.  and  Selw.  R.,  168 ;  Chase  v.  Wetmore,  5  idi, 
180;  Crawshay  V.  Homfray,  4  Barn,  and  Aid.  R.,  50;  Bordick  v.  Marray«  3 
Verm.  R.,  302. 

^  Morgan  v.  Congdon,  4  Comst.  R.,  552. 

*  Sclimidt  V.  Blood,  9  Wend.  R.,  268;  MoFarland  v.  Wheeler,  26  id.,  467. 

*  McFarlftDd  v.  Wheeler,  28  Wend.,  467 ;  Marvin  v.  Smith,  56  Barb.,  600; 
Morse  v.  Andzoa.  R.  R.  Co.,  39  Elaine,  286. 
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ftgffos  to  look  to  ^  third  person  for  his  pay  for  repairs  made  upon  % 
wagon ;  *  or  whore  he  agrees  to  give  croditfor  a  stipulated  time ;  ^  or  agrees 
upoa  a  mode  and  time  of  payment  excluding  the  theory  of  a  lien.^  But 
the  special  agreement  cannot  be  set  up  by  the  bailor  after  he  has  himself 
failed  to  perform  it,  to  defeat  the  artisan'^  lien  at  common  la^/  His 
lien,  originating  in  the  customs  and  usages  of  business,  is  favored  ob 
ipronnds  of  equity  and  convenience ;  and  yet  not  so  much  favored  as  the 
vendor's  lien,  or  equitable  right  to  the  purchase  money  of  the  goods  sold 
by  hinu* 

i  424.  The  bailee  may  defend  or  assert  his  interest  in  the  goods;  he 
may  retain  the  goods  and  defend  his  interest  in  them,  as  against  the 
owner,  and  as  against  third  persons.  He  may  maintain  an  action  of 
trespass  against  any  one  interfering  with  his  possessions ;  ^  and  an  aetioii 
of  trover  against  the  party  seizing  and  detaining  the  goodsJ  His  recov- 
ery as  against  the  owner,  or  as  against  the  party  succeeding  to  his  in- 
terest, is  limited  to  the  amount  of  his  demand.  On  a  total  breach  of 
the  contract  by  the  bailee,  as  where  he  pawns  the  property,  the  owner 
may  at  once  recover  its  value  in  trover,  without  tendering  the  amount 
for  which  it  was  delivered  in  pledge.'  And  on  completion  of  the  work, 
the  bailor  has  the  right  of  immediate  possession  as  against  third  persoziis 
and  strangers.'  Admitting  that  the  bailee's  lien  is  not  lost,  where  he  al- 
lows a  third  party  to  take  the  goods  on  payment  of  his  chargesi  it  is 
quite  clear  that  the  third  party  forfeits  the  lien  by  any  attempt  to  dispose 
of  the  property  in  defiance  of  the  owner's  title.^^  A  sale  of  the  goQii$ 
by  him  defeats  the  lien.^' 

§  425.  LosscSy  hi/  wliom  borne.  The  general  rule  is  that  the  own^ 
must  bear  the  loss  of  goods  destroyed  by  fire  or  by  casualties  of  9,  Uko 
kind.  The  bailee  is  not  liable  where  the  goods  are  lost  or  destroyed 
without  any  neglect  on  his  part.^^  If  materials  are  delivered  to  him  to 
manufacture,  or  if  an  article  is  entrusted  to  Hm  to  bo  repaired  ia  the 

1  Bailey  v.  Adams,  14  Wend.,  201. 
«  Fialdiog  V.  Mills,  2  Ooqw.,  489. 

*  Tmst  V.  Pirsaon,  1  Hilton,  292. 

*  Moant  V.  WiUiams,  11  Wend.,  77. 

*  FleldtDgs  v.  Mills,  sapra,  and  Beaodiet  ▼.  Field,  M  H.  T.,  6Mb 

*  Benedict  v.  Marray,  3  Vb.  R.,  30^ 

«  Um>n  V.  HiUhoock,  4  Wend.,  2M. 
«  G^Uahw  V.  CMien,  1  Browne,  49. 

*  KiDf  V.  Hiunphieje,  10  Ban  B.,  21T. 
>•  Nash  V.  Mosher,  19  Wend.,  431. 

»'  Dadloy  v.  Hawley,  40  Barb.,  3«9;  Iffy  t.  Bhle»  3  K.  T.,  506^  Bniett  ▼• 
Warren,  8  Hill,  34a 

>*  Hnid  V.  West,  7  Cow.,  752;  2  N.  T.,  1891 
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courso  of  his  business,  and  it  is  accidentally  destroyed  before  the  woik 
is  complotcd,  the  loss  falls  upon  the  owner.  And  hence  it  is  held  that  an 
action  lies  by  a  shipwright  for  work  and  labor  done,  and  matcrialsi  deliv- 
ered in  repairing  a  ship,  which  is  casually  burnt  in  the  dock  by  a  fire 
communicated  from  an  adjacent  building,  before  the  repairs  are  com* 
pleted.* 

On  the  other  hand,  where  a  mechanic  or  manufacturer  is  employed  to 
make  or  manufacture  an  article  out  of  his  own  materials,  the  title  re- 
mains in  him  until  the  finished  article  is  delivered,  and  he  must  bear 
the  loss  where  it  is  destroyed  by  accident  or  fire.  And  as  he  bestows 
his  labor  and  services  upon  his  own  property,  ho  cannot  recover  for  them 
as  a  separate  demand.^  His  only  claim  upon  the  employer  is  under  the 
contract ;  and  that  only  gives  him  the  price  of  the  article,  when  it  is 
finished  and  delivered.^ 

It  is  quite  clear  that  the  owner  of  goods  or  materials  bailedfor  work  and 
services  upon  them,  has  an  insurable  interest  in  the  property  }  and  that 
the  bailee  also  has  an  insurable  interest.^  The  party  on  whom  a  loss  by 
fire  must  fall,  may  protect  himself  by  procuring  a  policy  of  insurance 
on  the  property  .'^  A  factor  may  procure  a  policy  in  his  own  name  cover- 
ing its  full  value,  and  the  moneys  received  thereon  belong  to  the  owner, 
after  satisfying  the  factor's  lien.^ 

§  426.  Hire  of  Labor  and  Services  Generallt. 

A  brief  consideration  of  the  principles  applicable  to  contracts  of 
this  class  is  in  place  here,  because  they  bear  with  equal  forco  upon 
the  contract  of  bailment.  Under  a  contract  for  work  and  services,  the 
contractor  must  perform  in  a  workmanlike  manner  J  Where  materials 
are  delivered  to  be  manufactured,  and  the  work  done  upon  them  is  not 
properly  performed,  the  bailee  cannot  demand  compousatlon  therefor ; 
it  being  a  settled  principle  that  where  there  has  been  no  beneficial  ser- 
vice there  shall  be  no  pay.'    Without  any  express  agreement  on  the 


^  Meuctone  ▼.  Athawes,  3  Bttr«*.  B.,  1592 ;  2  Kent's  Comm.,  591 ;  Atkimon  v. 
Bell,  8B.  <&C.277. 

'  Atkiusou  V.  Bell,  sapra. 

>  Mixer  v.  Howartb,  21  Pick.  R.,  207 ;  Code  of  I^nSiiiana,  Arts.  2729, 273a 

*  Yau  Natta  v.  The  Mutual  S.  Ins.  Co.,  2  Samlf.,  490. 

'  Savage  v.  Corn  EzcUauge  Ins.  Co.,  30  N.  Y.,  C55 ;  Ba£QUo  Steam  Bngine 
Works  V.  Sun  Mutual  Ins,  Co.,  17  N.  W,  401 ;  3  Keyes,  d7.  A  lienor  hae  no  claim 
to  the  moneys  paid  by  the  insurer  to  tlio  oTvnor.  Carter  y.  Rockett,  8  Faige, 
437. 

*  Edwabds  on  Factors  and  Broken,  $  7& 
.    ^  Williams  v.  Keech,  4  Hill,  ICa 

*  Fanuworth  v.  Qarrard,  1  Campb.,  381 
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subject,  the  employer  must  pay  a  reasonable  compensation  for  the  ser* 
vices  rendered  him  on  his  request  or  at  his  instance.*  And  the  contract 
b€ing  silent  on  the  subject,  the  artisan  or  mechanic  is  bound  to  render 
faithful  and  diligent  services.  The  law  requires  of  each  man  in  his 
vocation,  diligence  and  skill.  It  requires  this  of  a  carpenter  or  mason. 
When  he  sues  for  work  and  labor  under  a  general  retainer,  the  value  of 
his  services  depends  upon  the  skill  and  fidelity  with  wliich  they  wcro 
rendered:  he  recovers  the  worth  of  his  services,  quantum  meruit.^  The 
same  principle  applies  where  a  blacksmith  or  farrier  is  employed  to  shoe 
ft  horse,  or  a  tailor  to  make  a  garment,  or  a  watchmaker  to  repair  a 
watch.  The  law  implies  a  contract  on  tr.o  j.-art  of  each  that  lie  will  per- 
form the  work  entrusted  to  him  within  the  lino  of  b:s  business,  diligently 
and  skillfully ;  and  it  takes  some  care  that  he  shall  be  properly  educated 
in  the  duties  of  his  calling.^ 

§  427.  The  degree  of  intelligence  and  skill  required  of  a  man  by  the 
law,  depends  much  upon  his  calling.  An  engineer,  a  lawyer,  or  physi- 
cian must  bo  specially  educated  to  the  duties  of  his  calling ;  besides  tho 
requisite  scientific  knowledge,  he  must  have  reasonable  skill  in  its  appli- 
cation. Compared  with  unprofessional  men,  ho  must  possess  a  high 
degree  of  intelligence,  together  with  the  accurate  and  exact  knowledge 
of  an  expert.  Physicians,  for  example,  must  have  a  knowledge  of  tho 
healing  art ;  *  and  though  medicine  bo  not  one  of  the  exact  sciences,  it  is 
quite  clear  that  skill  in  tho  practice  of  medicine  can  only  be  acquired  by 
the  study  and  acquisition  of  those  sciences  which  stand  related  to  the 
practice,  such  as  physiology  and  chemistry  ;  and  by  close  observation 
and  experience  in  the  treatment  of  diseases.  It  is  equally  evident 
that  tho  skill  of  a  surgeon,  can  only  be  gained  by  a  perfect  union  of 
science  with  practice.  Tho  law  assumes  tho  necessity  of  this  union,  and 
implies  a  contract  on  tho  part  of  tho  physician  or  surgeon  that  he  pos- 
sesses and  will  exercise  reasonable  and  ordinary  skill  in  his  profession ; 
not  tho  highest  degree  of  science  and  skill ;  but  that  reasonable  measure 


^  A  pTomiBO  to  pay  is  implied ;  Hicks  v.  Burhans,  10  John.  R.,  243 ;  Danbar 
T.  Williams,  10  Jobu.,  349;  llobinsou  v.  Ray  nor,  23  N.  Y.,  494;  but  not  contrary 
to  tbo  fact ;  Galvin  v.  Prentice,  45  N.  Y.,  13J ;  Topping  v.  Swords,  1 E.  D.  Smilb, 
609;  or  prcsnmcd  fact :  Williams  v.  lliitcbinsou,  3  N.  Y.,  312. 

«  Grant  v.  Bntton,  11  Jobn.  R.,  277 ;  Emery  v.  Smith,  43  N.  II.,  151 ;  Adam^ 
▼.  Woonsocket  Co.,  11  Met.,  3i27;  Williams  v.  Koech,  4  Hill,  1G3;  Farnsworth 
^.  Garrard,  1  Campb.,  38. 

'  3  Black.  Comm.,  165.  Onr  system  of  api>renticeebipi8  designed  for  the  edu- 
cation and  training  of  tbo  young  in  the  art  or  bosiuess  which  they  are  to  parsao 
in  life.    1  Black.  Comm.,  426. 

^  Carpenter  v.  Blake,  50  N.  Y.,  696,  reyening  S.  C,  60  Barb.,  18a 


of  kBOwledgQ  aad  $ik\\l  wblch  will  enablo  him  to  disoharge  iho  datiai 
bo  assumes  wltb  dlsorotion  and  s^foty.  Ila  does  not  warrant  a  cnre, 
or  tbo  success  ^  w  operation ;  and  be  is  not  rcspousiblo  for  a  mistakOi 
pr  for  ail  error  of  Judgment,  in  matter  of  reasonable  doubt  or  uni  er^ 
tainty.  Whore  there  is  but  op^  recggnized  and  approved  mode  of 
treatme9t,  his  departure  from  it  will  render  bin^  liable  for  iho  oonse- 
quonces ;  but  where  a  different  treatment  is  followed  by  different  school^ 
of  piedicine,  ho  is  at  liberty  to  follow  the  practice  of  bis  owi^  school, 

The  same  rule  ^ppli^  to  men  ODgfigcd  in  thq  different  branches  ^v 
departments  of  the  medical  profeacfipn ;  with  perhaps  s.  llttl^  nioro  stnc^ 
ness,  whore  ii  man  devotes  bini^df  to  ^,  single  line  of  praotioe}  its  a^ 
Qouoheur,  surgeon,  or  oculist.^ 


^  Bich  ei  vxor  v.  Picrpout,  3  F.  dr  F.,  35.  (  Action  fbr  want  of  due  ami, 
piox>6r  care  aud  skill  08  accoucbeur.)  **  To  leader  a  medical  man  liable,  oyen 
olvilly,  for  nogligBucCi  or  want  of  due  care  or  akiUy  it  ia  not  onongh  that  tlieft 
baa  boon  a  less  degree  of  skill  than  some  ptUor  medical  men  might  havo  ahowi^ 
or  a  less  degree  of  care  than  even  bo  himself  might  have  bestowed ;  nor  is  i^ 
ojiough  that  ho  himself  acknowledges  some  dogbee  of  wani^  uf  care  ;  there  most 
bavo  been  a  waut  of  competent  and  ordinary  care  and  skill,  and  to  such  a  de- 
gree as  to  havo  led  to  a  bad  result." 

Raddock  V.  Lowe,  4  F.  &  F,,519.  (MiilprfM^tice  as  «^  doctor,)  "^x^tboqi 
not  qanlifiody  as  not  being  a  regular  medical  practitioner,  bat  assuming  to  be, 
Qr  to  practice  as  such,  and  uudorcaklug  to  ti*eat  another  for  a  disease,  is  liable 
for  injury  caused  by  ignorant  and  improper  treatment,  by  which  the  patient  is 
rendered  worse  instead  of  better,  and  is  injured  by  the  use  of  improper  medi- 
eino." 

IJaucke  v.  Hooper,  7  Cdt  P*,  Bl.  (Malpracticp  i^s  a  sargeon.)  '^Amur 
gKoon  is  respqnsiblo  for  an  injury  done  tq  s^  patient,  through  tho  want  of  propsr 
skill  in  his  apprentice;  but,  in  an  action  agaii^st  him,  tho  plaintilT  must  shew 
that  tho  iQJary  was  produced  by  such  want  of  skill,  and  it  is  not  to  bo  inferred. 
And  if  a  person  goes  into  a  surgeon's  shop  and  asks  to  be  bleil,  saying  ho  has 
|[tfind  relief  from  i&  before,  and  does  not  consult  tho  pamon  there  aa  to  tho  prttv 
pricity  of  perfovuiiqg  tUp  operation,  \i  tb^ro  are  no  ostornal  indications  c|f  itf 
being  improper,  such  person  is  Justified  in  performing  it,  and  the  snigeon  will 
not  be  answerable  for  its  not  producing  a  beneficial  result." 

^nphier  and  \?ife  y.  PUi^^o^,  ^  C.  4^  P.,  4'^.  (Malpractice  as  (^  QVgeon.) 
^'  IJvcry  i^crsou  who  enters  into  ^  learned  profession,  undertakes  to  bring  to  tl|p 
exercise  of  it,  a  reasouaUlo  degroo  of  c^re  and  skill ;  Uq  does  pot,  if  ho  is  an  s^i^ 
torney,  undertake  at  all  events  to  gain  the  c::iuse.^  nor  doe^  ^  sHrgeoa  undertake 
thai^  ho  wiU  perform  a  euro ;  nor  docs  tho  latter  undertake  to  use  the  highest 
possible  degree  of  8k\ll,  as  tUero  may  bo  pevsiuii  of  hig^her  education  and  geosj 
er  advantages  than  himself;  but  ho  undertakes  to  briu^  a  Cs^^r,  r^^sooable,  and 
oompeient  degree  of  skill ;  %nd  in  ;\n  ac^^qn  og^Wlt  him  bj  itps^eut,  the  qnes- 
iiqii  for  the  Jury  iS)  whether  tUo  i*^ur^  comp)aioe4  of  mqs^  be.  ri^efied  to  t^e 
want  of  a  proper  degree  of  skill  and  care  in  the  de|endant|  or  not," 

Wilmot  Y,  £^war4i  3a  v^,  447,   (^IpmcVce.  la  set^atpl^^<(  4^^^  *^ 
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1 428.  Thcro  is  a  tacit  undcrttanding,  in  tho  employment  of  a  jphysi- 
dan^  that  he  will  follow  his  ustial  practice) ;  that  being  a  botanio  physi- 

inattention  thereafter,  &c.)  Therois  an  impliccl  obligation  on  a  sian  holding 
hiiii0Blf  out  to  the  cotnnliiAlty  its  a  finrgedn,  ami  practicing  that  piofession,  that 
|]«shoal(l  pofiiies^  Ibo  ordinary  bkill  in  surgery  oi^  tho  profession  generally. 
Where  by  improper  treatment  of  an  injury  by  a  surgeon,  the  patient  must  iu- 
ftXnthbly  have  a  defective  arm,  Ihb  snrgeon  is  iiablo  to  action,  even  though  tho 
lliiamanagement  or  negligence  of  those  having  the  core  of  tho  patient,  may 
har^  dggravated  the  cdsd  and  rendered  tho  nltimato  condition  of  tho  arm 
'WoTSo  than  it  btherwise  would  hav6  been.  Tho  liability  of  tho  surgeon  beiufc 
established,  tho  showing  of  stlch  mismanagement  or  negligence  only  affects  the 
measure  and  aitionut  of  damages.'* 

Long  V.  Morrison,  14  tud.,  595.  (Malpractice  in  causing  death  of  patient.) 
"  A  physiciau  is  Iiablo  for  damages  arising  as  well  from  the  want  of  skill,  as 
ih>m  neglect  in  the  apjilication  of  skill.'' 

Wood T.  Clapp,  4  Sneed.,  G5.  (Malpractice  in  reducing  a  fracture  in  the  arm— 
inrgeon.)  ^'  A  person  assuming  to  bo  qualified  for  tho  oxcrciso  of  any  profes- 
sion, art  or  vocation,  is  respoiisilile  for  any  damage  which  may  reault  to  those 
who  employ  him,  from  tho  want  of  iho  necessary  knowledge,  skill  and  science 
Which sUch  profession  demands.  Tho  law  does  not,  however,  requiro  the  high<!8t 
degree  of  skill  and  science,  but  only  such  rcasonablo  degree,  as  will  enable  the 
)>erson  safety  and  discreetly  to  discharge  tho  duties  assumed ;  and  tho  more  fail- 
tue  of  a  course  of  treatment  is  not  oiitself,  conclusivo  as  to  such  want  of  slull  in 
the  practitioner." 

Patten  v.  Wiggin,  51  ]^6.,  594.  (Action  ibr  professional  services— defence 
ibalpractice— de&ndant  more  injured  than  benefited,  ^c)  *^  Physicians  and  snr- 
gtons  whb  offler  themselves  to  the  public  as  practitioners,  impliedly  promise 
thereby,  that  they  possess  tho  requisite  knowledge  and  skill  to  enable  them  to 
Ihsat  such  coses  as  they  iludertako  wicli  reasonablo  success.  This  rule  docs  not 
teqn:re  tho  possession  of  the  highest,  br  even  the  average  skilly  knowledge  or 
etperienco,  but  only  such  as  will  uuablo  them  to  treat  tho  caso  uuderstaudingly 
and  safely.  The  law  alHO  implies  that,  in  the  treatment  of  all  cases  which  they 
tlndcrtake,  they  will  exerciso  reasonable  and  ordinary  care  and  diligence. 
They  aro  also  bound  always  to  use  their  best  skill  and  Judgment  in  determining 
thd  uaturo  of  the  malady  and  tlie  best  mode  of  treatment,  and  in  ail  respects  \o 
cio  their  liest  to  secure  a  perfect  restoration  of  tlieir  patients  to  health  and 
^nndncsS.  But  physicians  and  surgeons  do  not  impli«^dly  warrant  tho  recovery 
oftheir  patients,  and  are  not  liable  on  account  of  any  failure  in  that  respect, 
linless  through  sonid  defanlt  of  their  own  duty,  as  already  defined.  If  iho  set* 
tli'd  ][)ractico  and  law  of  the  profession  allows  of  but  ono  course  of  treatment  in 
the  case,  then  any  departure  from  such  course  might  properly  bo  regarded  as  the 
result  of  want  of  knowledge,  skill,  experience  or  attention.  If  there  are  difier- 
fent  schools  of  practice,  all  that  any  physician  or  siu*geon  undertake.^  is,  that  ho 
understands,  and  will  faithfully  treat  the  case  according  to  the  recognized  law 
and  rules  of  his  particular  school." 

Hoirard  V.  Grover,  23  Mo.,  97.  (Mdlpractice  as  a  surgeon.)  *'  A  snrgeon  is 
not  liable  fvi  a  want  of  thf)  highest  degreo  of  skill  in  the  performance  of  an  op- 
eration in  tho  line  of  his  duty ;  but  only  for  tho  want  of  ordinary  skill|  and  for 
tb«  want  of  ordinary  coro  and  ordinary  Judgment." 
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cian,  ho  will  follow  that  system ;  ^  or  a  homeopathic  physician,  that  he 
will  follow  that  system.'    And  it  would  seem  that  an  inexperienced 


Fowler  V.  Sergemit,  1  Grant's  CaaeA,355.  (Malpraoticeassargeon,  inaettiDg 
a  limb. )  "A  physician  or  surgeon  is  Dot  chargeable  for  ignoraDco  of  a  case,  if 
ho  prescribes  for  it  rightly.'' 

Hitchey  v.  West,  23  111.,  335.  (For  injaries  arising  from  negligence  and  lack 
of  skill  in  defendant. )  "  When  a  person  assumes  the  profession  of  physician  and 
surgeon,  the  law  holds  him  responsible  for  any  injury  arising  from  a  vant  of 
reasonable  care,  skill  and  diligence  in  his  practice,  unless  the  services  rendered 
were  gratuitous  [in  which  case  ho  is  liable  only  for  gross  negligence].'' 

llord  V.  Grimes,  13  B.  Mon.,  183.  (Action  for  causing  death  of  a  slare.)  ''A 
physician  is  responsible  for  all  tho  ill  consequences  which  may  result  from  the 
administration  of  medicine  to  a  slave,  without  the  consent  of  the  owner." 

Bowman  v.  Woods,  19  Greene,  441.  (Malpractice  in  a  case  of  acconchment.) 
'*  The  law  implius  an  undertaking  on  tho  part  of  every  medical  practitioner,  that 
ho  will  use  an  ordinary  degree  of  care  and  skill  in  his  practice,  and  will  hold 
him  liable  for  gross  carelessness  or  unskillfulncss.  A  physician  is  expected  to 
practice  according  to  his  professed  and  avowed  system." 

Smothers  v.  Hanks,  34  Iowa,  23-^  (Malpractice  in  treating  a  fracture.)  The 
law  rcqnires  of  physicians  and  surgeons  in  the  treatment  of  their  patients  the 
use  of  ordinary  skill  and  diligence  only,  the  average  of  that  possessed  by  the 
profession  as  a  body,  and  not  of  tho  thoroughly  educated,  only ;  having  regard  to 
the  improvomeuts  and  advanced  stato  of  the  profession  at  the  time  of  tho  treat- 
ment. Tho  case  of  MoCandless  v.  McVVha,  22  Penn.  St.,  2C1,  criticised  and  re- 
viewed. Ch.  J.  Beck  dissented,  holding,  that  the  law  requires  the  use  of  that 
skill  and  diligence  ordinarily  exercised  by  the  thoroughly  educated  physiciaoa 
and  surgeons. 

Bellinger  v.  Craigue,  31  Barb.,  534.  (Malpractice  in  treatment  of  a  broken 
limb.)  '*  The  law  implies  an  undertaking  on  tho  part  of  a  physician  or  surgeon 
thatlioh:iaordinary  skill,  and  that  ho  will  execute  the  business  intmated  to 
him  with  ordinary  care  and  skill.  If  he  fails  in  this  duty,  he  is  guilty  of  a  de- 
fault in  his  undertaking,  and  cannot  collect  the  pay  for  his  services,  but  is  lia- 
blo  in  damages  to  tho  person  who  employed  him." 

Carpenter  v.  Blake,  CO  Barb.,  481  (Negligence  and  malpractice  in  treatment 
of  arm,  &c.)  ''  One  holding  himself  out  &s  a  surgeon,  is  liable  as  well  for  want  of 
skill  ns  for  negligence ;  and  the  injured  x)arty  may  bring  his  cction  to  recover 
for  damages  resulting  from  both,  and  recover  on  proving  damages  resulting 
from  cither."  In  such  a  case,  tho  questions  to  be  decided,  are,  1st,  whether  tho 
defendant  possessed  tho  ordinary  skill  of  persons  acting  os  sui^eons;  and  2d« 
if  he  did,  whether  ho  was  chargeable  with  negligence  in  not  applying  it  in 
liis  treatment  of  the  plaintift  Tho  deci:iion  of  tho  Supremo  Court  was  re. 
versed  in  tho  appellate  court,  the  Court  of  Appeals  holding  that  whether  defend- 
ant was  or  was  not  skillful  in  his  profession,  to  be  a  material  issue^  50  N.  T^ 
633. 

Corsi  V.  ^laretzck,  4  E.  D.  Smith,  1.  (Tho  question  was,  whether  a  homeo- 
pathic physician  is  a  ''regular  physician.")    "  In  the  absenoa  of  special  stat* 

^  Bournan  v.  Woods,  1  Iowa,  441. 

*  Corsi  v.  Marotzeky  4  £.  D.  Smith,  L 
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person,  employed  with  a  perfect  knowledge  of  his  want  of  experience, 
is  only  liable  for  the  exercise  of  diligence  and  such  skill  as  he  possesses. 
On  the  same  ground,  a  physician  of  much  experience  and  great  skill 
should  bo  held  to  the  exercise  of  more  than  ordinary  skill  ,*  and  a  spe- 
cialist to  the  exercise  of  at  least  the  ordinary  skill  of  professional  men 
engaged  in  his  specialty.  And  yet  it  is  quite  clear  that  the  common 
law,  while  it  goes  upon  the  theory  of  contract  up  to  a  certain  point, 
does  really  favor  a  rule  of  uniform  application,  demanding  of  profes- 


uteBy  the  law  does  not  exclnsively  recognize  any  particular  system  of  medicine 
or  class  of  medical  practitionera."  "  Medicine  is  a  progressive  rather  than  an 
exact  science ;  and  Id  determining  the  legal  significance  of  the  word  ^  physician, 
or  doctor/ when  used  in  a  contract,  the  term  must  be  held  to  mean  any  person 
who  makes  it  his  regular  business  to  practice  physic." 

Simonds  v.  Henry,  3D  Me.,  155.  (Assumpsit  for  a  set  of  artificial  teeth.)  A 
dentist  is  required  to  use  a  reasonable  degree  of  care  and  skill  in  the  manufac- 
ture and  fitting  of  artificial  teeth.  The  exercise  of  the  higheet  perfection  of  hia 
art,  is  not  implied  in  his  prpfesslonal  contract. 

Leighton  v.  Sargent,  27  N.  H.  (or  7  Fost.),  460.  (Negligence,  &c.,  in  treating  a 
fracture. )  A  physician  or  surgeou ,  without  a  special  contract  fur  that  purpose,  is 
never  considered  as  warranting  a  cure.  His  contract,  as  implied  in  law  is, 
that,  1.  he  possesses  that  reasonable  degree  of  learning,  skill  and  experience 
which  is  ordinarily  possessed  by  others  of  his  profession ;  2.  that  he  will  use 
reasonable  and  ordinary  care  and  diligence,  in  the  treatment  of  the  case  com* 
mitted  to  him;  3.  that  he  will  use  his  best  Judgment,  in  all  cases  of  doubt,  as 
to  the  best  course  of  treatment.  He  is  not  responsible  for  want  of  success, 
unless  it  is  proved  to  result  from  want  of  ordinary  skill,  or  want  of  ordinary 
care  and  attention.  He  is  not  presumed  to  engage  for  extraordinary  skill,  or 
for  extraordinary  diligence  and  care.  He  is  not  responsible  for  errors  of  judg- 
ment, or  mere  mistakes  in  matters  of  reasonable  doubt  and  uncertainty. 

McNevins  v.  Iiowe,  40  HI.,  209.  (Malpractice  as  a  surgeon.)  "  The  highest 
degree  of  care  and  skill  is  not  required  of  a  physician  to  relievo  him  from  liabil-- 
ity  for  damages  resulting  from  his  treatment  of  a  patient ;  only  reasonable  care 
and  skill  are  necessary."  But  if  a  person  holds  himself  out  to  the  public  as  a 
physician,  he  mnst  be  held  to  ordinary  care  and  skill  in  every  cose  of  which  he 
assumes  the  charge,  whether  iu  the  particular  case  ho  has  received  fees  or  not. 
Whei«  he  does  not  profess  to  bo  a  physician,  however,  nor  to  practice  as  such, 
and  is  merely  asked  his  advice  as  a  friend  or  neighbor,  he  does  not  incur  any 
professional  responsibility.  The  case  of  Ritchey  v.  West,  23  111.,  385,  is  to  be 
understood  in  this  sense. 

The  current  of  authority  calls  for  reasonable  and  ordinary  intelligence  and 
skill  in  the  practice  of  medicine,  regard  being  had  to  the  advanced  state  of  the 
healing  art.  And  it  is  well  settled  that  a  physician  cannot  be  held  chargeable, 
where  his  patient's  refusal  to  follow  his  prescription,  or  his  negligence  contri- 
butes to  the  injury  sustained.  McCandless  v.  McWha,  22  Penn.  St.,  261 ;  Hib- 
bard  v.  Thompson,  109  Mass.,  286 ;  ToSt  v.  Wilcox,  GKaus.,  46;  Heath  v.  Gilaon» 
3  Qregon»  64;  see  case  of  inoculation ;  London  v.  Humphrey,  9  Conn.|  209, 
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* 

.  sionbl  mon  both  ordinary  skill  and  cUligcnco ;  dilig^cncd;  with  reasonap 

'  ble  akilL' 

$  429.  A  sanreyor,  an  cn^neer,  an  ait^hitoct  or  builder  is  answcrablo 
to  his  cmployor  for  reasonable  and  ordinary  skill  in  the  work  on  which 
ke  is  employed,  within  the  line  of  his  business.  IIo  comes  under  an 
obligation  to  his  employer;  his  duty  springs  out  of  his  contract,  and  it 
is  not  always  oomtnensurate  with  that  of  his  employer  towards  the  pub- 
lio  or  third  persons^'  Employed  as  a  skilled  workman  or  artist,  ho  en- 
gages to  perform  the  work  with  the  requisite  ability  and  skill ;  his 
engagement  to  this  effect  is  implied  from  his  profession  or  habitual  occu- 
pation.^ Employed  as  an  engineer  in  the  erection  of  a  bridge,  ho  is 
bound  to  ascertain  for  himself  thd  nature  of  the  soil,  by  actual  examina- 
tion and  experiment ;  *  and  he  is  answerable  to  his  employer  for  the 
proper  construction  of  the  bridge  with  a  yiew  to  its  strength  and  safety, 
so  far  as  the  plan  and  materials  are  Idft  to  his  discretion.  He  impliedly 
undertakes  that  he  possesses  and  will  exercise  the  requisite  ability  and 
:Skill  in  the  work  he  undertakes  ;  ho  assumes  a  responsibility  involving 
exact  knowledge  and  professional  skill.  His  ability  is  analogous  to  that 
tf  a  manufacturer  who  makes  an  article  to  order,  for  a  given  use,  wber^ 
the  mode  of  the  manufaoturo  is  left  to  his  discretion.  Acting  under  a 
bontract  which  specifies  the  plan  and  materials  of  the  structure,  his 
liability  does  not  extend  beyond  the  terms  of  his  agreement ;  and  yol 
even  hero  ho  cannot  recover  unless  he  ful&lls  the  terms  of  the  eoniract^ 
Of  at  least  takes  care  that  the  brids:e  is  built  in  a  workmanlike  manner.' 


1  Cnrpenter  ▼.  Blake,  (M)  Barb.,  438 ;  S.  C,  50  N.  T.,  69() ;  I#eigbton  v.  Sai^enti 
$7  N.  PI.,  460;  McNevios  r.  Lowo,  40  III.,  209  ;  McCandless  v.  McWlia,  2i  Ptono. 
8t.,  2G1 ;  London  y.  Hamphrej,  6  Conn.,  209 ;  Rnddock  v.  Lowe,  4  F.  &  F.,  519. 

*  Cimliff  T.  Mayor  A<s.  of  Albany,  2  Baib.,  190 ;  S.  C,  2N.  Y.,  165,  case  of 
a  bridgo  negligently  builfc.  Bee  Loop  t^.  Litcbfieldy  42  N.  Y.,  351 ;  and  boe  Cald« 
well  V.  Now  Jersey  Steamboat  Co.,  47  N.  T.,  2S2. 

*  Harnier  v.  Comelins,  5  O.  B.  (N.  fi,)>  ^^> 

.  ^  lioneypenny  t.  Hartland,  1  Carr  Sl  Payne,  ^52 ;  S.  C,  2  Id.|  378.  Tlii 
plaintiff  was  employed  by'defendants  as  architect  and  engineer  in  tbe  work  of 
bailding  a  bridge  over  tbo  Severn,  abd  tbis  action  was  broaghfe  by  him  to  t^ 
coyer  compensation  for  bis  serviced;  and  it  was  held  to  be  tbo  plaintiff's  daty 
to  examine  for  himself  into  the  nature  of  tbo  soil ;  that  in  making  bis  plans  and 
estimates  be  is  not  at  liberty  to  act  upon  iulormat ion  received  from  anotber 
I>erHOii;  and  farther,  that  bo  is  not  entitled  to  compensation  for  his  ierTieea^ 
whei«  his  estimates  of  the  expense  to  bo  acted  npon,  turn  out  iueorreet  (being 
too  low)  to  a  considerable  oxtent ;  wbotbor  such  error  arises  from  negligwiee 
or  wakit  of  skill. 

'  Uarmer  t.  Cornelius,  5  Com.  Bench,  K.  S.,  ^36.  The  plaintiff  was  employe 
ed  by  tbe  defendant  as  an  artist,  a  panorama  and  sceno  painter,  for  at  loas4  oiia 
ZQonthi  at  so  maoh  a  waok ;  being  found  indompeteut,  ho  was  discharged  at 
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§  430.  An  attorney  or  connscllor  is  bound  by  thd  samo  rule  of  dili* 
gence  as  other  business  men ;  ^  and  like  the  members  of  the  mcdioal 
profession^  ho  must  bring  to  tho  disohargo  of  the  duties  assumed  by 
him,  tho  ordinary  skill  of  pi*udent  men  engaged  in  the  samo  calling.  He 
does  not  guaranty  the  accuracy  of  his  opinion  upon  difficult  questions 
of  law,  or  tho  success  of  a  suit  or  procooding  ; '  tind  ho  does  impliodly 
bold  himself  out  to  tho  \7orld  as  qualified  for  the  business,  and  familiar 
with  that  branch  of  it  pursued  by  him.^  lie  undertakes  to  transact  the 
business  entrusted  to  him,  with  a  reasonable  knowledge  of  the  law,  and 
with  dlllgenco }  and  though  seldom  held  liable  for  errors  of  opinion  or 
Inistakes  in  the  choice  of  remedies^  ho  is  oocasionally  condemned  in 


the  end  of  tho  second  clay ;  and  tho  action  was  brought  for  wrongfully  dismiss- 
lug  tbo  {ilaintiff.  Wells,  J.:  '*When  a  skilled  laborer,  artisan  or  artist  is  cm- 
pioyod  thero  is  on  his  part  an  implied  warranty  that  ho  is  of  skill  reasonably 
competent  to  tho  task  he  nndeTiaken—Spondea  peritiam  wtU*  Thus,  if  an  apothe- 
eary,  a  watchmaker,  or  an  attorney  bo  employed  for  reward,  they  each  implied- 
ly undertake  to  i)ossess  and  exercise  reasonable  skill  in  their  several  arts.  Thb 
pQblio  profession  of  an  art  is  a  representation  and  undertaking  to  all  tho  world 
thatthe professor  possesses  the  requisite  ability  and  skill.  *  •  *  Au  engineer 
is  retained  by  a  railway  company,  for  a  year,  to  drivo  an  express  train,  and  is 
found  to  bo  utterly  unskillful  and  incompetent  to  drive  or  regulate  tho  locumd- 
tive— are  the  railway  company  still  bound,  under  pain  of  an  action,  to  entrust 
tho  lives  of  thousands  to  his  dangerous  and  demonstrated  incapacity  f  A  clerk 
is  retained  for  a  year  to  keep  a  merchant's  books,  and  it  tnnis  out  that  ho  is 
ignorant,  not  only  of  bookkeeping,  but  of  arithmetic — is  tho  merchant  bound 
to  continue  him  in  his  employment  f  "  See  Jenkins  v.  Betham,  15  Com.  Bench, 
168, 189. 

Losec  V.  Cinto,  51  N.  Y.,  494.  Taft  v.  Inhabitants  of  Montague,  14  MasA.) 
^6S.  In  this  case  tho  plaintiff  brought  his  action  to  recover  on  a  special  con- 
tract to  build  for  the  defendants  a  stono  bridge  for  a  pried  agre^  upon  ;  and  it 
Appearing  that  the  plaintiff  had  used  improper  materials,  and  constructed  the 
bridge  so  defectively  that  it  gavo  way  and  soon  after  proved  worthless,  it  wa4 
^old  that  he  could  not  recover  on  the  contract  because  ho  liad  not  fulQlled  it 
6n  his  part,  nor  on  a  quantum  vientitf  because  tho  defendants  had  received  no 
benefit  from  tho  plain tifi's  labor.  Tho  bridge  was  built  in  the  Autumn  of  1810, 
And  it  stood  until  tho  Spring  of  1812,  having  been  occasionally  repaired  during 
ihiih  time.  In  cases  of  this  kind  tbe  coutractor  is  not  allowed  to  ignore  thU 
<iontract  and  recover  the  value  of  his  services  without  reference  to  It ;  unless  it 
Appears  that  the  work  was  carried  on  with  the  knowledge  and  assent  of  his 
Employer,  or  accepted  by  him  after  it  was  finished.  Jewell  v.  Schroeppel,  4 
Cow.,  5(>4. 

^  Glenson  v.  Clark,  9  Cow.,  57. 

•  Bowman  V.  Tallman,  27  How.  l*r.,  212,  273 ;  S.  C,  40  Id.,lj  Pttrvei  t. 
L&hdell,  1^  Clark  &  Finnelly,91 ;  Parker  v.  Kolls,  14  C.  B.,  GDI ;  Wilson  t.  Rqm^ 
20  Me.,  421 ;  Gambert  v.  Hunt,  44  CaU  542 ;  Walpole  v.  Carlisle,  32  Ind.,  415. 

*  l)Onaldsou  v.  lloldane,  7  C.  ^  T.,  7C2;  Qambert  v«  Hunt,  44  Cal.,  549. 
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damages  for  omissionS;  blunders  and  negligence ;  for  inattention  to  the 
rules  of  practice ;  for  the  omission  of  an  act  necessary  to  tlie  protection 
of  his  client ;  for  delays  in  the  commencement  of  an  action  ;  for  a  fail- 
ure to  prepare  a  cause  for  trial ;  and  for  similar  neglects  of  duty  whereby 
his  client  is  injured.^  He  is  also  liable  for  tho  neglect  of  his  clerk,  and 
for  tho  misconduct  of  those  employed  by  him  in  tho  transaction  of  his 
business.' 

§  431.  In  England  the  attorney  does,  but  the  barrister  or  counsellor 
docs  not,  enter  into  a  contract  with  his  client ;  and  hence  while  tho  attor- 
ney may  recover  of  his  client  a  compensation  for  his  services,  the  coun- 
sel cannot.  He  accepts  a  fee  as  the  Boman  patron  did  of  his  client 
paid  to  him  in  advance  as  a  gratuity  or  present.^  With  us  tho  relation, 
though  one  of  honor  and  confidence,  is  also  one  of  contract  ^  and  a 
counsel  as  well  as  an  attorney  may  recover  the  value  of  his  «ervices, 
being  liable  like  any  other  man  for  negligence  or  any  breach  of  his  con- 
tract.* Valid  and  defensible  as  the  English  rule  may  be,  in  a  society 
deeply  penetrated  with  the  sentiments  appropriate  to  and  inspired  by 
her  recognized  ranks  in  life,  it  is  quite  evident  that  the  theory  of  contract 
is  nearer  to  the  truth  and  more  consonant  to  the  better  sense  and  spirit 
of-  American  society.  The  sense  of  honor  is  not  weakened  when  it  is 
married  to  a  sense  of  duty. 

Tho  duty  of  tho  advocate  or  counsellor  arises  out  of  the  contract 
created  by  his  retainer  and  the  relation  thus  established  between  him 
and  his  client  -,  just  as  the  duty  of  an  attorney  springs  from  his  retam- 
er.*  The  fact  of  a  retainer  being  proved,  as  it  may  be  in  various  ways ; 
as  by  showing  a  verbal  request,  or  the  actual  conduct  of  a  cause  with 
the  client's  knowledge,  or  any  circumstances  from  which  a  retainer  may 

*  Parker  v.  Rolls,  14  C.  B.,  691  j  Godefroy  v.  Dalton,  6  Bing.,  4G3;  KnighU 
Y.  Qaarlos,  2  Bro.  &.  B.  102;  Cooper  v.  Stovenson,  21  L.  J.  N.  S.  (Q.  B.),  292; 
Walpolo  V.  Carlislo,  32  lud.,  415;  Stevens  v.  Wsilkcr,  55  IU.|  151 ;  Long  v.  Oni, 
18  C.  B.,  CIO ;  A.  B-'s  estate,  1  Tucker  (N.  Y.),  247 ;  Arnold  v.  Kobertson,  3  Daly, 
893;  Hopping  v.  Quinn,  12  Wend.,  517,  519. 

*  lloyd  V.  Nagle,  3  Atk.,  568 ;  Khines  t.  Evans,  66  Penn.  St,  192 ;  Brodstreet 
V.  Everson,  72  Penn.  St.,  124.  TUo  attorney's  clerk  in  his  absence  may  transact 
the  ordinary  business  of  the  office — ^such  or  is  usually  entrusted  to  him :  Power 
V.  Kent,  1  Cowen,  211 ;  Sibley  v.  Waffle,  16  N.  Y.,  183 ;  ho  cannot  discoutinae 
an  action;  Irvine  v.  Spring,  35  How.  Pr.,  479;  S.  C.,7  Kobt.,293;  or  give  a 
discharge  of  a  debt  without  satisfaction ;  Carter  v.  Talcott,  10  Vt.,  471. 

'  2  Broom  <&  Hadley's  Comm.,  19-30,  Amer.  £d. 

*  Stevens  v.  Adams,  23  Wend.,  57 ;  S.  C,  26  Wend.,  451 ;  Balsbangh  v.  Fraxer, 
9  Penn.  St.,  95;  iu  re  Paschal,  10  Wallace,  483.  The  English  rule  is  hold  in 
New  Jersey ;  Secley  v.  Crane,  3  Green  (N.  J.),  35. 

*  Fray  v.  Voules,  1  E.  <&  E.,  839 ;  Prestwich  v.  Foley,  18  C.  B.  N.  &,  806; 
Chown  y.  Parrott,  14  C.  B.  N.  S.,  74. 
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be  fairly  inferred;  ^  the  counsel  or  attorney  may  recover  the  value  of 
his  services,  proving  the  same  where  there  is  no  contract  fixing  the  com* 
pensation,  as  in  any  other  action  for  services.^  If  in  such  an  action  the 
defence  goes  to  destroy  the  plaintiff's  claim  entirely,  or  to  lessen  the 
amount,  it  may  be  given  in  evidence  under  a  general  denial;  ^  the  value 
of  the  services  is  in  issue.^  An  attorney  cannot  recover  for  services  ren- 
dered valueless  through  his  negligence ;  and  he  cannot  recover  costs 
against  his  client  for  services  in  recovering  a  judgment  which  is  set  aside 
for  irregularity,  or  the  costs  of  opposing  the  motion  to  set  aside  his 
irregular  proceedings,  or  money  paid  to  satisfy  the  cost  of  a  judgment  of 
discontinuance  suffered  through  his  negligence  or  ignorance.  The 
attorney  is  bound  to  know  what  the  law  is ;  and  if  having  a  note  placed 
in  his  hands  for  collection,  he  bring  a  suit  on  it  on  the  last  day  of  grace, 
the  bringing  of  such  suit  will  be  imputed  either  to  his  ignorance  or  neg- 
ligence ;  and  in  either  case  he  cannot  recover  against  his  client  for  such 
fruitless  services.* 

§  432.  The  civil  law  provides  for  the  creation  of  religious  corpora- 
tions, and  in  many  ways  fosters  and  protects  our  churches  on  account 
of  the  influences  springing  from  them  as  sources  of  civil  virtue  and  pub- 
lic morality.  It  recognizes  them  as  charities,  entitled  to  legal  protection;^ 
The  separation  declared  in  our  fundamental  law  between  the  church  and 
state,  is  not  hostile  but  friendly  to  religion ;  it  is  in  spirit  an  instituto 
of  freedom.^    The  civil  law  does  not  therefore  prescribe  to  our  minis- 

'  Manchester  Bank  v.  Fellows,  23  N.  H.,  302 ;  Hirohfleld  y.  Landman,  3  K 
D.  Smith,  203 ;  Pixley  t.  Butts,  2  Cow.>  421;  Hotohklss  v.  Le  Boy,  9  John.  fi.» 
142. 

<  Garfield  t.  Kirk,  65  Barb.,  4G4;  Smith  v.  Davis,  45  N.  H.,  566;  Webb  v. 
Browning,  14  Mo.,  353 ;  Hadley  t.  Ayers,  12  Abbott  N.  S.,  240. 

'  Schemerhom  v.  Van  Allen,  18  Barb.,  29. 

*  Gleason  v.  Clark,  9  Cow.,  57. 

'  Hopping  V.  Qain,  12  Wend.,  517 ;  Gleason  t.  Clark,  sapra;  Nison  y.  Plielps, 
29  Vt.,  198. 

*  Our  statutes  are  framed  to  protect  as  well  as  create  religions  corporations : 
The  People  ot  al.  ▼.  Tathill,  31  N.  Y.,  550.  And  the  general  law  of  tho  country 
is  animated  by  the  same  spirit.  See  Jadge  Strong's  ^'  Discourses  on  tho  Bela- 
tions  of  Civil  Law  to  Church  PoUty,  Discipline  and  Property/'  and  Hofiman's 
Ecclesiastical  Law. 

^  "  Congress  shall  make  no  law  respecting  an  establishment  of  religion  or 
prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of  tho  press."-^ 
Article  I.  of  the  Amendments  to  tho  U.  S.  Constitution,  Tho  words  of  the  State 
Constitntion  are  equally ezplict :  "  Tho  free  exercise  and  enjoyment  of  religions 
|»rofession  and  worship,  without  discrimination  or  preference,  shall  forever  be 
allowed  in  this  Slate  to  all  mankind  ;  and  nox>er8on  shall  be  rendered  incompe- 
tent to  be  a  witness  on  account  of  his  opinions  on  matters  of  religious  belief^* 
—Art  L,  J  3. 
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ters  and  clergyman  any  rule  of  care  and  diligenise  in  their  callm^. 
Having  created  the  religious  corporation,  it  leaves  the  body  free  to  make 
oontraots  to  accomplish  the  purposes  of  its  being ;  and  enforces  these 
contracts  according  to  their  true  intent  and  meaning.^  Under  a  con- 
tract for  the  services  of  a  minist^er  or  clergyman  referring  to  the  disci- 
pline and  government  of  the  church,  the  court  is  at  liberty  to  cjcamine 
the  church  polity  so  far  as  to  determine  the  question  of  pcrformanoe 
nnder  the  agreement ;  and  it  is  ac^udgcd  that  a  failure  in  readiness  and 
ability  to  perform,  ariRlng  from  misconduct  and  immorality,  authorizes 
a  dissolution  of  the  contract.  A  severance  of  the  relation  between  the 
minister  and  the  society,  in  the  manner  prtocHbed  by  the  rules  of  the 
body^  terminates  the  contract.*  The  law  will  not  permit  the  proper^ 
of  the  corporation  to  be  used,  for  the  siipport  of  a  minister,  whllo  he  is 
under  a  sentence  of  deprivation.^ 

S  433.  Contracts  for  Personal  Services*  Equity  does  not  decree  a 
specific  performance  of  a  contract  for  personal  services.*  Two  reasons 
are  assigned  in  refusal  of  this  form  of  remedy ;  namely,  respect  for  per- 
sonal freedom,  and  the  impossibility  of  enforcing  the  performance  of  a 
stipulation  for  personal  services  according  to  the  true  intent  of  the  con- 
tract. Thus,  a  court  of  equity  will  not  enter  a  decree  to  compel  an 
actor  to  fulfill  his  engagement  for  a  season  or  for  a  term  of  years  ;^  or 
to  compel  a  person  to  sing  in  an  opera  -j  °  th6  court  will  not  decree  an 
active  performance ;  but  it  will  (in  England)  decree  a  negative  perform- 
ance, where  a  person  has  agreed  not  to  act  or  sing  in  any  other  theatro 
or  opera  for  a  given  time ;  and  will  enjoin  him  from  so  acting  or  singing 
pending  the  suit.^  But  the  reihedy  so  full  of  vigor,  has  been  refused  in 
this  State  pendente  lite^  where  an  injunction  was  prayed  for  against  an 

^  MooTo  V.  Fox,  10  John.  R.,  244  |  The  First  ReligioBS  fiociety  of  WhitflBtown 
T.  Stouo,  7  John.  B.,  115.  A  '*  call"  to  a  minister  is  the  act  of  the  society  or  cor- 
poration ;  Paddock  v.  Brown,  G  Hill,  530.  It  is  for  an  indefinite  Uino ;  Sboldon 
V.  EastoD,  24  Pick.,  281. 

'  Dutch  Chnrch  of  Albany  t.  Bradford,  8  Oowen,  457 )  Die£fend(»f  v.Befonn- 
•d  Calvinlst  Church,  20  John.  B.,  12. 

*  Robertson  v.  Bullions,  9  Barb.,  (54;  S.  C,  UN.  Y^,  043 ;  and  Cases  cited  ih 
tho^e  decisions ;  Oram  v.  The  Prussia,  &c.  German  Society ;  35  K.  T.,  IGl ;  Peo- 
ple V.  Rector  &.C.  of  Charch  of  the  Atonement,  48  Barb.,  603 ;  Yoangs  ▼.  Ran- 
«om,  31  Barb.,  49.     ^ 

*  Ilaight  V.  Badgeley,  15  Barb.,  499 ;  see  Marsh  t.  Blackmail,  50  Barb.,  339. 
'  Homblln  v.  Diuneford,  8  Edwards  Ch.  R.,  529;  Morris  v.  Colman,  18  Yes., 

437 ;  Ckrko  v.  Price,  2  Wilson,  157 ;  Kemblo  v.  Kcsd,  6  Sim.  R.^  333. 

^  De  Bivaanoliv.  Corsetti,  4' Paige  Ch.,  264;  Sanquirieo  t.  Bendetti,  1  Barb^ 
315. 

^  Lnmley  t.  Wagner,  1  De  Q.  M.  A  G.,  604 ;  13  Eng.  L.  &  Eq.,  252 ;  Bolfe  T* 
Rolfe,  15  Sim.,  8a 
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artist,  a  painter,  w^q  it  was  allege^;  bad  agi^4  to  giTQ  bia  q^clumT-Q 
lame  and  seryices  to  the  firm  of  which  hq  w^3  a  membQr,  and  tbcirci  waa 
some  conflict  in  regard  to  the  substance  of  the  contract.^  Apd  in  iba 
absence  pf  an  explicit  negative  agreement,  an  injunQtipn  will  UQt  be 
granted  with  a  yiqw  to  cinforco  an  afiium&tiye  perfqnnanQQ  pf  tbQ  Qou-* 

tract.* 

§  434  An  artist'3  contract  to  execute  {t  work  of  art  is  strictly  p^f^ 
^onal }  he  is  not  pcnriitted  to  perform  his  agreement  to  paint  a  portrait} 
by  the  hand  of  another.^  And  the  same  rule  applieq  to  aU  contraqti 
for  personal  scryiocs.  The  employed  has  tbereforQ  no  assignable  intei^ 
est  in  the  contract  30  long  as  it  remains  wholly  executory.  After  tba 
services  have  bcea:i  perfprmed^  the  demand  therefor  is  assignable  Vknk 
any  chose  in  action ;  ^  and  a  cause  of  action  for  the  breach  of  the  Qon« 
tract  x^  assignable.^  Qq  the  other  haiiid,  the  employer  may  assign  a 
cpntrapt  for  gcperal  services ;'  or  for  materials  and  worlc  involving  dull, 
like  the  building  of  a  boat.^  But  he  cannot  assign  contracts  for  menial 
services,  or  domestic  aorvic&s  that  are  to  bo  rendered  in  the  cmplpyer'i 
family ;  and  }ie  cannot  assign  a  contract  of  apprenticeship,  since  tbatii^- 
Tolvcs  a  personal  trust;  ®  and  yet  the  master's  engagement  under  the  as- 
signment will  bind  him,*^  and  the  apprentice  assenting  to  tha  trantf<);r 
will  pot  bo  permitted  to  recover  of  the  assignee  for  bis  services.^ 

§  435.  A  party  i^  not  permitted  to  abandon,  or  to  arrest  the  exeoutioit 
pf  a  contract  which  can  be  specifically  enforced  by  a  decree  in  equity  ^^-f-* 
a  contract  under  which  the  damages  cannot  be  established  or  ascertained 
with  exactness^  or  yptil  the  lapse  of  a  long  time  or  the  death  of  eno  of 
the  parties  ^' — a  contract  under  which  a  compensation  in  damages  dpoi 
not  furnish  a  complete  and  satisfactory  remedy .^^ 

Under  an  ordinary  contract  for  work  and  materials,  the  employer  has 
a  right  to  stop  short  and  countermand  the  order  given  for  the  work; 
and  the  employee  has  no  right  to  go  en  after  the  countermand  and  }n« 

\  VK^m^^  y.  Uas^w,  I  Bosw^  997 1 13  9ow.  PK|  a^G. 

*  Bntler  v.  Galldtti,  21  How,  Pr,,  465. 

?  Francois  v.  Oqti«,  9  ^  P.  Smith,  41?. 

«  Hooker  v.Eaglo  Bank,  30  N.  Y.,  83. 

'  Moimban  v,  |B(ory,  9.  iS.  P.  Smith,  39a 

9  Uoraer  V.  Wopd^i  ^  Vt  Y,,  350,  oaatmet  to  th»  labovftf  opb viciain  tk  ipisoiu 

'  QnhoTVk  y.  TUozowb  49  BapW,  514, 

«  F^tF\\\  r.  V«ua;  a  MO,,  iSU;  HM  v,  Ghadiwvy  1  Uam.,  m. 

9  I^iiikaniou  v«  llQ\rarcl,  10  JohiLi  11^ 

^^  WiUiams  y.  Finch,  2  Barb.,  20a 

1 1  Marsh  v.  Blackman,  50  Barb.,  339. 

^^  J»9^%  y.  ^tUfHtot,  a  Snadf.  Ch.,  9KI 

>•  Philltps  y.  Berger,  2  Barb.,  608 ;  8.  C,  8  Barb.,  627. 
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crease  tbo  damages  to  be  recovered  for  the  breach  of  the  contract.^  On 
the  contrary,  it  is  his  duty  to  take  care  to  diminish  the  amoont  of  the 
damages,  as  far  as  ho  can  without  injury  to  himself.' 

§  43G.  An  infant  who  engages  to  work  for  a  certain  length  of  time, 
may  rescind  the  contract  and  recover  the  value  of  the  services  rendered 
by  him ;  and  the  value  of  these  services  is  to  be  ascertained  without  any 
reference  to  the  contract.'  The  master  of  an  apprentice  being  entitled 
to  his  earnings,  may  recover  them  of  the  person  for  whom  tbo  services 
were  rendered,  even  where  the  employer  had  no  knowledge  of  the  ap- 
prenticeship.^ But  in  the  action  for  enticing  a  minor  son  or  an  apprentice 
from  the  service  of  his  father  or  master,  knowledge  of  the  relation  as 
still  subsisting  must  be  shown,  and  the  fact  of  enticement  from  the  ser- 
vice due  to  the  plaintiff.'^ 

§  437.  Under  an  agreement  to  work  for  so  many  days  or  months,  for  a 
compensation  which  expressly  or  impliedly  becomes  due  at  the  end  of 
the  service,  the  work  must  be  performed  before  any  compensation  can 
be  recovered ;  the  contract  being  entire,  performance  is  a  condition  pre- 
cedent to  the  right  of  recovery.  The  laborer  must  perform  his  contract, 
like  any  other  person ;  and  where  he  performs  only  a  part  of  it,  and 
then  without  cause  or  the  consent  or  fault  of  the  other  party,  abandons 
the  work,  he  cannot  recover  on  an  implied  assumpsit  for  the  labor  ac- 
tually performed.  And  the  rule  is  the  same  where  he  engages  to  perform 
an  entire  job  of  work.'  Bough  language  from  the  employer  docs  not  re- 
lease the  laborer  from  his  contract ;  or  from  his  duty  to  obey  lawful  and 
reasonable  commands/  And  though  the  contract  be  invalid  because  not 
in  writing,  the  laborer  is  not  at  liberty  to  quit  and  recover  for  the  services 
rendered,  so  long  as  the  employer  ful^ls  the  agreement  on  his  part' 


'  Clark  Y.  Marsiglia,  1  Denio,  317  ;  Goodwin  v.  Kirker,  2  HiUx)n,  401. 

*  Wilson  V.  Martin,  1  Donio,  G02,  605 ;  28  Ni  Y.,  72,  77 ;  Hamilton  v.  McPher- 
lon,  and  Dillon  y.  Anderson,  43  N.  Y.,  231,  237 ;  7  Hill,  01. 

*  Wbitmarsh  v.  Hall,  8  Douio,  375 ;  Derockcr  v.  Continental  Mills,  58  Mo., 
S17;  4  Amor.  R.,  285 ;  Vent  v.  Osgood,  19  Pick.,  572. 

*  James  v.  LoBoy,  6  Jolui.  R.,  274 ;  Hiatt  v,  Gilmer,  6  Ind«,  450 ;  Mnntey  t. 
Goodwin,  3  N.H.,  272. 

«  Caugbey  v.  Smith,  47  K.  Y.,  244  ;  Butterfield  v.  Ashley,  6  Cosh.,  249. 

*  McMillan  v.  Yandorlip,  12  John.,  165 ;  Jennings  v.  Camp,  13  Johiu,  95 ;  Lan- 
try  V.  Parks,  8  Cow.,  63 ;  Monell  v.  Burns,  4  Deuio,  121 ;  Ceab  v.  Moor,  19  John. 
B.,  337.  lie  cannot  recover  where  he  is  dismissed  for  cause,  hefore  ho  is  entitled 
to  any  wages  under  the  contract;  Ilnutingdon  v.  Claflin,  10  Bofiw.,262;  8.  C, 
38N.Y.,182. 

'  Marsh  t.  Ralesson,  1  Wend.,  514. 

*  Galvin  v.  Prentice,  45  N.  Y.,  162,  contract  for  two  years,  invalid  under  tho 
•tatnte  of  frands. 
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On  a  default  or  refasal  by  the  employer  to  go  on^  a  recovery  may  be  had 
for  the  services  rendered.^ 

Under  an  agreement  for  a  year's  services,  providing  for  a  payment  of 
wages  monthly  or  quarterly,  the  employee  may  recover  the  wages  earned 
and  payable  under  the  contract,  without  showing  a  subsequent  full  per- 
formance }  and  where  ho  quits  without  cause  before  the  end  of  the  year, 
he  recovers  the  amount  which  has  become  payable  under  the  contract, 
less  the  damages  sustained  by  the  breach  of  it.  And  the  same  rule  ap- 
plies where  the  parties  have  adjusted  the  amount  earned,  and  the  em- 
ployer has  given  his  note  therefor,  prior  to  the  end  of  the  term.^ 

§  438.  Under  a  contract  for  a  year's  personal  service,  a  failure  to  per- 
form on  account  of  sickness  or  death  relieves  the  employee  from  the 
terms  of  the  contract ;  and  the  law  gives  him  or  his  legal  representative 
a  right  to  recover  the  value  of  the  services  rendered.  The  act  of  God 
excuses  performance  of  a  condition ;  so  does  the  act  of  the  law ;  and 
where  valuable  services  have  been  rendered  under  the  contract,  the  em- 
ployee recovers  upon  a  quantum  meruit.^  The  law  does  not  and  cannot 
give  him  the  benefit  of  an  actual  performance ;  *  it  proceeds  rather  upon 
the  theory  of  an  implied  understanding,  that  the  party  shall  bo  excused 
in  case  he  is  unable  to  render  his  personal  services  according  to  the  con- 
tract Where  the  services  are  of  such  a  nature  that  they  can  be,  and 
they  are  performed  for  him  by  another,  ho  may  recover  the  stipulated 
compensation^^  as  he  may j pro  rata,  where  that  appears  to  be  the  fair 
value  of  his  services.* 

The  contractor  may  also  recover  where  performance  of  the  work  is 
hindered  or  delayed  by  the  employer  or  by  those  in  his  service,  or  left 
unfinished  at  his  request.^  If  one  contractor  delays  the  work  of  another, 
the  delay  is  attributable  to  the  employer,  and  is  therefore  excused ;  as  it 

^  Monroo  v.  Butt,  8  Ellis  &  B.,  738. 

«  Thorp  V.  White,  13  John.  R.,  53 ;  Hoor  v.  Clute,  15  John.  R.,  224 ;  Oviatt  v. 
Hnghes,  41  Barb.,  541 ;  Walker  v.  Millard,  29  N.  Y.,  375 ;  Helm  v.  Wolf,  1  E.  D. 
Smith,  70. 

»  Fahy  v.  North,  19  Barb.,  341 ;  Fenton  v.  Clark,  11  Vt.,  567 ;  Fuller  v.  Brown, 
11  Mete,  440 ;  Wolf  v.  Howes,  24  Barb.,  174, 666 ;  8.  C,  20  N.  Y.,  197 ;  Jones  v. 
Jadd,  4  K.  Y.,  411 ;  People  v.  Manning,  8  Coweu,  297 ;  Carpenter  v.  Stevens,  12 
Wend.,  589. 

*  Tompkins  v.  Dndley,  25  N.  Y.,  272 ;  Dexter  v.  Norton,  47  N.  Y.,  62. 

•  Gray  v.  Murray,  3  John.  Ch.,  167, 179. 

«  Clark  V.  Gilbert,  26  N.  Y.,  279 ;  5  Mich.,  449  j  27  Vt.,  759. 

^  Devlin  v.  Second  Ave.  R.  R.  Co.,  44  Barb.,  81. ;  Famham  v.  Ross,  2  Hall, 
167 ;  Van  Bnskirk  v.  Stow,  42  Barb.,  9;  Russell  v.  Da  Bandicra,  13  Com.  B.  N.  S., 
148.    When  the  agreement  so  provides,  the  delay  of  one  contraotcr  will  not  ex 
ease  another ;  Shute  v.  Hamilton,  3  Daly,  462, 
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i3  vhere  tho  employer  qrder^  a  ohq,ngo  in  tbe  amount  or  mode  of  tb^ 
work,  and  so  delays  its  completion.* 

§  439.  Eaoh  party  must  perform  in  tbe  order  of  time  required  by  tbe 
QOi^tract  ]  and  where  by  its  terms  the  work  is  to  be  eommcnced  under  tbo 
employer's  direotlon,  and  fbr  want  of  timely  directions  tbe  contractor  I9 
prevented  from  performing  the  work  within  the  stipulated  time,  and  sub- 
QQquently  docs  the  work  at  an  expense  enhanced  in  consequence  of  tbe 
delay,  be  is  not  obliged  under  tbe  old  practice  to  bring  bis  action  upon 
tbQ  contract,  but  may  resort  to  tbe  quantum  meruit  to  obtain  his  indem- 
nity.^ Under  the  Oodo  he  alleges  all  tbe  facts,  the  contract,  the  delay 
and  the  increase  of  the  expense  caused  by  the  delay ;  and  recovers  dam- 
ages iox  ^  breach  of  the  contract^  Being  prevented  from  fulfilling  tbe 
Qontraet,  after  partly  performing  it,  he  is  entitled  to  recover  ratably  the 
stipulated  compensation,  or  damages  for  a  breach  of  the  agrecmenl* 
And  where  tho  contract  is  departed  from  by  mutual  consent,  the  work 
being  partly  done  under  its  terms  and  partly  in  a  deviation  from  them, 
the  payment  is  to  be  madq  according  to  the  agreement  as  far  as  it  can 
be  traoed ;  and  beyond  that  according  to  the  true  value  of  the  work.* 

When  the  contractor  abandons  the  contract  while  the  work  is  in 
progress  OA  account  of  the  employer's  failure  to  furnish  the  materials  in 
season,  he  recovers  the  contract  prices  for  the  work  done,  unless  it  is 
shown  that  the  work  was  rendered  more  expensive  by  the  delay.  Being 
compelled  to  do  the  work  at  additional  expeivse  in  a  less  favorable  sea- 
son, ho  may  recover  what  bis  work  was  reasonably  worth ;  in  other 
WQrds,  be  recovers  the  ooutract  prices  where  he  works  under  the  contract, 
with  such  additional  expenses  as  he  ingurs  by  the  delay .*  This  appears 
ta  be  the  just  and  legal  measure  of  damages. 

§  440,  When  the  wgrk  i^  to  be  finished  by  a  given  time  and  the  oontrae- 
tor  fails  to  fulfill  his  stipulation  in  that  respect,  the  employer  does  not 
waive  his  right  of  action  for  damages  by  permitting  the  work  to  go  on 

^  Stewart  v.  Keteltas,  36  N.  Y.,  386 ;  42  Barb.,  9. 

'  Dubois  v.  Del.  Sl  HocUon  Canal  Co.,  4  Wend.  B.,  285 ;  S-  Cy  12  WenO^t  3^  t 
1^  Wond.,  87. 

'  AlUuuoo  v«  Mayor  fto.  of  Albany,  43  B!\rb.,  31 ;  he  mns^t  perform  or.sbaw 
ezeiVM  for  his  fallnre.  White  y.  Hewitt,  1  E.  D.  Smith,  395 ;  Oakley  v.  Mor(Q% 
11  N.  Y.,  25  ;  4  Daer,  295. 

^  Jonea  v.  Judd,  4  N.  Y.,  411 ;  Clark  v.  Mayor,  A^c,  of  New  York,  4  14.  T-y 
338. 

'  Hollinsead  v.  Maotier,  19  Wend.,  875 ;  Clark  ▼.  Mayor,  A^,  of  Naw  Ypdc* 
3  Bu(b.,  2S8 1 4  K.  Y.,  338 ;  Van  Boakirk  t.  Stow,  42  Barb.,  9. 

<  Koon  V.  Oreeuman,  7  Wend.,  121 ;  Meyer  y.  Hallock,  2  Robt,  284.  WheA 
th^  empire?  enlctrt  thfi  \rork  atopped,  the  contBaetor  may  and  moa^iloptt 
Goodwin  v.  Kircker,  2  Hilton,  401. 
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after  a  breach ;  nor  does  he  preclude  himself  from  setting  np  the  dam- 
ages sustained  by  him  by  way  of  recoupment,  when  sued  for  the  work 
and  services  ^ — a  recoupment  being  considered  in  law  as  a  partial  defence, 
to  be  pleaded.^  A  general  denial  in  an  action  for  services,  puts  in  issue 
the  fact  of  a  substantial  x>erformance.^  A  waiver  of  strict  performance 
as  the  work  goes  on,  and  a  tacit  extension  of  the  time  of  performance, 
will  be  deemed  a  waiver  of  damages  on  account  of  such  defect  or  failure 
in  fulfilling  the  contract/  So  a  departure  from  the  terms  of  the  con- 
tract at  the  request  of  the  employer,  excuses  performance  within  the 
time  3 '  and  the  giving  of  an  acceptance  or  note  for  work  done  under  a 
contract,  not  called  for  by  its  terms,  modifies  the  contract  in  that  respect ; 
it  changes  the  time  of  payment.^  A  payment  on  account  of  tho  work 
done  has  the  same  effect ;  it  cannot  be  recovered  back  where  the  work 
actually  rendered  exceeds  the  payment  in  valued 

§  441.  No  action  can  be  maintained  for  services  rendered  for  a  man 
without  his  privity  or  request ;  as  where  services  are  rendered  volun- 
tarily to  preserve  a  neighbor's  house  from  destruction  by  firej®  or  where 
services  are  rendered  under  circumstances  which  exclude  and  repel  the 
theory  of  an  implied  promise  to  pay  for  them."  Measuring  the  premises 
and  procuring  estimates  with  a  view  to  make  an  offer  to  erect  a  building 
are  not  regarded  as  services  rendered  on  a  request.^"  Voluntary  ser- 
vices rendered  by  the  finder  of  goods  In  their  preservation  are  considered 
meritorious,  and  ought  to  be  paid  for ;  and  it  is  thought  the  owner  becomes 
legally  bound  to  pay  for  them,  on  taking  back  the  goods  thereby  pre- 
served."  The  law  does  not  imply  a  contract  to  pay  for  board  or  for 
services  rendered  between  members  of  the  same  family,  inasmuch  as 
the  relation  often  exists,  and  is  frequently  continued  after  children  come 


'  Barber  v.  Rose,  5  Hill,  76 ;  McKnight  v.  Dunlop,  6  N,  Y.  (1  Seld.),  537, 
644 ;  11 N.  Y.,  347,  351  j  Whitbeck  v.  Skinner,  7  Hill,  53. 

'McCallongb  V.  Cox,6Barb.,386;  Willis  v.  Toggard,  6  How.  Pr.,  433 ;  10 
How.  Pr.,71 ;  Eldridge  v.  Mather,  2  N.  Y.,  157;  Gillespie  t.  Torzence,  25  N.  Y., 
300,309. 

'  Bellinger  v.  Craigne,  31  Barb.,  534. 

*  Meeban  v.  Williams,  2  Daly,  367 ;  42  Barb^  9;  Smith  ▼.  Ongerty*  4  Barb., 
614. 

*  Green  v.  Haines,  1  Hilton,  254. 

*  Walker  v.  Millard,  29  N.  Y.,  375. 

f  Sickels  T.  Pattlson,  14  Wend.,  257. 

*  Bartholomew  t.  Jackson,  20  John.  B.,  28. 

*  Livingston  v.  Ackeston,  5  Cow.,  531 ;  Demyer  t.  Sooser,  6  Wend.,  436. 
^^  Topping  Y.  fi words,  1  £.  D.  Smith,  609. 

1 1  8eo  Sheldon  v.  Shennan,  42  K.  Y.,  484  ,•  8.  C,  42  Babb.,  368;  Beda  t.  An- 
d0iaQn,  4  Dana,  193;  ante  $  20. 
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of  agO;  \7I1ere  there  is  no  underBtanding  or  expectation  of  iho  kind.' 
The  law  infers  or  refuses  to  imply  a  contract;  according  to  the  actual 
intention  of  the  parties ; '  and  it  gathers  the  evidence  of  the  intent  from 
the  language  and  conduct  of  iho  parlies.  It  infers  a  contract  from  a 
mutual  understanding  that  the  services  were  to  bo  compensated  by  a 
legacy  or  by  the  devise  of  a  farm.^  It  does  not  make,  it  ascertaiBS  and 
enforces  the  agreement ;  and  where  it  appears  that  the  compcnsatiOD 
wa^  to  be  made  by  will,  and  none  is  actually  made,  the  valuo  of  tho  ser- 
vices may  be  recovered.  The  implied  contract  takes  effect  and  fonn 
from  the  circumstances.* 

§  442.  Under  a  contract  for  the  manufacture  or  construction  of  an 
furticlc;  the  work  must  be  done  according  to  the  agreement,  beforo  the 
employer  can  be  compelled  to  accept  it ;  and  wh^re  he  accepts  and  uses 
it,  though  unfinished,  ho  must  pay  for  it  the  stipulated  price,  after  de- 
ducting the  cost  of  the  work  left  undone.'  The  article  being  made  under 
specifications,  prescribing  the  dimensions  and  structure,  and  delivered 
in  apparent  conformity  with  the  contract,  an  acceptance  of  the  article 
without  complaint  Q.nd  without  any  subsequent  offer  to  return  it,  is  con- 
clusive ;  the  employer  cannot  afterward  refuse  to  pay  the  purchase 
Uionoy.^  Having  offered  to  return  the  article  wit]4n  a  reasonable  ilmoy 
ho  may  recover  his  damages.^ 

After  a  mechanic  has  finished  a  carriage  for  1^  customer  according  to 
his  contract,  and  tendered  a.  delivery  of  it,  he  is  entitled  to  recover  the 
price  agreed  upon }  or  ho  may  sell  it,  and  recover  the  difference  between 
the  contract  prioe  and  the  actual  sale.' 

§  443.  Bailments  for  Services  resumed.  Excluding  one  feature  from 
the  coutraet  of  bailment  for  labor  and  services,  namely,  the  delivery  of 
the  goods,  and  the  contract  is  to  bo  enforced  like  an  ordinary  agreement; 
and  hence  whero  the  property  is  lost  by  accident  or  destroyed  by  fire, 

*  V^illiams  v.  HutchinBon,  3  N.  Y.,  312 ;  Cropsey  v.  Sweeney,  27  Barb.,  310; 
RobinBon  v.  Cnshman,  2  Deuio,  149 ;  Lonay  ▼.  Tantine,  40  Yt.,  501. 

«  Whiting  V.  Snllivan,  7  Mass.,  107 ;  Updike  v.  Ten  Broeck,  3  Troom,  N.  J., 
105. 

*  Robinson  v.  Rayner,28  N.  Y.,  494;  Martin  v.  Wright,  13  WencLy400; 
Baton  V.  Benton,  2  Hill,  &76. 

*  Smith  V.  Velie,  60  N.  Y.,  IOC 

*  Vanderbilt  v.  Eaglo  Iron  Works,  25  Wend.,  665, 

*  NeafBo  v.  Hart,  4  Lans.,  4 ;  Howard  v.  Hooy,  23  Wend.,  350 ;  Heed  r.  Ban- 
dall,  2D  N.  Y.,  «)8. 

^  Messmoro  v.  Jho  N.  Y.  Shot  &  l^sid  Co.,  40  N.  Y.»  422.    As  to  the  natnro  of 
the  contract,  see  ante  $  $  411,  412,  413. 

*  Beraent  v.  Smith,  15  Wend.,  403;  16  N.  Y.,  582, 585;  ?ollen  v.  Le  ^oy,  30 
K.  T,  549;  10  BoBW.,  130,  133 ;  58  Barb..  44a 
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^fhout  fttnlt  on  the  part  of  the  bailee,  after  services  have  been  bestowed 
upon  it,  the  law  allows  &  recovery  for  the  work  done.*  It  allows  a  rcr 
covery  as  in  other  cases  dlsconneotcd  with  a  bailment;  upon  the  sao^o 
principles  which  are  applied  to  an  ordinary  contract,  and  subject  to  Iho 
same  defences.'  If  the  work  bo  commenced  under  a  special  ccntract, 
as  repairs  upon  a  vessel  under  a  specific  agreement,  and  the  special 
agreement  is  departed  from  as  tho  work  proceeds  by  Iho  mutual  consent 
of  the  parties,  a  recovery  may  be  had  under  tho  contract  as  for  as  it  has 
been  performed,  and  for  tho  new  work  upon  a  qtuintum  tneruit^ 

$  444.  The  bailee  for  work  a^d  services  is  bound  to  take  reasonable 
care  of  the  goods  or  chattels  entrusted  to  him ;  namely,  that  care  which 
the  nature  of  the  property  and  the  circumstances  call  for/  And  he  im* 
pliedly  engages  to  perform  tho  services  to  bo  rendered  upon  them,  in  a 
skillful  and  workmanlike  manner.  By  receiving  the  goods  or  chattels 
to  bo  mado  or  repaired  in  the  line  of  his  business,  ho  is  understood  to 
engage  that  he  possesses  and  will  exercise  the  requisite  skill.^  Ho  can- 
not recover  for  unskillful  services ,-  and  ho  is  liable  in  damages  for  his 
failure  to  fulfill  the  contract.® 

Tho  skill  demanded  must  bo  measured  by  tho  difficulty  and  delicacy 
of  the  work  to  be  done,  because  tho  baileo  for  hiro  is  bound  to  apply  a 
degree  of  skill  equal  to  his  undertaking;*^  whether  it  be  to  repair  a  watch 
or  make  a  telescope.  Ordinary  skill  in  the  making  of  delicato  instru- 
ments  of  science,  music  and  the  higher  arts,  may  be,  with  reference  to 
other  branches  of  industry,  a  high  order  of  skill ;  but  the  standard  of 
skill  exacted  by  the  law,  is  that  which  is  common  and  ordinary  in  the 
particular  work  or  business  undertaken. 

$  445.  Since  the  obligation  to  possess  and  exercise  skill,  springs  out 
of  a  man's  calling,  employment  or  business,  it  is  quite  clear  that  an  un* 
skillful  man  is  not  liable  in  damages  for  his  defective  work,  when  em- 
ployed in  a  business  which  ho  does  not  follow.  The  employer  knowing 
hi$  lack  of  skill,  cannot  complain  of  hla  ill  success  j  •  ho  falls  under  the 
oracular  sentence  cited  from  tho  Mohammedan  law :  '^  A  man  who  had  a. 

>  MenetOB^  v.  Athawen,  3  Burr.,  1C92.    A  Iobs  by  fire  or  a  loss  bj  a  violent 
•torm  excuses  a  bailee  for  hire :  Amrs  v.  Belden,  17  Barb.,  513. 

•  Famswoith  v.  Garranl,  1  Canipb.,  38 ;  Kucbu  v.  "WHsoji,  15  Wis.,  104, 

•  Bobeon  v.  Go<lirey,  1  Stark,  R.,  «20 ;  Pepper  v.  Buriand,  Peake  N.  P.  C, 
103 ;  Ellis  V.  Hamlet,  3  Tauut.  K.,  52. 

•  Lech  y.  Maester,  1  Caoipb.,  138;  a  ship  received  into  a  dock  for  repairs  | 
Clark  V.  Eamshaw,  1  Gow.  R.,  30 ;  a  cbrouometer  watch  received  fur  repairs. 

«  2  Kent's  Conun.,  588 ;  3  Black.  Coman.,  165. 

•  Denew  v.  Daverell,  3  Campb.,  451 ;  7  East,.  479 ;  ante  (i  426-430. 
»  Cowen's  Tied.,  70. 

•  BitcUe;  v.  West,  23  lU.,  386 ;  40  lU^  209. 
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disorder  in  his  eyes,  callod  on  a  farrier  for  a  remedy  }  and  he  applied  ta 
them  a  medicine  commonly  used  for  his  patients;  the  man  lost  his  sight, 
and  brought  an  action  for  damages ;  but  the  judge  said,  no  action  lies, 
for  if  the  complainant  had  not  been  himself  an  ass,  he  would  never  havo 
employed  a  farrier."  ^  And  yet  a  pretender  is  liable,  where  he  presses 
himself  into  an  engagement,  or  takes  upon  himself  a  business  of  his 
own  wrong,  excluding  a  competent  person  }*  he  is  liable  for  the  injuiy 
he  inflicts  where  he  administers  medicine  or  undertakes  an  operation  upon 
a  servant  or  child  without  employment ;'  and  whether  educated  or  not, 
he  is  criminally  liable  when  found  guilty  of  gross  rashness  in  the  appli- 
cation of  a  remedy,  and  death  ensues.^ 

§  44C.  Bailees  for  work  and  services  must  use  the  same  care  and  dili- 
gence in  keeping  the  property  which  prudelit  and  cautious  men  take  of 
their  own.  A  loss  unexplained,  raises  a  presumption  that  it  must  have 
occurred  through  negligence ; '  and  a  return  of  goods  in  a  damaged  con- 
dition, after  proof  that  they  were  delivered  in  good  order,  imposes  upon 
the  bailee  the  burden  of  proving  that  he  used  due  and  reasonable  care  of 
them.'  Evidence  showing  a  loss  by  robbery  excuses  the  bailee ; '  but 
evidence  shewing  simply  a  loss,  or  a  failure  to  return  the  gooda  or  a 
theft  of  them  by  the  bailee's  servant,  does  not  of  itself  excuse }  the 
bailee  must  exculpate  himself  by  showing  that  the  loss  occurred  without 
any  want  of  diligence  on  his  part."  In  other  words,  he  must  account 
for  the  property ;  he  must  show  that  it  was  lost  or  ii^ured  by  causes 
for  which  he  is  not  answerable." 

'  Jones  on  Bailm.,  100.  '  Saddock  v.  Lowe,  4  F.  &  F.,  519. 

'  Hook  Y.  Grimes,  13  B.  Mon.,  188. 

*  A  person  acting  ns  a  meilical  man,  whether  licensed  or  unlicensed,  is  cot 
crimihally  responsible  for  tbo  death  of  a  i>atient  occasioned  hj  his  treatment, 
unless  his  conduct  is  cliaracterizod  either  hj  gross  ignorance  of  his  art  or  gross 
negligence.  Bnt  when  a  i>erson  undertaking  the  cure  of  a  disease,  \rhetber  be 
has  received  a  uicdical  education  or  not,  is  guilty  of  gross  rashness  in  the  ap- 
plication of  a  remedy,  and  death  ensues  in  couseqnence,  be  is  liable  to  be  con- 
victed of  mnnslanghter.  Rex  V.  John  St.  John.  Long,  4  Carrdt  Payne,  4S3; 
Kex  V.  WilliaoLSon,  3  C.  d&  P.,  C35;  Rex  v.  Van  Butchell,  3  C.  &  P.,  G29.  Law 
shows  no  favor  to  quacks  s  Rex  v.  Bprlller,  5  C*  &  P.,  333*-ca8e  of  a  corrosive 
plaster  placed  on  the  head  of  a  child ;  Rex  v.  Martin,  3  C.  d&  P.,  211,  cose  of  a 
oliild  killed  by  giving  it  gin  to  drink. 

'  Cairns  v.  Robins,  8  M.  &  W.,  358;  Reeve  v.  Palmer,  6  C.  B.  N.  S.,  84. 

*  Funkhonser  v.  Walker,  G*2  111.,  59 ;  ante  $  354 ;  79  Peun.  St.,  471. 

^  Walker  v.  British  Guarantee  Ass.,  21  Law  J.,  Q.  B.,  260;  18  Q.  B.9  977; 
Levy  V.  Bergeson,  20  La.  Ann.,  290, 297. 

*  Clark  y.  Eam^haw,  Gow.,  30;  Finncanc  ▼.  Small,  1  Esp.,  315;  4  TMrnty 
787 ;  Halyard  v.  Decbelman,  29  Mo.,  459. 

*  Waller  v.  Parker,  5  Coldw.  (Tenn.),  476;  Hlllyard  v.  CrabtixM,  11  T«za% 
964 ;  Spongier  v.  Eicholtz,  25  HI.,  297 ;  Conwell  v.  Smithi  8  Ind.,  590. 
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§  447.  Fulfilment  of  the  Contract  The  bailee  must  fulfill  the  stip- 
ulations of  his  contract,  to  the  same  extent  as  any  other  party ;  and 
hence  his  right  to  recover  for  services  depends  upon  his  performance 
according  to  the  true  mtent  of  the  contract.  His  interest  in  the  prop- 
erty accrues  upon  such  performance,  and  the  contract  being  entire,  Ms 
right  to  recover  for  his  services  must  ordinarily  accrue  upon  the  same 
implied  condition.^  So  long  as  the  work  is  in  progress,  in  accord- 
ance with  the  terms  of  the  agreement,  the  owner  retains  his  title  and 
the  bailee  his  int.erest  and  rights  under  tbo  contract.*  A  transfer  of 
the  property  by  the  bailee,  made  in  good  faith  after  a  part  of  the  work 
has  been  done,  does  not  affect  the  owner's  title ;  it  neither  increases  nor 
diminishes  his  interest  in  the  goods.^  A  transfer  to  a  party  acting  in  bad 
faith,  in  fraud  of  the  owner's  rights,  will  not  vest  any  interest  in  the 
transferee ;  and  it  is  adjudged  that  a  wrongful  possession  of  chattels 
cannot  be  transmuted  into  a  title  of  any  kind  by  a  process  of  manufac 
ture.^  The  intentional  wrong-doer  does  not  stand  in  as  favorable  a 
light  as  an  involuntary  wrong-doer ;  the  measure  of  damages  agamst  him 
is  more  strict* 

When  materials  are  manufactured  on  shares,  the  manufacturer's  title 
accrues  as  against  the  general  owner,  on  his  fulfillment  of  the  contract  ;* 
and  his  special  property  accrues  at  once  as  against  third  parties.^  That 
is  to  say,  the  contract  conveys  a  present  interest  which  may  bo  defended 
by  the  bailee  against  all  third  parties,  and  against  the  owner  pending  the 
progress  of  the  work; '  and  an  absolute  title  to  his  share  when  the  work 
is  finished.' 

§  448.  The  law  allows  the  bailee  for  services  to  hold  the  goods  re- 
paired or  manufactured  by  him,  as  security  for  his  reasonable  chaises ) 
it  gives  him  a  lien  on  them  which  cannot  be  defeated  by  the  owner  or  by 
his  creditors.  ^'^  In  one  sense  the  lien  arises  out  of  the  contract;  it  is 
given  to  the  party  employed  to  do  the  work,  and  is  accessory  to  tho  right 
of  compensation  for  the  services ;  it  does  not  arise  in  favor  of  a  party 


'  Pierce  v.  Schenck,  3  Hill,  28 ;  Gregory  ▼.  Stryker,  2  Denio,  628 ;  15  Barb., 

L 

«  Mallory  v.  Willis,  4  N.  T.,  70. 

'  Hyde  v.  Cookson,  21  Barb.,  92 ;  Wood  v.  Orser,  25  N.  Y.,  348. 

*  Silsbury  v.  McCoon,  3  N.  Y.,  379. 

•  Baker  v.  Wheeler,  8  Wend.,  505 ;  Brown  v.  Sax,  7  Cowen,  95. 

•  Rightmyer  v.  Raymond,  12  Wend.,  51. 

•  Eaton  v.  Lyude,  15  Mass.,  242. 

•  Bnrdict  v.  Murray,  3  Vt.,  302 ;  15  Mass.,  242. 

•  Ante  H  416,  417,  416. 

>«  Moore  v.  Hitchcock,  4  Wend.,  292. 
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employed  by  tho  bailee.*  And  it  does  not  arise  against  the  true  owner 
T7berc  the  work  is  done  ^thout  his  knowledge  or  consent^  express  er 
implied.^ 

Being  called  upon  for  the  property^  the  bailee  should  at  once  assert 
his  lien,  and  give  an  accurate  statement  of  his  charges.  A  general  re- 
fusal to  surrender  the  goods,  on  the  bailor's  demand,  accompanied  by  a 
claim  that  tkey  belong  to  a  third  person,  is  treated  as  a  waiver  of  the 
lien ;  the  bailee  by  such  refusal  makes  himself  a  party  to  the  coDtroversy, 
and  must  stand  or  fall  by  the  title  he  asserts.'  Of  course  a  surrender  of 
the  goods  to  the  true  owner  will  protect  him  against  his  baUor.^ 

§  440.  There  is  no  lien  under  the  common  law  for  work  done  or 
materials  furnished  in  the  erection  of  an  edifice  upon  real  estate.  It  is 
the  statute  wluch  gives  the  lien  and  provides  the  mode  in  which  it  may 
be  enforced.  The  reason  of  the  statute  is  the  same  as  that  which  sup- 
ports the  rule  giving  a  bailee  a  lien  for  his  labor  and  materials.  The 
remedy  is  different.  The  bailee  for  services  has  simply  to  hold  the  goods 
as  a  pledge  for  the  payment  of  the  demand  due  to  him ;  while  the  me- 
chanic or  material  man  must,  in  order  to  create  a  lien  for  the  value  of 
his  labor  and  materials  furnished  and  bestowed  in  the  erection  or  repair 
of  buildings,  follow  strictly  the  provisions  of  the  statute;  and  moat 
dfterward  foreclose  his  lien  in  the  manner  pomted  out  by  the  statute. 
The  proceeding  has  both  the  advantages  and  the  defects  of  a  atatntoiy 
Iremedy.* 

^  Hollingworth  v.  Dow,  19  Pick.,  228 ;  Eaton  v.  Lynde,  15  Mass^  242.  TIm 
party  working  on  shares  may  givo  a  third  person  an  interest  in  his  share ;  Tripp 
V.  Biley,  15  Barb.,  333;  Putnam  v.  Wise,  1  Hill,  234. 

<  Clark  V.  Hale,  34  Conn.,  398. 

»  Holbrook  v.  Wight,  24  Wend.,  169 ;  Bverett  r.  Coffin,  6  Wend.,  603 ;  Plcqnei 
T.  McKay,  G  Blackf.,  465.  A  tender  of  tho  amoant  dae,  diaehargea  the  lien ;  La 
Mntte  V.  Archer,  4  E.  D.  Smitb,  48 ;  tho  tender  must  cover  the  Inteceat,  when 
interest  is  due ;  Heins  v.  Peine,  6  Bobt.,  420. 

^  Western  Trans.  Co.  v.  Barber,  56  N.  Y.,  544, 552 ;  ante,  $  353. 

'  Kerby  v.  Daly,  45  N.  Y.,  84 ;  Beals  v.  Cong.  B'nai  Jeshumn,  1  E.  D.  Smitb« 
654,  687 ;  Blauvelt  v.  Wordsworth,  31  N.  Y.,  285;  Hanptman  y.  Catlin,  20  K. 
T^247;  B^UiB  y.  Craui  45  N.  Y.,  76& 
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OP  INKKEEPERS. 

$  450.  Any  one  who  makes  it  his  business  to  entertain  trayellers  and 
passengers,  and  provide  lodging  and  necessaries  for  them,  their  horses 
and  attendants,  is  a  common  innkeeper;  and  it  is  no  way  material 
whether  he  have  a  sign  before  his  door  or  not.^  The  keeping  of  an  inn 
is  not  a  franchise;  but  a  lawful  trade  open  to  every  person.^  The  busi- 
ness is  regulated  by  statute,  and  it  has  been  treated  in  this  State  as  a 
franchise  only  where  there  has  been  grailtcd  to  the  innkeeper  the  privi* 
lege  of  selling  strong  and  spirituous  liquors  and  wines  to  be  drank  in 
his  house.  The  license  is  required  as  a  mode  of  regulating  the  sale  of 
liquors  to  be  used  as  a  beverage,  and  where  no  such  sale  is  intended 
there  is  no  need  of  any  license.^ 

§  451.  In  regard  to  these  licenses,  which  are  but  incidentally  con- 
nected with  our  subject,  precisely  as  the  retail  of  spirituous  liquors  is  but 
dn  incident  to  the  business  of  an  innkeeper,  it  is  to  be  noticed  that  they 
are  granted  by  the  authority  of  a  positive  law,  and  derive  their  value 
from  the  fact  that  all  other  sales,  less  than  a  given  quantity,  are  by  the 
Kame  law  prohibited.  The  license  confers  a  franchise ;  and  the  prohibi- 
tions of  the  statute  convert  the  franchise  into  a  monopoly.  The  State 
acts  on  the  theory  that  it  is  under  an  obligation  to  restrain  the  evUa . 
likely  to  flow  from  an  unlimited  traffic  in  spirituous  liquors ;  and  pro- 
vides by  law  that  the  retail  sale  shall  bo  made  discreetly,  by  men  care- 
fully chosen  for  that  purpose,  on  account  of  their  good  moral  character. 
All  other  sales  it  prohibits  under  severe  penalties,  and  renders  them  ille- 

*  Bae.  Abt.,  tit.  Idii«  and  Innkeepeni,  B. ;  Diokenon  v.  Rogers,  4  Homph. 
(Tcnn.),  179. 

'  Overseers  &c.  of  Crown  Point  V.  Warner,  3  Hill,  150 ;  People  v.  Mnrphey, 

5  Parker  Cr.,  130. 

'  Magror  &c.  of  New  York  v.  Mmon,  4  JS.  D.  Smith,  143  ;  The  People  t. 
Jonee,  54  Barb.,  311.   The  rule  is  different  in  some  of  the  States ;  Curtis  v.  Ohio^  ' 

6  Ham.  B.,  324. 


828  LAir  OF  BASJIEMTS. 

gal.'  It  allows  no  aoUon  on  tho  contract;*  or  by  the  payee  on  a  note 
given  for  the  purchase  money  .*  It  prohibits  sales  to  minors  and  appren- 
tices;' and  quito  recently  in  scrcral  of  onr  States  tho  statute  renders 
the  seller,  as  well  as  tho  owner  of  tho  premises  occupied  by  htni,  liable 
in  damagi'S  resulting  to  tho  employer  or  to  any  member  of  tho  family 
of  tho  person  who  becomes  intoxicated  by  tho  licensed  sale  of  liquors 
to  him ;  liable  to  the  extent  of  the  damages  suffered  by  the  sale  of  the 
liquors  causing  the  intoxication,  and  the  consequent  damages.  The 
intent  of  the  statute  apparently  is,  to  make  it  tho  interest  of  the  seller 
to  prevent  his  customers  from  drinking  to  intoxication  ;  or  to  stimulate 
him  in  his  duty  to  sell  with  discretion."  And  it  is  adjudged  that  the 
license  to  sell  at  retail  does  not  so  far  render  tho  sole  legal  as  to  prevent 
the  seller's  being  hold  liablo  for  an  abuso  of  Ids  privilege ;  and  for  dam- 
ages quito  remote  from  tho  negligent  sale.' 

§  452.  A  license  to  sell  lii^uors  at  retail  tnll  protect  an  agent  or  clerk 
actually  making  the  sale ;  but  no  one  can  excuse  himself  from  liability 
hy  showing  that  ho  acted  as  a  clerk  of  an  unlicensed  person,  in  a  sale' 
The  license  to  Dsllis  a  personal  trust,  and  cannot  be  assigned  to  anothor; 
hence  one  who  purchases  a  tavern  and  receives  from  the  grantor  permis- 
sion to  sell  under  his  license,  cannot  continue  the  business  of  selling  and 
defend  himself  against  au  action  to  recover  the  penalty  for  soiling  liqnora 
without  a  license,  by  proving  such  permission.* 

Under  tho  statutes  of  this  State,  when  a  justice  of  tho  peace  becomes 
an  Innholder  or  a  tavern-keeper,  ho  is  thereby  disqualified  from  com- 
mencing any  new  civil  business  as  a  justice ;  and  bcinij  a  tavern-keeper 
and  licensed  to  sell,  he  is  held  eligible  to  the  office ;  as  the  court  sud 
in  one  case,  the  statute  "  left  it  open  to  the  people  of  tho  town,  if  such 
be  tbeir  will,  to  have  mm  and  justice  dispensed  at  tho  same  place  and 

>  Qriffltb  T.  Wulla,  3  Denio,  338 ;  Board  of  EzciM  of  Ont.  Co.  v.  Oariing- 
N.  T.,  249. 

.  V.  Bander,  39  How.  Pr. ,  489. 

im  V.  Oilell,  10  Foster  N.  H.,  540 ;  PerUna  v.  Cniniaings,  3  Qrttj,  9SS; 
r.  Flint,  13  Gray,  277. 
y  V.  Edworda,  44  N.  Y.,  223. 

Civil  Damaso  Act  nas  adopted  tn  this  State  in  1873.  It  ]s  entitled, 
to  SnjipreBB  Intempeiuace,  Paaperism  and  Crime."  Cb.  (HG. 
M  V.  Pope,  5  N.  Y.  Sap.  Ct.,  102 ;  Jackaon  v.  Brookins,  13  N.  Y.  Snp. 
02;  Hayes  t.  Phulao,  11  S.  Y.  Sap.  Ct.,733;  Schneider  r.  Hosier, !1 
93;  33  Wis.,  tor,  154,S70i  Chicago  Lesat  Xem,  Ang.  1, 1^4. 
rd  of  Excise  v.  Doagherty,  55  Barb.,  332 ;  a  liQsband  la  liable  for  a 
lonned  by  the  wifo's  nolo ;  Come,  of  ExciM  v.  Keller,  30  Haw.  Pi., 

IT  V.  Weston,  14  John.  B.,  231. 
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by  tho  samo  hand." '  By  a  subsequent  amendment,  this  freedom  is  taken 
from  tho  pcoplo.  A  tavern-keeper  cannot  now  exercise  the  civil  jmis- 
diction  of  a  justice  of  the  peace.' 

There  is  also  another  provision  of  our  statutes,  which  deserves  to  be 
noticed;  prohibiting  an  innholder  or  tavern-keeper  from  trusting  any  per- 
sons, except  lodgers  in  his  house,  for  wines  or  any  sort  of  strong  or 
spirituous  liquors.  Such  debts  cannot  be  recovered ;  and  all  securities 
given  for  them  are  declared  void.' 

§  453.  Tho  words  liotel  and  inn  have  very  nearly  tho  same  history, 
and  still  retain  in  literature  some  touch  of  sentiment  derived  from  their 
original  sense ;  they  have  a  suggestive  sense  which  does  not  belong  to 
the  word  tavern;  and  yet  these  several  words  are  now  often  used 
interchangeably,  as  synonymous  terms.^  Tho  keeper  of  a  tavern,  has 
the  samo  rights  and  is  under  the  same  liabilities  as  an  innkeeper,  where 
he  furnishes  beds,  provisions  and  entertainment  for  all  persons  paying 
for  tho  same,  without  furnishing  accommodations  for  carriages  and 
horses.'  So  is  the  keeper  of  a  hotel,  who  furnishes  the  same  accommo- 
dations with  the  same  exception  3 '  and  the  rule  is  the  same  where  he 

*  Parmaleov.  Thompson,  7  HiJl,  77. 

*  Eico  V.  Milks,  7  Barb.,  337 ;  13  John.  B.,  218. 

>  2  R.  8.,  941,  fifth  od.;  Everoghim  v.  Ensworth,  7  Wend.,  326;  £hel  ▼. 
Smith,  3  Caines  E.,  Ib7. 

*  Overseers  &c.  of  Crown  Point  v.  "Warner,  3  Hill,  150;  Wortham  ▼. 
Oomm'th,  5  Eand.,  G69;  Linkons  v.  Comm'th,9  Leigh's  R.,  008;  Cromwell  y. 
Stephens,  2  Daly,  15.  Hotels  and  inns  have  a  parallel  history ;  in  Franco  the 
hotel  was  at  an  early  day  the  palace  or  dwcUing-honso  of  a  jmnce  or  lord,  in 
"which  ho  was  accustomed  to  entertain  travelecs  and  strangers ;  and  tho  inn  in 
England  seems  to  have  been  originally  the  town-honso  of  a  nobleman,  bishop 
or  other  distingnlshed  persooago,  in  which  ho  resided  and  entertained  his  fol- 
lowers, when  ho  attended  conrt;  thns  Warwick,  Iho  king-maker,  whilst  ho  re- 
aided  in  London,  a  city  which  he  loved  and  conrted,  kept  open  honso  for  the 
liumblcr  sort  of  people,  and  free  board  for  all  comers,  roasted  six  oxen  for  every 
meal,  so  that  each  gnest  might  carry  off  as  much  meat  with  him  ns  ho  could 
stick  upon  a  large  dagger ;  and  snch  was  his  hospitality,  that  it  was  a  saying 
current  in  his  time,  that  thirty  thonsand  men  were  fed  by  him  on  his  various 
domains  and  in  his  numerous  cobtles.  As  the  commons  grew  in  importance, 
common  inns  took  tho  jdaco  of  ducal  and  baronial  halls,  till  by  degrees  tho  hos- 
pitable monastery  and  tho  castle  of  tho  nobleman  were  no  longer  frequented  by 
the  traveller,  as  a  ploco  of  eutertainment  and  reston  hisjoumcy  ;  so  that  finally 
tho  old  hospitality  was  superseded  by  the  age  of  commerce  and  civil  freedom. 
Gray's  Inn  Dud  Lincoln's  Inn,  designating,  it  is  said,  tho  residence  of  tho  fami- 
lies whoso  names  they  bear,  are  still  left  as  »  kind  of  fossil  history  of  the  old 
time,  and  origin  of  our  publio  houses.  (2  Michelet's  History  of  France,  319; 
WebBtcy^s  Dictionary.) 

'  Thompson  v.  Lacy,  3  Bam.  and  Aid.,  283. 

*  Jones  v.  Osbom,  2  Chitty  R.,  484. 
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keeps  a  hotel  on  tho  European  plan^  providing  his  guests  with  lodgingi 
for  uncertain  periods  and  keeping  a  refectory  on  the  premises  where  they 
may  at  their  option  take  their  meals,  and  pay  for  them,  then  and  thcre.^ 
It  is  the  business  which  fixes  the  character  of  the  house :  a  man  is  liablo 
as  an  innkeeper,  where  he  keeps  a  house  for  the  reception  and  entertain- 
ment of  all  comers,  but  more  especially  for  the  accommodation  of  a 
elass  known  as  emigrants,  guests  entertained  from  day  to  day.^  Ho 
does  not  become  thus  liablo  where  he  merely  keeps  a  restaurant  i  or 
tFhero  he  keeps  both  a  public  house  and  a  restaurant,  and  merely  re- 
ceives a  person  at  a  table  for  a  meal.^  And  ho  does  become  liable  as  an 
Innkeeper,  where  ho  receives  lodgers  and  furnishes  them  with  meals, 
without  any  previous  agreement  as  to  the  duration  of  their  stay  or  the 
terms  of  their  entertainment.* 

§  454.  Tho  keeper  of  a  coffee-house,  a  boardmg-house  or  lodging- 
house  is  not  an  innkeeper,  because  ho  does  not  keep  a  public  house  <^ 
general  entertainment,  for  all  who  choose  t^  visit  it ;  and  does  not  enter 
Ttpon  the  business  of  keeping  a  common  inn.'  Where  he  really  keeps 
an  inn,  though  under  the  name  of  a  cofiTee-house,  and  conducts  his  busi- 
ness as  an  innkeeper,  he  is  liable  in  that  capacity ;  *  and  he  is  not  so 
liable  where  he  simply  receives  lodgers  and  boards  them  under  special 
contracts  for  a  limited  time,  or  where  he  simply  lets  rooms  by  tho  day 
or  the  week,  and  does  not  otherwise  provide  for  their  entertainment.^ 

§  455.  WJio  arc  Quests  t  The  answer  to  this  question  generally  detei^ 
tnmes  in  whoso  favor  an  action  may  bo  maintamed  against  an  innkeeper. 
A  stranger,  a  traveller,  and  all  persons  entertained  at  a  common  ins, 
tavern  or  hotel,  are  deemed  guests ;  and  on  that  account  entitled  to 
hold  the  innkeeper  to  his  strict  common  law  liability.* 

It  appears  from  the  original  writ  used  against  an  innkeeper,  which 
was  the  foundation  of  the  common  law  on  this  subject,  that  tho  conoaoii 
inn  was  instituted  for  passengers  and  wayfaring  men,  being  termed  di- 
i?cr8oriumy  because  he  who  lodges  there  is  quasi  divertens  se  a  via  ;  and 
hence  a  neighbor  who  lodges  with  tho  innkeeper  as  a  friend,  is  not  deemed 

>  Krolin  V.  Sweeney,  2  Daly,  200. 

«  Willard  v.  Rlieinbardt,  2  E.  D.  Smith,  14a 

»  Carpenter  t.  Taylor,  1  HiltoD,  193. 

*  Wintermnte  v.  Clarke,  5  Sandf.,  242 ;  Taylor  t.  Monnot,  4  Daer,  116. 

'  Doov.  Lansing,  4  Campb.  E.,  77;  Calye's  Casey  8  Co.  R.,32;  Dansqrv. 
Bichardson,  2  Ellis  <&  Black.,  144. 

*  Thompson  y.  Lacy,  3  Bam.  and  Aid.,  283;  2  Daly,  15;  Smith  t.  6oott,9 
Bing.,  14 ;  2  Moo.  &  S.,  35. 

7  Cromwell  v.  Stephens,  2  Daly,  15 ;  Farkhozst  y.  Foster,  1  Salk.,  387 1  S 
Sandf.,  242. 

*  Bao.Abr.ytit  Inns  and  Innkeepexsi  c  5,  €L 
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m  guest*  The  writ  was  foundod  on  the  custom  of  the  realm^  according 
to  the  tenor  of  which  the  kecperof  an  inn  for  the  entertainment  of  travol- 
lersy  was  bound  to  take  oare  oi  the  goodi  and  chattels  of  his  guest, 
within  his  inn,  without  loss  or  damage,  so  that  no  injury  should  arise 
by  any  means  through  his  default,  or  that  of  his  servants.'  The  actleia 
against  the  innkeeper  was  not,  however,  confined  to  the  guest  himself; 
for  it  was  early  held  that  a  master  may  maintain  an  action  against  an 
iftnkceper,  on  the  general  custom,  for  money  lost  while  his  servant  was 
the  innkeeper's  guest;'  and  for  goods  lost  under  the  same  drcuM- 
stances/  In  more  recent  cases,  it  is  adjudged  that  the  owner  misty  re- 
eover  for  goods  entrusted  by  his  servant,  as  a  guest,  to  an  innkeeper ;  ^ 
and  also,  where  the  servant  was  robbed  of  his  master's  money,  though 
the  master  was  a  corporation  that  could  not  in  fact  be  the  guest  of  ah 
innkeeper.*'  An  agent  or  friend,  being  a  bailee  of  the  money  or  goods, 
may  also  maintain  an  action  for  them.^  And  a  bailee  of  the  goods  for 
liire,  is  the  only  person  entitled  to  hold  the  innkeeper  under  the  strict 
rule  of  the  common  law.*    He  is  the  party  in  possession. 

§  45G.  It  is  a  question  of  fact  whether  or  not  a  man  is  to  be  deemed 
ft  guest,  in  the  legal  sense  of  that  term,  where  he  sojourns  for  some  time 
in  a  house  which  is  kept  both  as  a  boarding-house,  and  as  a  common  inH 
for  transient  guests.  He  is  to  bo  deemed  a  guest,  though  he  eats  at 
the  table  set  for  the  weekly  boarders,  where  he  is  not  notified  of  the 
usage  of  the  house.'  Eecelved  as  a  boarder,  he  cannot  be  treated  as  a 
guest;  h&  is  not  subject  to  the  liabilities^  nor  is  he  entitled  to  the  pro* 

1  Calye's  Case,  8  Rep.,  32. 

'  Bedlo  T.  Morris y  Cro.  Jac.,  334 ;  Cross  v.  Andrews,  Cro.  Eliz.,  633. 

*  Bedle  v.  MorriB,  Cro  Jac.,  334. 

*  Bennett  v.  Mellor,  5  Term  R.^  373;  Flper  Y.  Manney,  31  Wend.,  S89S 
Heedles  v.  Howard,  1  £.  D.  Smith,  54. 

*  Mason  v.  Tliompson,  8  Pick.  R.,  280. 

^  Towson  V.  The  Ilsfre  de  Grace  Bank,  6  Harr.  and  John.,  47 ;  Berkshire 
Weollea  Co.  v.  Proctor^  7  Cosh.  417,  434.  Where  an  agent  or  servant  of  a  cor- 
poration, in  its  employment,  becomes  tho  guest  of  an  Innkeeper  and  is  robbe4 
of  his  principal'^  money,  tho  principal  Is  entitled  to  reoovor  on  the  same 
Itronnd  and  under  the  same  rulo  of  law,  as  thong^li  he  or  it  were  the  gnest.  In 
Bedlo  Y.  Morris,  Yelv.,  lG3j  the  couifc  sny  :  "And  moreorer  ib  is  not  materlt^ 
wbether  he  was  his  servant  or  not;  for  if  it  was  his  friend  by  whom  tho  party 
sent  tho  money,  and  he  is  robbed  In  tho  inn,  the  owner  shall  haYo  the  action.' 
fi.  C.  Cro.  Jac,  234«  The  Innkeeper's  liability  for  money  lost  in  his  honso  is  not 
limited  to  sums  necessary  and  designed  for  ordinary  troveUing  expenses. 

^  Kellogg  Y.  Sweeney,  1  Lansing,  397. 

*  Coy kendall  v.  Eaton,  55  Barb.,  18d ;   37  How.  Pr.,  438 ;  40  H6#.  Pr.-, 
>. 
9  HaU  V.  Pike,  100  Mass.,  495.  ^ 
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tection  of  a  traveller.'  Being  received  as  a  guest,  and  being  in  reality 
a  traveller,  ho  does  not  lose  his  relation  or  rights,  by  making  a  contract 
for  his  board  by  the  week.'  And  yet  it  is  quite  evident  that  ho  must 
cease  to  bo  a  guest  where  ho  sojourns  for  a  definite  period  or  for  a  sea- 
son in  a  public  house,  under  a  special  agreement  defining  his  accommo- 
dations and  fixing  the  price  of  his  board,  as  with  ordinary  boarders. 
Mere  lapse  of  time  will  not  have  the  samo  effect,  nor  wOl  tho  fact  that 
the  traveller  has  reached  the  end  of  his  journey  and  is  no  longer  a  way- 
faring man.  The  circumstances,  tho  duration  of  the  sojourn,  and  the 
nature  of  tho  contract,  are  to  bo  considered.' 

§  457.  The  attendants  at  an  evening  ball  given  at  an  inn,  are  not 
travellers,  and  they  are  not  guests,  where  the  innkeeper  by  an  agreement 
with  a  company  furnishes  rooms  and  supper  for  a  certain  price,  and  tick- 
ets are  issued  and  sold  at  so  much  each,  to  tho  members  and  friends  of 
tho  company.  The  special  contract  creates  a  new  and  different  relation 
from  that  which  ordinarily  arises  between  tho  innkeeper  and  his  guest.* 

When  a  special  agreement  is  made  with  an  innkeeper,  specifying  the 
accommodations  to  be  furnished,  and  the  terms  for  certain  days  in 
tho  week,  in  the  prosecution  of  a  special  business,  tho  relation  is  not  that 
of  innkeeper  and  guest.^  The  relation  is  also  modified  when  tho  agree- 
ment transfers  tho  innkeeper's  duty  to  tho  guest ;  as  whore  the  latter 
hires  a  room  for  the  purpose  of  exhibiting  and  selling  goods,  and  takes 
tho  key  and  with  it  tho  personal  care  of  his  property.' 

§  458.  A  person  becomes  a  guest  by  entering  an  inn  and  obtaining  re- 
freshments of  any  kind }  as  where  ho  purchases  liquors,  and  lays  down 

*  Cbamberlain  v.  MoBterson,  2G  Ala.,  371;  Ewart  v.  Stark,  8  Rich.,  423. 

■  Berksliiro  Woollen  Co.  v.  Proctor,  7  Cush.,  417, 423;  Pinkerton  v.  Wood- 
ward, 33  Cala.,  557 ;  Norcross  v.  Norcross,  53  Blaine,  163. 

'  Bacou's  Abr.,  tit.  Inns  and  lunkeepera,  c.  5  and  6;  BolL  Abr.,  3 ;  Moras 
V.  Fcthers,  CI  N.  Y.,  34. 

^  Carter  v.  Hobbs,  12  Mich.,  62;  relates  to  a  fireman's  balL 

'  WosUbiirn  v.  Jones,  14  Barb.,  193 ;  distinguialied  in  Mowers  ▼.  Fethen,  61 
K.  Y.,  34 ;  G  Lansing,  112,  reversed. 

^  Bargess  v.  Clements,  4  Manle  4k  Selw.,  306.  In  this  case  fho  guest  obtained 
a  private  room  in  an  inn,  selected  by  liimself  for  the  purpose  of  esbibiting  to 
his  cnstomers  his  goods,  jewelry,  and  was  permitted  to  take  the  key  that  he 
might  lock  tho  door  when  ho  went  oat.  Omitting  to  do  this  the  goods  wers 
stolen;  and  it  was  left  to  the  Jury  to  determine  whether  under  the  circnm* 
Stances  of  tho  case  the  plaintiff  had  not  discharged  the  defendant,  or  assnmed 
the  caro  of  his  own  property,  and  held  well  submitted.  In  Mowers  v.  Fethenb 
Bnpra,  tho  owner  of  a  stallion  hired  a  stall  for  him  on  certain  days  of  the  week 
and  board  for  his  keeper,  and  tho  latter  took  care  of  tho  horse  and  kept  tho  key 
of  tho  stable ;  and  it  was  held  that  the  relation  of  innkeeper  and  guest  did  not 
arise. 
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goods  or  parcels  by  his  side,  or  deposits  them  !d  the  proper  place  "while 
ho  stops.  A  formal  delivery  of  the  goods  to  the  innkeeper  is  not  re- 
quired.^ Having  become  a  guest,  the  relation  continues  until  it  is  sev- 
ered by  some  act  shelving  an  intontion  to  leave  without  returning.^  E. 
g.j  if  a  traveller,  having  become  a  guest  at  an  inn,  leave  his  horse  there 
and  go  out  to  dine  or  lodge  with  a  friend,  he  does  not  thereby  cease  to 
be  a  guest;  and  the  better  opinion  is  that  he  is  to  bo  deemed  a  guest, 
where  he  leaves  the  inn  to  go  to  another  town  to  be  absent  some  days, 
leaving  behind  property  for  the  care  and  keeping  of  which  the  host  is  to 
receive  a  compensation.^  But  a  man  does  not  become  a  guest,  by  send- 
ing his  horse  to  an  inn  to  be  kept  at  his  expense.^  And  where  being 
a  guest,  he  pays  his  bill  and  leaves  an  inn,  permitting  his  baggage  to  re- 
main, the  relation  ceases,  and  with  it  the  innkeeper's  liability  ,*  so  that 
for  any  subsequent  loss  he  is  answerable  only  as  an  ordinary  bailee.^ 

The  innkeeper's  liability  commences  as  soon  as  a  traveller  takes  a 
carriage  provided  by  the  innkeeper  to  carry  guests  to  and  from  the  cars  « 
And  where  a  man  comes  to  an  inn  and  leaves  his  goods  and  horses,  and 
goes  into  the  town  saying  that  he  will  return  at  night,  and  afterwards 
returns,  his  goods  having  been  in  the  mean  time  stolen ;  ho  has  his  rem- 
edy against  the  innkeeper.  Ho  is  a  guest  in  such  a  sense  that  ho  is 
entitled  to  recover  the  value  of  the  lost  goods.^ 

§  450.  Bdivery  to  an  InnJceeper.  It  is  not  usual,  and  it  is  not  neces- 
sary that  the  goods  of  a  guest  should  be  placed  in  the  special  custody 
of  the  innkeeper.  Bringing  or  placing  them  infra  Impitinmy  is  sufficient 
to  charge  him  with  their  safe  keeping.  We  have  many  illustrations  of 
this  rule  in  the  reported  cases ;  as  where  a  sleigh  loaded  with  wheat  was 
put  into  the  innkeeper's  wagon-house,  where  it  was  usual  for  him  to  re- 
ceive loads  of  that  description ;  *  or  where  a  gig  on  a  fair  day  was  received 
and  placed  in  the  open  stxeet  outside  of  the  yard  ;^  or  where  a  loaded 

^  Benoett  v.  Mellor,  5  Term  R.,  273;  McDonald  v.  Edgerton,  5  Barb.,  5G0 ; 
Clnte  V.  Wiggins,  14  John.  R.,  175 ;  Feet  v.  McGraw,  35  Wend.,  C53. 

'  McDaniels  r.  Robinson,  2C  Yt..  31G;  5  Sandf.,  242. 

>  Yorke  v.  Grindstone,  1  Salk.,  388 ;  2  Ld.,  Raym.,  866;  Gelley  v.  Clark,  Cro. 
Joe.,  188 ;  Man-ay  v.  Clarke,  2  Daly,  102 ;  Allen  v.  Smith,  12  Com.  Bench,  N.  6., 
6W ;  104  Eng.  Com.  L. 

«  Griunell  v.  Cook,  3  Hill,  485 ;  Ingallsbee  v.  Wood,  36  Barb.,  452 ;  &  C.  33 
N.  Y.,  577;  Daniels  v.  Robinson,  28  Vt.,  387. 

*  Wiutermnte  v.  Clarke,  5  Sandf.,  242 ;  42  How.  Pr.,  378 ;  where  a  gaest 
takes  and  pays  for  his  room  for  the  day,  and  his  bi^ggago  is  to  Im  sent  to  a  boat 
at  evening,  the  relation  continnes ;  Giles  v.  FannUeioy,  13  Md.,  126. 

*  Dickinson  t.  Winchester,  4  Gush.,  115. 
^  Walbroko  v.  Griffith,  Moor,  877. 

•  Clnte  V.  Wiggins,  14  John.  R.,  175. 

•  Jonea  v.  Tyler,  1  AdoU  and  Ellis,  &tSL 
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sleigh  is  placed  in  a  yard  w>t  enclosed,  by  the  direction  of  the  innkeep- 
er's servant  J*  or  where,  at  the  suggestion  of  aguest^  his  luggago  was 
taken  into  the  commercial  room  ;  ^  or  where  a  lady's  reticule  with  money 
in  it,  was  left  for  a  few  minutes  on  a  bed,  in  her  room ; '  in  each  of  these 
oftses  the  property  was  stolen,  and  the  innkeeper  was  held  liable  for  it. 

Tbo  innkeeper  has  under  the  common  law  a  right  to  prcscribo  the 
ipanner  in  which  the  goods  or  baggage  of  a  guest  shall  bo  stored :  *  and 
l^enco  ho  is  liable,  where  the  goods  are  deposited,  placed  or  secured  un- 
der his  direction  or  that  of  his  servant  or  agent/  He  is  liable  for  tbo 
goods  brought  into  tbo  inn  or  within  the  curtilage,  in  the  usual  manner, 
and  for  all  property  delivered  into  his  custody ;  he  is  liable  as  an  inn- 
keeper for  the  property  of  a  guest,  thus  brought  injra  hospiHum} 
He  is  not  so  liable  where  the  guest  himself  chooses  the  place  of  deposit, 
and  does  not  request  the  innkeeper  to  assume  the  custody  of  the  prop- 
erty ;*  or  where  the  guest  delivers  his  horse,  cattle  or  sheep  to  tho  inn- 
keeper and  directs  them  to  be  turned  out  to  pasture.  He  is  not  liable 
in  such  cases  for  a  loss  by  theit ;  he  does  not  insure  the  safety  of  the 
property." 

§  4G0.  Tho  usages  of  travel,  together  with  the  vast  variety  of  goodsy 
parcels,  and  baggage  which  are  customarily  carried  by  travellers,  are  to 
be  considered  in  dot'Crmining  what  circumstances  will  charge  tho  inn- 
keeper with  tho  care  of  property  coming  to  his  house.  Horses  and  car- 
riages aro  properly  entrusted  to  the  hostler;^  and  parcels  to  tho  agent 
or  servant  accustomed  to  receive  them;  ^^  while  articles  of  wearing  ap- 
parel may  bo  delivered  or  deposited,  or  hung  up  in  the  usual  place  and 
manner.^^    If  a  traveller,  as  he  alights  from  a  car,  delivers  a  check  to  the 


»  Piper  V.  Manny,  21  Wend.,  282. 

'  Kicbmond  t.  Smith,  8  Bnm.  and  Ores.,  9. 

'  Kent  T.  Bhncbard,  2  Barn,  and  Add.,  803. 

♦Wilson  V.  Halpin,  1  Daly,  49C;  30  How.  Pr.,124;  VanWyckv.  Howaid, 
12  How.  Pr.,  147. 

'  Shoccraft.  v.  Bailey,  25  Iowa,  553 ;  33  Col.,  557 ;  seo  Johnson  v.  Bichardaop, 
17  111.,  n02 ;  Pope  V.  Hall,  14  La.  Ann.,  324,  524. 

«  Packard   v.  Korthcraft,  2  Mete.  (Ky.),  439 ;  Norcross  v.  NoTcroas,  53  He., 
1Q3 ;  Burrows  r.  Triesber,  21  Md.,  320. 
■  '  Albin  V.  Prcsby,  8  N.  H.,  408;  Wilson  v.  Halpin,  1  Daly,  496. 

•  Hawlcy  v.  Smith,  25  Wend.,  C42 ;  Neal  v.  Wilcox,  4  Jones,  N.  C.  Law,  146. 

'  Hallcubako  v.  Fish,  8  Wend.,  547 ;  Seymour  v.  Cook,  55  Barb.,  451. 
^®  Needles  v.  Howard,  1 E.  D.  Smith,  54 ;  Cairns  v.  Robins,  8  Mees.  and  Wels., 
258. 

^^  Pinkorton  v.  Woodward,  33  Cal.,  557;  McDonald  ▼.  Edserton,  5  Barb., 
660;  Candy  v.  Spencer,  3  F.  &  F.,  30G ;  seo  Jolmsou  v.  Richardsoo,  17  HL,  302; 
Profilet  V.  Hall,  14  La.  Ann.,  524 ;  Beed  v.  Amidou,  41  Yt.,  15. 
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servant  of  an  innkeeper  for  a  valise  containing  money,  he  is  himself 
bound  to  use  some  care  to  see  that  it  is  brought  in ;  ^  and  m  having  1^ 
deposited  in  theproperplace  5  *  independent  of  thestatute  ho  is  notobllged 
to  disclose  the  contents  of  a  portmanteau,  a  valise,  or  a  pocket-book ;  it 
is  suiBcieut  to  deliver  them  as  valuable  parcels,  or  oven  like  ordinary 
baggage.^  It  is  for  the  innkeeper  to  ascertain  values,  and  give  diree- 
tions  in  respect  to  the  place  of  deposit :  ^  and  it  is  clearly  the  duty  of 
the  guest  to  give  him,  on  request,  such  reliable  information  in  regard  ta 
the  value  of  a  package  or  parcel,  as  will  enable  him  to  take  proper  care 
of  it* 

$  4G1.  In  England  and  in  many  of  our  States  the  mode  of  delivering^ 
or  depositing  valuable  parcels  with  the  innkeeper  is  now  regulated  Y^ 
statute.  In  this  State,  money,  jewels  and  ornaments  must  bo  entrusted 
to  the  proprietor  or  keeper  of  the  house ;  provided  he  shall  furnish  a  safe 
to  keep  them  in  and  post  a  notice  to  that  effect  in  a  conspicuous  manner 
in  the  room  occupied  by  the  guest.  As  these  statutes  bear  upon  the 
liability  of  the  hotel  or  innkeeper,  it  will  be  proper  to  consider  them  in 
that  connection.® 

§  462.  jResponsibUitif  of  Innkeepers,  The  keeper  of  an  inn  or  hotel 
is  liable  for  the  )oss  of  the  goods  of  his  guest  committed  to  his  care,  un- 
less tbo  loss  is  caused  by  the  act  of  God,  by  the  common  enemy,  or  b^ 
the  neglect  or  default  of  the  guest.  On  proof  of  the  loss,  the  innkeeper 
is  j)rimia/aci6  liable  J 

The  rule  is   strict,  and  it  is  reasonable;  it  was  established  in  ft 

.    ^  Fowler  v.  Dorlon,  84  Barb.,  384. 
«  Pnrvis  v.  Coleman,  21  N.  Y.,  111. 

*  lu  Sboccraft  v.  Barley,  25  Iowa,  553,  A  ])ocket-book  was  delivered  without 
stating  its  cod  tents.  In  Quinton  t.  Conrtney,  1  Hayw.  N.  C.  Kep.,  41,  saddle 
ImgB  containing  money  ttcfo  carrie<l  into  tbe  barroom,  witbont  notice  tbat 
they  contained  money.  And  in  Kellogg  v.  Sweeny,  1  Lane.  H.,  397,  S.  C.  46  N. 
Y.,  291,  tbo  x)laiutiff  deli  yered  a  satchel  containing  gold  coin  to  tbe  clerk  of  tbe 
innkeeper,  informing  him  tbat  it  contained  property  of  value ;  and  hi  each  of 
these,  as  in  other  cases,  tbe  innkeeper  was  held  liable  for  tbo  loss  of  tbe  money, 
it  being  stolen. 

*  Richmond  v.  Smith,  2  M.  and  B.,  235 ;  8  B.  and  C,  9 ;  Sanders  t.  Spencer, 
Dyer,  266. 

'  This  mlo  is  assumed  in  construing  tbest-atnte  modifying  the  common  law. 
Wllkins  V.  Earle,  9  Abbott  Pr.,  190 ;  3  Bobt.,  352;  44  N.  Y.,  172;  B^detaon  y. 
French,  44  Barb.,  31 ;  46  N.  Y.,  266. 

'  <  2  B.  6.  of  K.  Y.,  945;  6th  ed. ;  26  apd  27  Vict.,  oh.  41 ;  3  Fisher's  Com.  Lud^ 
Digest,  4689. 

f  mil  V.  Owen,  5  Blackf.  B.,  323 ;  Mason  v.  Thompson,  9  Pick.  B.,  280  ,*  Van 
Wyck  V.  Howard,  12  How.  Pr.,  147 ;  Cheesbiough  v.  Taylor,  12  Abbott  Fr.,  227 ) 
Huzray  y.  Clarke,  2  Daly,  102. 
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period  vrhen  theft  and  robbery  were  quite  frequent,  and  innkeepers  were 
thought  to  have  many  opportunities  and  some  temptations  to  combine 
and  connive  with  ruffians  and  outlaws  in  the  plunder  of  strangers ;  and 
the  rule  has  been  continued  in  more  modem  times,  on  grounds  of  publlo 
utility  and  convenience.  The  guest,  being  a  stranger,  rarely  has  the 
means  of  proving  how  his  property  was  lost  or  injured  ^^  and  so  tholaw 
holds  the  innkeeper  responsible  for  the  goods  entrusted  to  him,  on  the 
same  ground  as  it  holds  the  conmion  carrier  answerable  for  the  goods  ho 
receives,* 

There  is  in  Holinshead's  Chronicles  a  description  of  the  inns  of  Eng- 
land, copied  in  the  appendix,  from  which  it  will  be  easy  to  perceive  the  rea- 
son of  the  law  establishing  the  duties  and  responsibilities  of  the  innkeeper. 
The  habits  and  morals  of  a  people  are  always  important  to  be  considered 
in  the  study  of  a  law  of  this  kind,  confessedly  based  upon  public  policy, 
and  designed  for  the  benefit  and  convenience  of  the  community.  The 
effect  of  the  rule,  holding  the  goodman  of  the  house  responsible  for  all 
losses  occurring  in  his  inn,  is  such  that  even  in  a  house  frequented  by 
robbers,  and  served  by  thieves,  the  chronicler  tells  us  you  shall  not  hear 
that  a  man  has  been  robbed  in  an  inn.  Though  entirely  unintentional, 
this  is  very  high  testimony  to  the  wisdom  of  the  law,  showing  at  once 
its  general  utility  and  the  circumstances  in  which  it  originated.^ 

§  463.  From  an  early  day  and  by  the  general  custom,  innkeepers  are 
obliged  to  keep  the  goods  and  chattels  of  their  guests  without  subtraction 
or  loss  day  and  night,  so  that  no  damage  shall  come  to  them  from  the 
negligence  of  the  innkeeper  or  his  servants.  The  obligation  is  very 
broad  ;  <hey  are  bound  to  keep  the  goods  in  safety,  and  are  liable  for 
losses  by  either  negligence  or  thefl.^  The  form  of  the  action  against  an 
innkeeper,  and  the  averments  in  the  plaintiff's  complaint  assume  thai 
his  liability  is  grounded  on  his  negligence  or  breach  of  duty  ;^  and  as 
a  deduction  from  this  postulate,  we  have  some  adjudications  holding  that 
he  is  not  liable  where  the  loss  does  not  arise  through  his  negligence;' 
nor  for  money  retained  by  the  guest  in  his  own  keeping,  exceeding  the 

^  Bennott  v.  Mellor,  5  T.  R.,  273 ;  14  John.  R.,  177 ;  Jones  on  Bailin.,  95^  96; 
Abbott  Pr.,  190 ;  3  Bobt.,  352;  44  N.  Y.,  172. 

*  Orange  Co.  Bank  v.  Brown,  9  Wend.  B.,  85, 114. 

*  See  Appendix ;  and  Wilkins  v.  Earle,  4  Am.  Law  Reg.,  K.  S.,  472;  3  Robk* 
a'j2 ;  19  Abbott  Pr.,  190 ;  44  N.  Y .,  172. 

*  Dawson  v.  Chawney,  5  Adolph.  and  Ellis,  N.  R.,  164;  Clnte  v.  Wiggins^ 
14  John.  R.,  175;  ante  $  i  459,  4G0 ;  Shaw  r.  Berry,  31  Maine,  478. 

^  Mnak's  Van  BaiitToord's  PI.,  218,  219 ;  Chitty  PL,  307. 

<  Mcrritt  V.  Clagboni,  23  Vt.,  177 ;  McDaniels  v.  Robinson,  26  Vt.,  316 ;  Met- 
ealf  T.  Hess,  14  111.,  1Q9 ;  Kisten  V.  Hlldebrand,  9  R  Mon.,  72 ;  Laird  y.  Etoholdt 
10  Ind.,  212. 
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amount  necessary  fortrayelling  expenses :  ^  and  some  rulings  exempting^ 
the  innkeeper  from  liability  for  losses  arising  from  burglary,  or  from  fire, 
'without  any  negligence  on  his  part.'  But  the  current  of  authorities 
under  the  common  law  is  somewhat  more  strict :  it  holds  the  innkeeper 
liable  for  losses  by  thefts,  whether  committed  by  his  servants,  the  domes- 
tics within  the  house,  or  by  parties  from  without ;  ^  it  holds  him  liable  for 
losses  by  robbery  and  violence,  and  for  those  which  are  unexplained } 
also  for  those  which  are  attributable  to  other  guests.^ 

The  innkeeper  is  bound  to  use  extraordinary  diligence  in  preserving 
and  returning  the  goods  of  his  guest;  he  is  liable  under  the  same  atri^ 
rule  as  a  common  carrier ;  he  insures  the  safety  of  the  property  entrusted 
to  him,  and  is  liable  for  it  under  the  common  law,  unless  it  is  proved  that 
the  loss  of  it  is  attributable  to  the  negligence  or  fraud  of  the  guest,  or 
to  the  act  of  God  or  the  public  enemy.  This  appears  to  be  the  prevail- 
ing  rule  of  the  common  law,  where  it  is  not  modified  by  statutoi^    A 


'Simon  v.  filler,  7  La.  Ann.  R.,  360;  Johnson  v.  Bichardson,  17  111.,  902; 
Maltby  y.  Chapman,  25  Md.,  239,  307 ;  Wilkins  v.  Earle,  3  Bobt.  R.,  352,  over- 
rqled  by  Court  of  Appeals,  44  N.  Y,,  172. 

'*  JlcDaniels  v.  BobiDSou,  supra ;  Merritt  v.  Cla^l^orn,  supra ;  Cutler  y.  Bon- 
ney,  30  Micb.,  259. 

>  Filipowski  v.  Merrivreather,  2  F.  apd  F.,  2^ ;  Shoecrafb  y.  Bailey,  25 
Iowa,  553. 

«  Gilo  y.  Libby,  36  Barb.,  70 ;  33  N.  T.,  674 ;  HalleD^ko  y.  Fish,  3  WeiuL^ 
947 ;  9  Pick.,  280;  Pinkerton  y.  Woodward,  33  Cal.,  557.  The  defence  in  tblt 
case  was  that  the  defendant's  clerk  was  feloniously  knocked  down,  and  the  key 
pf  the  safe  taken  from  him  by  violence,  and  the  safe  (containing  plamtifif's  pr^o^ 
•rty,  gold  dust)  opened  and  robbed  by  certain  evil  disposed  persons,  who  ex:^ 
lied  away  plaint! if 's  purse  or  package—and  i t  was  held  no  defence.  See  Wood- 
worth  y.  Morse,  18  La.  Ann.,  156.  In  Woodward  y.  Birch,  4  Bash  (Ky.),  610, 
there  was  proof  on  the  part  of  the  defendant  tending  to  show- a  robbery  of  the 
iafe  daring  the  night,  with  proof  on  the  part  of  the  plaintiff  that  a  discharged 
elerk  of  the  defendant  had  in  his  posseenoh  a  key  to  the  lock  of  the  safe;  and 
H  was  held  that  the  defendant  was  liable,  notwithstanding  he  told  tho  ^eal 
when  he  roceiyed  his  money,  that  his  safe  had  recently  been  robbed,  and  that 
Imi  wooki  not  be  reqMmsible  for  the  money  deposited  in  it.  See  Weisenger  y. 
Taylor,  1  Bosh.  (Ky.),  275.  In  McDaniels  y.  Bobinson  (26  Vt.,  316\  the  «o«9l 
ooBceded  that  a  loss  by  robbery,  by  a  iBlonioos  entry  of  the  defendant's  honaa 
in  the  night,  might  excnse  him  where  it  assamed  thelbnn  of  superior  for^e-; 
and  yet  held  it  incumbent  on  him  to  establish  the  loss  in  that  manner  by  aatia- 
tlMtory  evidence. 

•Hulett  y.  Swift,  42  Barb.,  230;  S.  C.,33  N.  Y.,571;  Shawy.  Berry,  31 
Maine,  478 ;  Sibley  y.  Aldrioh,  33  K.  H.,  5^ ;  Mason  y.  Thompson,  1>  Pick.,  280^ 
Sasseen  y.  Clark,  37  Ga.,  242 ;  Metcalf  v.  Qess,  14  111.,  129 ;  Johnson  v.  Biohaidaon, 
17  IlL,  302  ;  58  Sfahie,  163 ;  Burrows  y .  Triebar,  21  Md. ,  ,^ ;  as  to  act  of  ^ublio 
anemy,  see  ante  §  157. 
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•setiso  of  the  severity  of'thisrule  appears  in  many  of  our  decisions^  and 
has  resulted  in  various  modifications  by  the  statute  law.^ 

§  464:.  The  law  does  not  hold  any  bailee  liable  for  losses  caused  by 
the  public  enemy ;  or  for  losses  caused  by  the  act  of  (Jod,  that  is,  by 
irresistible  force,  or  by  inevitable  accident,  under  the  action  of  natural 
-forces.  And  hence,  briefly,  the  innkeeper  is  not  answerable  for  losses 
occasioned  by  superior  force ;  not  answerable,  unless  he  has  made  an 
express  contract  assuming  a  liability  not  imposed  upon  him  by  law* 
.  §405.  A  guest  cannot  recover  against  an  innkeeper  for  the  loss  of 
)iis  goods,  where  his  own  negligence  contributed  to  the  loss.  Slight 
omissions  of  care  will  not  prevent  his  recovery.  An  omission  to  lock 
his  door  on  retiring  to  rest,  is  not  necessarily  such  negligence  as  will 
defeat  his  action  ]  ^  and  yet  an  omission  of  this  kind,  where  the  guest 
has  also  failed  to  deposit  his  money  or  his  baggage  in  the  place  appointed, 
XOay  bo  properly  considered  on  the  question  of  negligence  j  *  as  it  may, 

*  Ingallsbee  v.  Wood,  33  N.  Y.,  577 ;  see  14  Albany  Law  Journal,  128. 

In  Hnlett  v.  Swif^>,  snpra,  the  plaintiff's  faoisoi  harness  anil  w^on,  con- 
taining goods  of  considerable  yalne,  were  destroyed  by  fire  in  the  utght,  whilA 
the  same  were  la  the  defendant's  custody  as  au  innkeeper ;  the  origin  of  tbe 
fire  was  not  shown ;  and  plaintiff  recovered  the  value  of  the  pix>iM»rty.  The 
decision  was  soon  after  followed  "by  an  act  of  legislation.  Chapter  G5S,  Laws 
ofK.Y.ofl866. 

(  1.  No  innkeeper  shall  bo  liable  for  the  loss  or  destniction  by  firo  of  prop-* 
erty  received  by  him  from  a  finest,  stored  or  buing  with  tlie  knowledge  of  such 

5 nest  in  a  bam  or  other  out-btiilding,  whoro  it  Hhall  appear  th:it  sueh  luss  or 
estrnctiou  was  the  work  of  an  incendiary,  and  occunvd  without  the  fault  or 
negligence  of  such  innkeeper. 

^  ii.  No  animal  belonging  to  n  guest  and  destroyed  by  fire  while  on  the  pre- 
mises of  any  innkeeper,  sliall  bo  deemed  of  greater  value  than  $303,  unless  an 
agreement  shuil  be  yi roved  between  such  guest  and  innkeeper  that  a  higher 
estimate  shall  be  made  of  tho  same. 

See  Cutler  v.  Bpnuey,  30  Mich.,  259,  holding  that  the  Innkeeper  is  not  liable 
for  losses  by  fire  not  caused  by  his  negligence.  In  lugallsbee  v.  Wood,  sopr* 
the  plaintiff's  horso  and  wagon  left  at  an  inn,  were  burned  up  during  the 
night;  and  no  recovery  was  allowed,  on  tho  ground  that  neither  the  plain- 
tiff nor  his  agent  was  a  guest  in  the  house,  disapproving  Mason  v.  ThompsoDi 
9  Pick.,  280. 

.  «  Harmony  v.  Bingham,  12  N.  Y.,  99, 107 ;  how  far  the  act  of  Ck)d  will  ex- 
cuse tbe  performance  of  a  contract,  depends  upon  circumstiinces.  In  some 
cases,  it  simply  varies  the  mode  of  tho  performance,  without  otherwise  affect- 
ing the  obligation  of  tho  contractor:.  Williams  v.  Vanderbiit,  28  N.  Y.,  217. 
Thorefnsal  or  willful  action  of  a  third  party,  does  not  cxcuso  iterformance : 
Blacksmith  v.  Fellows,  7  N.  Y.,  401,  415  ;  S.  C,  19  How.  U.  S.,  3CG;  4iN.  T. 
126. 

,  •  Morgan  v.  Ravey ,  6  H.  and  N.,  265 ;  Fillpowski  r.  Merri weather,  2  F.  an<t 
F.,  285 ;  Classen  v.  Leopold,  2  Sweeney,  705. 

w  ♦  Wilson  V.  Halpin,  1  Daly,  493;  Buddenburg  v.  Bonner,  1  Hilton,  84; 
Oppenhcim  v.  White  Lion  Hotel,  L.  R.,  6  C.  P.,  515.  • 
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where  a  considerable  sum  of  money  Is  left  in  a  tmnk  in  his  room,  and 
the  room  is  left  unlockod,  in  disregard  of  the  innkeeper^s  request.  As  a 
rule,  the  guest  cannot  recover  where  the  loss  happens  through  his  fail- 
ure to  exercise  ordinary  or  reasonable  care  on  his  part ;  or  Avhere,  to  ex- 
press the  same  thing  in  other  words,  his  want  of  ordinary  care  contrib- 
utes to  the  loss.*  There  is  nothing  arbitrary  in  the  rule.  The  guest 
is  not  allowed  to  recover  damages  resulting  in  part  from  his  own  negli- 
gence ;  or  for  a  loss  that  would  not  have  occurred,  had  he  used  the  ordi- 
nary care  which  a  prudent  man  may  be  reasonably  expected  to  take, 
under  the  circumstances.^ 

§  460.  A  reckless  or  foolish  exposure  of  his  money  by  the  guest,  in- 
creases the  danger  of  loss  by  theft ;  ^  and  may  become,  in  connection 
with  other  negligent  omissions,  contributory  negligence,  when  the 
money  is  soon  after  lost  by  theft.*  So  a  guest  may  bo  guilty  of  contrib- 
utory negligence,  where  he  allows  another  person  to  exercise  acts  of 
ownership  over  his  baggage,  and  leaves  the  landlord  ignorant  of  his 
title ;  thus  helping  the  fraudulent  party  to  appropriate  and  carry  oflF  his 
property.'  •  ' 

It  is  not  easy  to  give  a  definition  of  contributory  negligence,  broad 
enough  to  cover  all  cases  likely  to  arise,  and  yet  sufficiently  specific  to 
bo  of  service.  The  guest  cannot  recover  of  the  innkeeper,  where  ho 
misleads  him  as  to  the  value  and  contents  of  a  package,  and  fao  throws 
him  off  his  guard.**  There  need  not  bo  an  intention  to  mislead."^  His 
imprudent  conduct  conducing  to  tho  loss,  or  exposing  his  goods  to  peril, 
•will  defeat  his  recovery .° 

A  guest  can  have  no  cause  of  action,  where  he  does  not  confide  his 


*  Fowler  v.  Dorlon,  24  Barb.,  334 ;  Armistead  v.  Wliite, 6  Law  and  Eq.  Rep., 
349;  Chamberlain  v.  Mastcrsou,  20  Ala.,  371 ;  Hadlcy  v.  Upshaw,  27  Texas, 
'647 ;  Profilet  v.  Hall,  11  La.  Ann.,  324. 

'  Casbill  V.  Wright,  C  Ellia  and  Black.,  891 ;  aa  to  ground  of  the  role,  see 
Brown  v.  Maxwell,  6  Hill,  G92. 

•  Armistead  v.  White,  sapra. 

*  Barrows  v.  Treiber.  21  Mil.,  320- 

'Kclseyv.  Berry,  42111.,  469.  ' 

•  Withont  being  directly  adjndged,  the  proposition  of  the  text  is  strongly 
snstained  by  analogy.  Bendetsbn  v.  French,  46  N.  Y.,  266.  A  carrier  receiving 
•a  tmnk  for  transportation,  has  a  right  to  nssnmo  and  act  npon  the  assHmjStion 
that  it  contains  only  ordinary  baggage:  Richards  v.  Westcott,  2  Bos w.,  589; 
•7  Bnsw.,  6. 

•  ^  Following  ont  the  analogy,  see  Pnnlee  v.  Drew,  25  Wend.,  462 ;  The  Greai 
•Kortherti  R.  Co.  ▼.  Shepherd,  14  Eng.  Law  and  Eq.,  367. 

'^  .'  Fowler  v.  X^orion,  24  Barb.,  384 ;  Fuller  v.  Coats,  18  Ohio  St.,  343 ;  Honser 
T.  Tnlly,  62  Pa.  St.,  92.  . 
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goods  to  the  keeping  of  the  innkeeper,-  ^  and  on  the  other  haBdy  his  fail- 
ure to  make  a  formal  delivery  of  tfaem,  will  not  exonerate  the  innkeeper 
from  responsibility  for  goods  brought  into  his  house  or  upon  his  premlseB 
in  the  usual,  or  in  a  reasonable  manner.^  His  duty  to  receive  guest^ 
with  their  luggage  and  goods,  and  provide  for  them,  is  ajQGurmative ;  and 
hence  an  expression  of  preference  by  a  guest  for  a  given  room  as  a 
place  of  deposit  for  his  goods  or  baggage,  or  his  knowledge  of  the  situ- 
Ation  or  bad  construction  of  the  stables  or  stalls  where  his  horses  are 
placed,  does  not  imply  an  agreement  for  their  use,  or  render  him  charge 
able  for  contributory  negligence,  in  their  use.^  The  innkeeper  is  answer- 
able for  the  fitness  and  sufiiciency  of  his  accommodations,  for  the  ens- 
tody  and  for  the  handling  of  the  property,  until  it  is  redelivered  to  the 
:guest  on  his  departure.^ 

§  467.  Statutory  modifications  of  the  common  law,  affecting  the  lia- 
bility of  innkeepers,  are  to  be  found  in  l^gland  and  in  several  of  oar 
States,  designed  for  the  protection  of  the  innkeeper  as  well  as  the  public 
It  is  noticeable  that  these  statutes  do  not  introduce  any  now  prindplesy 
unknown  to  the  common  law ;  and  that  they  give  the  means  of  security 
to  the  guest  as  well  as  the  innkeeper. 

Under  the  English  statute  an  innkeeper  is  not  liable  to  make  good 
any  loss  or  injury  to  the  goods  or  property  of  a  guest,  not  being  a  horse 
or  other  live  animal  or  any  gear  appertaining  thereto  or  any  carriage,  to 
m  greater  amount  than  30L,  except;  1,  where  such  goods  cr  property  BhaU 
have  been  stolen,  lost  or  iiyured  through  the  willful  act,  default,  or  neg- 
lect of  the  innkeeper  or  any  servant  in  his  employ ;  2,  where  such  goods 
or  property  shall  have  been  deposited  expressly  for  safe  custody  with 
the  innkeeper ;  with  a  proviso,  that  in  case  of  such  deposit  it  shall  be 
lawful  for  the  innkeeper,  if  he  think  fit,  to  require  as  a  condition  of  his 
liability,  that  the  goods  or  property  shall  be  deposited  in  a  box  or  other 
receptacle,  fastened  and  sealed  by  the  person  depositing  the  same.  Any 
•default  of  the  innkeeper  preventing,  or  his  refusal  to  aooept  a  feposit  of 
the  goods  or  property  of  his  guest,  deprives  the  innkeeper  of  any  benefit 
secured  to  him  by  the  statute ;  so  does  his  omission  to  post  or  exhibit 
a  printed  copy  of  the  first  section  of  the  act  in  a  conspicuous  part  of  the 

^  Siraider  V.  Qein,!  Yeates,  34  ;  HfMuer  r.  TaDy,  sapim. 

*  Treiber  v.  Bnixows,  27  Md.,  13Q ;  Epps  v.  Hinds,  97  Miak,  057  ;  37  Gta, 
Mi. 

*  Packard  v.  Kortheroft,  2  Meto.  (Ky.)t  439 ;  Dickerson  v.  Bodgets,  4  Honph. 
CEsini0rl79 ;  Metcalf  V.  Het«,  14  IlL,  129;  Sibley  v.  Aldrieb,33>K.H.,5&3;fiey. 
monr  v.  Cook,  53 Barb., 451 ;  Jordan  v.  Boone, 5 Rkeli.  8.  a, 528;  14  BarU,ia»; 
e  Blaeki:,  323;  I>atrion  ▼.  Ckanm^,  5  Q.  B.,  164 ;  13  L«a.Q.B.y^33;  D«yT. 
Bather,  2  H.  and  C,  14. 
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liall  or  cntitiitce  to  his  houses    The  word  ifm  mcludes  any  hotel,  inn, 
tavern^  or  publio  house  J 

The  New  York  statute  on  the  subjeet  is  cast  in  a  different  mold ;  It 
is  different  in  fbrm,  and  does  not  apparantly  so  much  limit  the  innkeeper's 
liability.  In  terms,  it  applies  only  to  tho  proprietors  of  hotels ;  while  in 
its  true  intent,  it  applies  equally  to  the  keepers  of  all  inns,  taverns  and 
public  houses.  It  relieves  the  proprietor  of  a  hotel  from  liability  for 
any  loss  of  money,  jewels  or  ornaments,  on  certain  terms ;  viz.  when  lie 
provides  a  safe  in  the  office  or  in  some  convenient  place  for  tho  safb 
keeping  of  such  articles,  and  notifies  his  guest  thereof,  by  posting  a  no- 
tice to  that  effect  in  the  room  or  rooms  occupied  by  such  guest,  in  a  con- 
spicuous manner,  and  the  guest  neglects  to  deposit  his  money,  jewels  or 
ornaments  in  tho  safe  so  provided.  Tho  notice  is-  in  effect  a  request  or 
invitation  that  these  articles,  specially  named,  be  deposited  in  the  safe. 
By  a  separate  provision,  the  innkeeper  is  relieved  from  liability  for  prop- 
erty destroyed  in  a  bam  or  outhouse  by  fire,  where  tho  loss  is  the  work 
of  an  incendiary  and  accrues  without  fault  or  negligence  on  the  part  of 
the  innkeeper.* 

§  4G8.  The  exemption  under  the  statute  of  this  State  is  limited  to 
the  particular  species  of  property  named,  and  being  in  derogation  of  the 
common  law,  it  cannot  be  extended  in  its  operation  and  effect  by  doubt- 
ful implication,  so  as  to  include  property  not  fairly  within  tho  terms  of 
the  act  'j  such  as  a  watch  and  chain  worn  by  a  guest  in  the  usual  man- 
ner.* Tho  statute  is  to  be  enforced  according  to  its  terms ;  it  covers 
money,  without  any  qualification ;  *  large  as  well  as  small  amounts ;'  and 
jewelry,  without  qualification,  in  separate  pieces,  or  done  up  in  pack- 
ages;^ and  ornaments,  not  including  ornamental  things  of  use,  like  a 
gold  pen  and  pencil  case.^  The  manifest  intent  of  the  statut-e  is  to  en- 
able the  innkeeper  to  protect  himself  against  losses  of  small  and  valua- 
ble parcels,  that  are  capable  of  being  deposited  in  a  safe  and  are  not 
cctually  worn  as  a  part  of  one's  appareL 

On  arriving  at  a  hotel  the  guest  must  for  his  own  protection,  deposit? 


^  26  and  27  Yiot,  o.  41.  See  eopy  of  tho  statuto,  3  Flfther'ft  Digest^  4689 ;  2 
Broom  and  Hadley's  Com.,  192 ;  Spice  v.  Baoon,  Id  Albany  Ltaw  Journal,  385. 

*  2 IL  S.,  945,  Gth  ed. 

>  Ramaley  v.  Leland,  43  N.  Y.,  539 ;  modifying  S.  C,  6  Robt.,  358. 

*  Hyatt  V.  Taylor,  42  N.  Y.,  258 ;  S.  C.  below,  51  Barb.,  632.  The  case  arose 
«nder  the  atatate  of  New  Jersey,  which  is  a  transcript  from  the  New  York 
statnte. 

'  Wilkins  v.  Earlc,  44  N.  Y.,  172,  below  S.  C,  3  Kobt.,  352; 

*  Beadataon.  Y.  French,  46N»  Y.,  266;  S.  C.  below»  44rBarb.,  31« 
»  Gile  V.  Llbby,  36  Barb.,  70j  43  N.  Y.,  539. 
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the  Specified  articl<^s ;  he  must  comply  with  the  terms  of  the  statutel' 
And  in  offering  a  package  for  deposit,  he  should  state  its  contents.  On 
his  departure,  the  articles  are  to  be  surrendered  to  the  guest,  so  that  he 
may  repack  them  ;  and  the  liability  of  the  innkeeper  attaches  until  the 
property  is  duly  delivered,  when  the  guest  leaves  the  house.* 

The  innkeeper's  refusal  to  accept  a  deposit,  duly  tendered,  will  deprive 
him  of  the  protection  of  the  statute ;  and  personal  notice  to  the  guest, 
without  posting  it  as  required  by  the  statute,  will  give  the  proprietor  of 
the  house  the  protection  of  the  law.^ 

§  4G9.  It  was  formerly  considered  a  debatable  question,  whether 
common  carriers  and  innkeepers  may  contract  for  a  more  restricted  lia- 
bility than  the  law  inposes  upon  them  in  the  absence  of  a  special  agree^ 
ment ;  but  the  question  has  been  long  settled  in  their  favor.  It  is  agreed 
that  they  may  make  reasonable  rules  regulating  the  manner  in  which 
they  will  accept  and  keep  or  carry  goods ;  such  as  requiring  that  the 
contents  of  packages  delivered  to  a  carrier  shall  bo  made  known,  and 
that  goods  delivered  to  an  innkeeper  shall  be  deposited  in  a  particular 
room.^  This  is  no  more  than  saying  that  the  guest  may  take  upon 
himself  the  care  and  custody  of  his  goods,  so  as  to  relieve  the  innkeeper 
of  his  responsibility;  and  that  the  person  who  delivers  property  to  a 
carrier,  is  bound  to  deal  fairly  and  state  frankly  the  contents  of  packages 
to  be  carried.' 

§  470.  The  responsibility  of  the  innkeeper  begins  from  the  moment  he 
receives  a  guest  with  his  goods,  and  it  ends  when  the  relation  between 
him  and  the  guest  is  dissolved.  The  privileges  and  responsibilitiea  of 
the  innkeeper  are  reciprocal  and  dependent  upon  each  other,  as  a  duty 
upon  a  right.^  For  his  liability  he  has  a  lien  on  the  goods  intrusted  to 
him.  And  where  the  law  does  not  give  him  a  lien  on  goods  or  property 
coming  into  his  custody,  it  does  not  hold  him  liable  as  an  innkeeper.^ 

§  471.  Innkeeper's  duty  to  receive  Guests.  The  keeper  of  a  common 
inn  is  not  at  liberty  to  refuse  to  receive  a  guest,  for  whom  he  has  room| 
either  in  the  day  time  or  at  night ;  neither  can  he  discharge  himself 

^  Rosen plaenter  v.  Roeasle,  54  N.  Y.,  262. 
:    «  Bendfttson  v.  French,  44  Barb.,  31 ;  S.  C,  46  N.  Y.,  366. 

»  Pnrvis  v.  Coleman,  21  N.  Y.,  111.  I 

^  Orange  Co.  Bank  v.  Brown,  9  Wend.,  65, 114 ;  Richmond  v.  Smith,  8  Bam. 
and  Cress.,  9 ;  4  Burr.,  2301. 

'  Stanton  r.  Leland,  4  E.  D.  Smith,  88.  The  rules  mnst  be.  leaaonable: 
J[obnson  v.  Richanlson,  17  111.,  302;  14  La.  Ann.,  324,  524;  7  Hill,  47;  Nevii» 
y.  The  Bay  State  S.  Co.,  4  Bosw.,  225,  238.  j 

«  Bronson,  J.,  i^  Griunell  v.  Cook,  3  Hill,  485,  490,  491. 

^  Fox  V.  McGregor,  11  Barb.,  41;  Peet  y,  McGraw,S5  Wend.,  653;  61 
N.Y.,34. 
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from'  his  legal  responsibility  by  a  refusal  to  take  care  of  his  goods  on 
the  ground  that  there  are  suspected  persons  in  the  house  for  whoso  con- 
duct he  is  not  willing  to  bo  answerable.^  If,  having  room  for  him,  ho 
refuses  to  receive  a  guest,  without  a  reasonable  ground  for  his  refusal, 
or  on  a  false  pretence  that  his  house  is  full,  he  will  bo  liable  to  an  actioi^, 
both  civilly  and  criminally.^  An  indictment  lies  against  an  innkeeper, 
who,  having  room  in  his  house  at  the  time,  refuses  to  receive  a  traveler j 
and  it  is  not  necessary  for  the  traveller  to  tender  the  price  of  his  enter; 
tainment  if  his  rejection  is  not  placed  on  that  ground.  And  it  is  no 
defence  for  tho  innkeeper  that  the  guest  was  travelling  on  a  Sunday,  or 
at  an  hour  of  the  night  after  the  landlord  had  gone  to  bed  ]  nor  is  it  any 
defence  that  the  guest  refused  to  tell  his  name  and  abode,  since  tho  inn- 
keeper has  no  right  to  insist  upon  knowing  these  particulars ;  but  if  the 
guest  come  in  drunk,  or  behaves  in  an  indecent  or  improper  manner,  thQ 
innkeeper  in  not  bound  to  receive  him.' 

The  innkeeper  does  not  undertake  absolutely  to  receive  as  guests  all 
persons  who  come  to  his  house,  but  only  those  who  are  capable  of  pay-^ 
ing  a  compensation  suitable  to  the  accommodations  provided.^    Ho  has 
a  right  to  demand  prepayment ;'  but  if  he  hangs  out  a  sign  and  opens 
hib  house  for  travellers,  it  is  an  implied  engagement  to  entertain,  on  the 
same  terms,  all  persons  who  travel  that  way ;  and  upon  this  universal, 
assumpsit  an  action  on  the  case  will  lie  against  him  for  damages,  if  he 
without  good  reason  refuses  to  admit  a  traveler.®    The  putting  up  of  a] 
sign  is  only  a  matter  of  evidence,  and  by  no  means  necessary  to  prove . 
that  a  house  or  hotel  is  really  a  common  inn.'' 

§  472.  In  a  private  action  against  an  innkeeper  for  refusing  a  traveller  . 
lodgings  for  the  night,  it  is  proper  to  allege  a  t'Cnder  of  compensation,  so .. 
as  to  take  from  the  landlord  every  excuse  for  not  receiving  him^    It 
should  also  be  made  to  appear,  that  the  plaintiff's  application  was  not 
broader  than  his  legal  right ;  e,  <;.,  that  ho  applied  for  reasonable  ao- 
commodatlons  J  since  he  has  no  right  to  select  and  demand  a  particular  , 
apartment.^ 

^  Jones  on  Dailm.,  94. 

«  Dyer,  158  b  1 ;  Rex  v.  Ivens,  7  Carr.  and  Payae  R.,  213. 

•  7  Carr.  and  Payne  R.,  213;  Commonwealth  v.  Kay  lor,  34  Penn.  St.,  86;  S. 
C^  2  Pars.  Pa.  Sel.  Cas.,  431. 

.  *  Thompson  v.  Lacy,  3  Bam.  and  Aid.  B.,  285. 

•  9  Rep.,  87. 
.•SBlack.  Com.,  166. 

f  5  Sand.  R.,  242;  3  Hill,  R.,  150;  Howt  v.  Franklin,  20  Texas,  798. 

•  Fell.v.  Knight,  8  Mees,  and  Welsh.  R.,  269.  Tho  right  to  lodge  and  be  fed* 
does  not  give  a  party  tbo  right  to  insist  upon  carrying  on  a  hiisinesd  iu  a  priyato 
or  public  house.    Ambler  v.  Skinner,  7  Robt.,  561 ;  61  K.  Y.,  34. 
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To  Pnsta'n  nn  mdictmont  for  not  receiving  a  guest,  there  mnst  also  be 
a  tender  of  compensation;  unless  the  refusal  is  placed  upon  some  othci 
ground.^  In  one  of  the  old  books  the  rule  is  laid  down  in  thcso  words : 
**  If  one  who  keeps  a  common  inn  refuse  cither  to  receive  a  traveller 
a;s  a  guest  into  his  house  or  to  find  him  victuals  or  lodging,  upon  his 
tendering  him  a  reasonable  price  for  the  same,  he  is  not  only  liable  to 
render  damages  to  the  party  aggrieved  in  an  action  on  the  case,  but 
may  also  bo  indicted  and  fined  at  the  suit  of  the  king ;  and  it  is  no  way 
material  whether  ho  have  a  sign  before  his  door  or  not,  if  he  make  it 
his  business  to  entertain  passengers.'' '  The  innkeeper  is  also  liable  to 
an  indictment  at  common  law  as  being  guilty  of  a  public  nuisance,  where 
he  usually  harbors  thieves  or  persons  of  a  scandalous  reputation,  or  suf- 
fers frequent  disorders  in  hishou^e,  or  takes  exorbitant  priees.^ 

The  innkeeper,  as  a  general  rule,  had  no  right  to  exclude  persons  from 
entering  tho  inn,  and  going  into  the  common  public  rooms,  on  a  lawful 
business.  His  house  is  a  public  resort.^  And  yet  it  is  his  right,  as  it  is 
his  duty,  to  preserve  quiet  and  order  in  the  house ;  in  the  approaches  to 
it,  in  its  passages  and  apartments.'  Ho  has  the  right  also  to  defend  his 
business  against  tho  agents  of  a  rival  inn,  that  seek  to  decoy  away  his 
customers. 

When  a  person  applies  for  entertainment  at  an  inn,  and  tho  innkeeper 
refuses  to  receive  him  because  his  house  is  already  full,  and  the  traveller 
nevertheless  insists  upon  entering,  saying  that  he  will  shifl  among  tho 
rest  of  the  guests,  and  accordingly  places  his  baggage  in  the  chamber 
without  the  keeper's  consent,  where  he  is  robbed,  he  does  not  in  fact  be- 
come a  guest ;  ^  and  he  does  not  become  entitled  to  protection  aa  a  guest, 
where  the  host  requires  as  a  condition  of  bis  liability  that  the  goods  be 
placed  in  a  particular  room,  under  lock  and  key,  and  he  refuses  and  re- 
tains them  in  his  own  custody.''^  He  cannot  coerce  the  innkeeper  beyond 
the  limits  of  reason  and  fair  dealing. 

§  473.  Innkeeper's  Lien.  The  law  gives  to  the  innkeeper  a  lien  on 
the  goods  entrusted  to  him  by  his  guest,  for  his  reasonable  charges. 
Holding  him  bound  to  receive  and  entertain  travellers;  and  liable  for 


*  Rex  V.  Ivens,  7  Carr.  and  Payne,  213, 

*  2  Hawkms'  Picas  of  tho  Crown,  2C7. 

>  Idem ;  Baldwin  v.  State,  G  Ohio,  15  ,*  State  t.  Matthews,  9  Dev.  snd  B.  (K. 
C.)  L.,  424 ;  South  v.  Grant,  7  N.  J.  L.  (2  Hals.),  26. 

^  Markham  v.  Brown,  8  N.  H.,  523 ;  LinkooB  v.  Commonwealth,  9  Iieigh  R| 

60a 

'  Wendell  r.  Baxter,  12  Gray,  496;  Joncks  v.  Coleman,  2  Sumner,  22L. 

*  Dyer,  168. 

'*  Bacon's  Abr.,  Inns  and  Innkeepers,  c  4. 
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their  goods  nndor  a  strict  rule  of  responsibility,  the  law  gives  him  the 
means  of  securing  a  fair  compensation  for  the  entert^iinment  which  ho 
supplies.^  Ho  has  a  lien  where  ho  is  liable  as  an  innlceeper ;  and  he  is 
80  liable  only  for  goods  entrusted  to  him  by  a  guest.  Accordingly  he 
has  no  lien  for  the  keeping  of  horses  received  by  him  from  one  of  his 
neighbors,  or  from  a  person  who  docs  not  become  his  guest.^  The  rela- 
tion of  innkeeper  and  guest,  is  the  foundation  of  the  lien.^  The  relation 
mnst  exist;  but  it  is  not  necessary  that  the  owner  of  the  goods  should 
continue  actually  infra  hospitium,^  The  lien  once  created,  will  subsist 
as  long  as  the  relation  continues,  actually  or  constructively.^  It  rests 
upon  the  goods  of  the  guest ;  it  does  not  justify  a  detention  of  the  guest 
himself  for  any  reckoning  due,  or  the  taking  of  any  clothes  or  wearing 
apparel  from  off  his  person,  as  security  for  the  same.® 

§  474.  The  relation  of  innkeeper  and  guest  being  established,  the  lien 
covers  the  goods,  baggage,  and  property  of  the  guest,  and  all  such 
things  as  the  guest  brings  with  him ;  it  extends  to  whatever  the  guest 
brings  and  the  innkeeper  receives;  it  is  not  limited  to  property  of  the 
gnest,'^  or  to  things  of  material  or  intrinsic  value.®  It  covers  such  goods 
as  a  traveller  ordinarily  or  naturally  carries  with  him,  and  even  peculiar 
lyings,  where  the  innkeeper  receives  them  without  notice  that  they  are 
the  property  of  a  third  person ;  it  does  not  cover  a  chattel  subsequently 
hired  by  the  guest  and  brought  into  the  inn ;  ^  and  it  is  not  defeated  by 
showing  that  the  guest  wrongfully  took  the  property  from  a  third  per- 
don.^^  The  reason  given  is  this :  the  innkeeper  is  bound  to  receive  the 
guest,  and  cannot  stop  to  investigate  his  title  to  the  property  he  brings 
with  him ;  ^^  and,  it  may  be  added,  he  is  also  liable  for  the  safe  keeping 
of  the  goods,  though  they  be  the  property  of  a  third  person.** 

»  Grinncll  v.  Cook,  3  Hill  K.,  488;  Peet  v.  McGraw,  35  Wend.,  653;  Fox  v. 
IfcGregor,  11  Barb.,  41. 

*  Gritmell  v.  Cook,  supra;  Ingallsbee  r.  Wood,  36  Barb.,  452;  S.  C,  36  K.  Y., 
577. 

»  Binna  v.  Pigot,  9  C.  and  P.,  203;  Smith  v.  DearioYO,  6  Com.  B.,  132. 
>        *  McDonald  y.  Edgertou,  5  Barb.,  560. 

«  Alien  V.  Smith,  12  Com.  Bench N.  S.,  638 ;  9  Jur. N.  S.,230, 1284 ;  11  W.  R.,440. 

^  JSkmbolf  V.  Alford,  3  M.  and  W.,  248;  oa  to  irho  are  to  be  considered  gaesta; 
■ee  anto  $  $  455-458. 

^  Threlfall  y.  Borwick,  2  English  (Moak)  R.,  689;  Jones  y.  Morrill,  42  Barb.^ 
693 ;  31  How.  Pr.,  639;  Manning  y.  Hallenbako,  27  Wis.,  202 ;  Snead  y.  Watkins» 
1  Com.  B.  N.  6.,  267 ;  37  £ng.  Law  and  £q.,  384. 

'  Sncad  y.  Watkius,  snpra,  relating  to  a  Letter  Book  belonging  to  theplaintifT. 

*  Baeon's  Abr.,  Inns  and  Innkeepers,  tit.  D ;  Broadwood  y.  Granara^  IQ  Exoh., 
417 ;  1  Jur.  N.  S.,  19 ;  11  Barb.,  41,  43;  see  Threlfall  y.  Borwick,  supra. 

"  Johnson  y.  Hill,  3  Stark.,  172 ;  42  Barb.,  623. 

1  >  Needles  y.  Howard,  1  £.  D.  Smith,  54 ;  1  Laos.,  397 ;  3  Hill,  4d5»  490. 


^6  UiW  OF  BAIU££NTS. 

Thd  contract  is  ono  and  indivisible.  The  componsatiun  paid  by  the 
guest  for  his  accommodations,  covers  the  custody  of  his  goods.'  And 
hcnco  tha  innkoeper  has  a  lion  on  the  goods  of  his  guest,  for  board,  lodg- 
ing, and  wine  supplied  on  his  order.*  The  guest  not  being  an  infant^  the 
lien  covers  the  fair  value  of  the  articles  supplied  to  him,  and  is  not 
limited  to  a  charge  for  a  reasonable  room  with  board  and  lodgings,  or  a 
reasonable  quantity  of  wine.*  The  guest  being  an  infant,  the  lien  covers 
the  innkeeper's  reasonable  charges,  and  nothing  more.^ 

§  475.  The  rule  giving  the  innkeeper  a  lien  on  the  goods  brought  to 
his  inn,  and  not  owned  by  the  guest,  was  adopted  with  some  hesitation ; 
and  some  of  the  decisions  would  seem  to  countenance  the  theory  that  the 
innkeeper's  lien  on  living  chattels  thus  brought  to  his  house,  is  to  bo  re- 
garded as  specific — ^namely,  as  a  lien  for  their  keep.^  But  the  current 
of  authority  allows  him  to  detain  any  parcel  of  the  goods  belonging  to 
the  guest,  or  brought  with  him,  as  security  for  his  entire  bill.^ 

The  innkeeper  waives  or  loses  his  lien,  by  suffering  his  guest  to  take 
away  his  goods,  when  he  finally  leaves  the  house,  and  the  lien  will  not 
revive  on  his  return  with  the  goods  to  the  inn.^  A  tender  of  the  amoont 
due,  extinguishes  the  lien.^ 

§  470.  The  innkeeper's  lien  upon  the  goods  of  his  guest  does  not  under 
the  common  law,  clothe  him  with  the  right  to  sell  them  for  the  satisfac- 
tion of  his  charges ;  his  remedy  to  enforce  the  lien  is  by  an  action  in  the 
nature  of  a  bill  in  equity.*  Within  the  city  of  London  he  has  such  a 
right  to  sell  by  special  custom,  and  beyond  the  city  ho  has  no  such  right 
by  the  general  custom,  which  is  the  common  law  of  the  realm.  Under 
the  statute  law  of  this  State,  innkeepers  and  carriers  may  have  un- 
claimed baggage  sold  on  due  notice,  and  the  proceeds  applied  first,  to 
the  payment  of  their  charges  and  expenses,  and  the  balance  paid  over 
to  the  overseers  of  the  poor,  subject  to  be  reclaimed  by  the  owner  within^ 

seven  years.*    And  while  there  does  not  appear  to  be  any  reason  to  pre-, 

'.         •  '1 

^  Lano  V.  Sir  Bobert  Cotton,  12  Mod.  B.,  480. 

«  Proctor  V.  Nicholson,  7  C.  and  P.,  67 ;  36  Barb.,  452;  33  N.  Y.,  577. 

»  Watson  V.  Cross,  2  Diivall  (Ky.),  147. 
.    *  Johnson  v.  Hill,  3  Stark.,  172;  Tamil  v.  Crawley,  13  Q.  B,  (13  Adol.  and 
EUis,  N.  S.)>  197 ;  seo  Gump  v.  Sho waiter,  43  Peun.  St.,  507. 

'Young  y.  Kimball,  23  Penu.  St.,  193;  Jones  v.  Morrill,  42  Barb.,  €83. 
Where  several  travel  and  put  up  together  at  an  inn,  the  goods  of  one 
cannot  be  detained  for  the  board  of  all.  Clayton  v.  Batterfleld,  10  Bioh.  (S.  C.>, 
300 ;  Hursh  v.  Bycrs,  29  Mo.,  469. 

^  Jones  V.  Thnrloe,  8  Mod.  B.,  172 ;  Bevan  v.  Waters,  3  Carr.  and  Pa3mo,520. 
^   ^  Gordon  v.  Cox,  7  C.  and  P.,  172. 

•  Fox  V.  McGregor,  11  Barb.,  41 ;  1  Str.,  558 ;  Pothonier  v.  Dawson,  1  Holft 
K.  P.,  383;  2  Kent's  Comm.,  642;  see  Trust  v.  Pirsson,  1  Hilton,  232. 

»  2  B.  S.  of  N.  Y.,  934,  935,  6th  ed.    Ante  H  317,  279, 287. 
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y^nt  tile  adoption  of  a  rule  permlttmg  *th'o  innkeeper  to  sell  the  good^ 
;in  his  hands  on  which  he  has  a  lien^  without  suit,  in  like  manner  as  n 
pledgee  may  sell,  on  reasonahle  notice ;  wo  do  not  find  any  sanction  for 
that  practice.  On  the  contrary,  our  law  requires  a  foreclosure  by  action } 
and  it  now  permits  a  foreclosure  in  any  court  having  jurisdiction  of  the 
amount.^ 

§  477.  By  the  statute  law  of  this  State,  boarding-house  keepers  have 
the  same  lien  as  innkeepers  have,  upon  the  baggage  and  effects  of  a 
boarder  for  the  board  due.^  They  stand  in  much  the  same  relation,  and 
the  intent  of  the  statute  is  to  protect  them  as  a  class;  ^  by  giving  to  them 
the  same  right  to  detain  the  goods  of  a  boarder,  as  the  law  gives  to  the 
innkeeper  to  detain  the  goods  of  a  guest.'  The  statute  gives  the  lien 
for  the  amount  duo  for  board.^  And  it  is  well  understood  that  a  remedy 
thus  given  is  to  be  carried  into  effect  according  to  the  intention  of  the 
Legislature.® 

The  statute  has  not  changed  the  rule  of  liability.  The  keeper  of  a 
boarding-house  is  not  held  liable  for  the  goods  of  a  boarder  under  the 
same  strict  role  as  the  innkeeper  is  held  for  the  goods  of  his  guest.  Ho  is 
not  an  insurer ;  he  fulfills  his  duty  when  ho  takes  such  caro  of  the  goods 
of  a  guest  as  a  prudent  householder  would  take ;  in  guarding  and  pro- 
tecting the  houso  against  thieves,  and  in  the  employment  of  trustworthy 


^  Chapter  738,  Laws  of  N.  T.  of  1869.  Tbo  jadgment  fixes  the  amoant  of 
the  lien  and  orders  a  Bale  by  a  specified  officer. 

*  Chapter  446,  Laws  of  1860;  3  E.  S.,  817,  6th  ed. 
^       *  Cady  V.  McDovrell,  1  Lausing,  484. 

^  Stewart  t.  McCieadj,  24  How.  Pr.,  62;  Jones  t.  Morrill,  42  Barb.,  623;  S. 
C,  31  How.  Pr.,  639 ;  tho  statute  is  modified  in  this  particahir. 
»  Shafer  v.  Gncst,  6  Robt.,  264. 

*  A  literal  iuterpretatiou  of  the  New  York  statute  would  defeat  the  inten- 
tion  of  tho  Legislatnre.  Jones  v.  Morrill,  supra;  Stewart  v.  McCready,  24  How. 
I^.,  62.    Bee  Cross  v.  WilkinS;  43  N.  H.,  332 ;  Bayley  v.  Merrill,  10  Allen  (Mass.), 

*3C0;  and  Gamp  r.  Shpwalter,  43  Penn.  St.,  507,  interpreting  like  statutes  of 
« those  States.    Of  conrso  the  keeper  of  a  boarding-honso  has  no  lien  at  commoU 

law  on  the  goods  of  a  boarder.    South  worth  v.  Myers,  3  Bush  (Ky.),  661 ;  and 

the  liyery  keeper  has  none.  Parsons  v.  Gingell,  4  Com.  Bench,  545.  Chapter 
'319,  of  the  K.  T.  Laws  of  1876,  qualifies  the  lien  given  to  tho  keeper  of  a  boarding- 
lioune  fn  one  respect ;  it  provides  that  he  shall  not  havo  a  lieu  upon  or  right  to 

detainany  property  the  title  to  which  shall  not  be  iu  the  boarder.    The  ma* 

ierial  section  of  the  act  now  reads  as  follows  : 

.$  1.  The.keeper  of  a  boarding-honse  shall  have  the  same  lien  npon  and  right 
to'detain  the  baggage  and  effects  of  any  boaixler  to  the  same  extent  niidiu 
the  same  manner  as  innkeepers  have  such  lien  and  rij^ht  of  detention ;  but 
nothing  herein  shall  be  deemed  to  give  to  any  boarding-house  keeper  any.  lieu 
Sapou  or  right  to  detaini  any  property  the  title  to  which  shall  not  bo  iu  buq}! 
boarder. 
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servants.^  The  keeper  of  a  lodg^g-hense,  wbo  lets  rooms  by  the  dajr 
or  by  the  week,  does  not  assume  any  responsibility  for  the  safo-keq^ing 
of  his  lodger's  goods ;  he  does  not  take  them  into  his  custody.' 

§  478.  The  statute  of  the  State  assumes  in  some  fbw  particulars  to 
regulate  the  business  of  the  innkeeper.  With  us  it  specifies  the  aocommo- 
dations  without  which  he  cannot  carry  on  the  business  ^  ^  and  it  provides 
that  he  shall  post  up  in  the  office  and  in  the  private  rooms  of  his  house 
the  rate  of  his  charges  by  the  day,  and  for  meals^  and  for  lodging/  it 
also  provides  for  the  granting  of  a  license  to  the  innkeeper  to  sell  strong 
or  ^irituous  liquors  and  wines,  to  be  drank  on  his  premises  i '  and  that 
he  shall  put  up  a  sign  indicating  that  he  keeps  an  inn,  tavern  or  hoteL 
The  license  system,  which  appears  to  have  been  established  at  an  eariy 
diay,  was  introduced  for  the  same  reason  on  which  it  is  continued ;  namely, 
as  a  means  of  revenue,  and  as  a  mode  of  preventing  the  increase  of 
taverns,  saloons  and  alehouses.  The  license  adds  a  new  feature  to  the 
original  business  of  the  innkeeper  j '  and  it  brings  the  business  under  the 
regulations  of  the  statute. 

In  general,  the  duties  of  innkeepers  are  prescribed  by  the  common 
law  in  all  these  States,  except  Louisiana  3  in  which  the  innkeeper  is  re- 
sponsible as  for  a  necessary  deposit,  for  the  effects  brought  by  travellers, 
whenever  they  are  delivered  into  his  care,  or  into  the  hands  of  his  ser- 
vant ]  and  he  is  also  responsible  where  the  effects  are  stolen  or  damaged 
by  his  servants  or  agents,  or  by  strangers  going  or  coming  in  the  inn ; 
but  he  is  not  responsible  for  what  is  stolen  by  force  and  arms,  or  by  the 
breaking  open  of  his  house,  or  by  any  other  extraordinary  violence.^ 

§  479.  The  action  against  an  innkeeper  is  based  on  his  employm^t 
and  his  failure  to  fulfill  the  duty  imposed  upon  him  by  law.'  It  is  sus- 
tained by  showing  a  delivery  to  him  as  an  innkeeper,  and  his  failure  to 
restore  the  property,  or  his  return  of  it  in  an  iigured  conation.*    The 

^  Dansey  y.  BiohardBon,  25  Eng.  Law  and  Eq.,  70, 

*  Holder V.  Soulby,  8  Com.  Bench  N.  S.,  354 ;  Cromwell  v,  Stephen^ 3 Daly,  1& 
A  barber  is  not  liable  for  aooat  notproperly  delivexed.;,  TrowbridgQ  v.  SlizieTer, 
6  Daly,  11. 

>  2  R.  S.  of  K.  Y.,  938, 941, 5th  od. 

^  Chap.  677,  Laws  of  1867.  The  first  seotlon  of  the  act  provides  for  the  pmi- 
ishmeat  of  persons  obtaining  food  or  accommodation  with  intent  to  defiaad 
the  proprietor. 

'  2  R.  8.,  940,  5th  ed. 

*  Overseers  of  the  Poor  v.  Warner,  3  Hill^  150. 

'  Code  of  Ia,  Arts.  2935  to  2940 ;  Wood  worth  v.  Horse,  18  La.  Ann.,  15& 
**  Classen  v.  Cleopold,  2  Sweeney,  705,  712. 

^Seymoorv.  Cook,  53  Barfo.,  451 ;  Metcalf  v.  Hess,  14  HI.,  1S9;  33K;  T., 
671. 
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presumptions  are  all  against  him,  as  they  are  against  a  common  carrier; 
and  he  must  excuse  himself  by  showing  a  loss  through  the  negligence  or 
folly  of  the  guest,  the  act  of  God,  or  the  public  enemy ;  ^  or  by  showing 
that  the  guest  refused  to  comply  with  his  reasonable  regulations  in  re- 
spect to  the  deposit  of  the  goods.'  He  cannot  relieve  himself  from 
liability  by  showmg  fliat  he  was  sick  or  absent  from  home  at  the  time  of 
the  loss,  or  that  the  goods  were  sent  with  his  servant  to  the  depot,  or 
lost  without  his4tfitoal  &alt.' 


144N.  T.,  17»;1S  G.  B.  K.  S.,636;Bwt  oo  Svldeoeo,  i  430;  Saasenr. 
Glark,  37  Ga.,  843 ;  GalTehi  Case,  8  Co.,  S2  BoU.  Abr^  4. 

'  42K.  Y.,  258;  Bosenplanter  v.  Boessle,  Si  N.  Y..  263  ;  21  N.  Y.,  111. 
*  Saiien  v.  Clark,  37  On.,  243;  Calye's  Case,  8  Co.»  32;  BolL  Abr.,  4. 
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CHAPTER  VIII. 

SPECIAL  AND  QUAST-OARRIEES. 

'  §  480.  Contiiicts  for  the  transportation  of  goods  or  property,  made  by 
parties  not  holding  themselves  out  to  the  world  as  common  carriers, 
are  to  be  enforced  according  to  their  terms.  The  contractor  being  a 
special  carrier,  is  bound  only  for  the  exercise  of  ordinary  care^  skill  and 
foresight ;  ^  as  where  he  engages  to  raft  lumber  or  to  driye  cattle  or  to 
transport  a  load  of  grain.' 

The  proprietors  of  steamboats  and  tugs  engaged  in  the  business  of  tow- 
ing boats  laden  with  merchandise,  for  hire,  are  not  common  carriers ; 
they  do  not  take  the  property  into  their  custody,  and  they  do  not  exer- 
cise much  control  over  it  j  they  supply  the  motive  power,  and  the  goods 
remain  in  the  custody  of  the  master  of  the  vessel  which  is  being  towed.' 
They  are  not  therefore  liable  as  common  carriers  ]  their  liability  is  fixed 
by  the  principles  applicable  to  a  simple  contract.  They  are  bound  for 
the  exercise  of  reasonable  care  and  skill  in  the  fulfillment  of  their  con- 
tract J  and  though  they  engage  to  tow  a  vessel  at  the  "  risk  of  the  owner," 
their  agreement  is  not  construed  so  as  to  excuse  negligence  on  their  part 
resulting  in  damages  to  the  owner  of  the  boat  or  the  goods  on  board.^ 
Both  parties  must  exercise  care  and  diligence,  the  master  of  the  towing 
boat  and  the  master  of  the  boat  which  is  being  towed ,-  each  to  the 
extent  of  his  legitimate  control  over  the  movements  of  the  boat.*  The 
contract  must  bo  fairly  fulfilled,  according  to  its  true  intent.® 

§  481.  There  is  a  species  of  contract,  much  in  use  for  the  tTansporta- 

*  Allen  v.  Sackridge,  37  N.  Y.,  341 ;  Fisb  v.  Clark,  2  Lansing,  17C. 
«  Shaw  V.  Davis,  7  Mich.,  318 ;  Pike  y.  Nasli,  1  Eeyes,  335. 

>  Wells  y.  Steam  Nav.  Co.,  2  N.  Y.,  204 ;  Milton  v.  Iladson  R.  Steamboat 
Co.,  37  N.  Y.,  210;  Arctio  Fire  Ins.  Co.  v.  Austin,  54  Barb.,  559 ;  post  H  562, 
685. 

*  Wooden  v,  Anstin,  51  Barb.,  9;  Arctio  Fire  Ins.  Co.  ▼.  Austin,  54  Barb., 
559;  Alexander  v.  Greene,  3  Hill,  9;  S.  C,  7  Hill,  533;  Wells  v.  Steam  Kar. 
Co.,  8  N.  Y.,  375. 

'  54  Barb.,  559;  Milton  ▼.  Hndson  River  a  Co.,  4  Trans.  Rep.,  £S2 ;  37K. 
Y.,  210. 

*  Vandcrslice  V.  Newton,  4  N.  Y.,  130;  Worth  v.  Edwards,  52  Barb.,  40, 
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ti(m  of  merchandise  by  water,  known  ^a  a  charter-party.  It  has  two 
forms.  The  owner  in  one  form,  retaining  the  possession  and  manning 
and  navigating  his  vessel,  lets  its  capacity  for  carrying  freight  on  a 
given  voyage  or  circuit  of  voyages,  for  a  specified  consideration ;  this  is 
considered  a  contract  of  affreightment,  and  it  usually  contains  a  clause 
by  which  the  owner  pledges  the  ship  and  the  freighter  the  cargo,  for  it^ 
fulfillment.^  And  in  the  absence  of  this  stipulation,  the  law  implies  the 
same  obligation.'  The  charterer  lades  the  vessel  at  his  pleasure  with  a 
cargo  of  goods  belonging  to  himself  or  to  third  parties ;  and  where  he  pays 
the  hire  agreed  upon,  the  freight  earned  by  the  vessel  in  carrying  the 
goods  of  third  parties,  belongs  to  him ;  the  hire  being  due  and  unpaid,  thei 
owner  has  a  lien  on  the  goods  for  the  freight  earned  in  the  transporta- 
tion;^ and  having  delivered  the  goods,  ho  is  entitled  to  collect  the 
freight.* 

The  terms  of  the  charter-party  determine  the  rights  of  the  partiea 
imder  it;  they  prescribe  the  voyage,  or  the  length  of  the  time  for  which^ 
the  ship  is  chartered ;  her  capacity,  and  the  mode  and  time  of  lading' 
and  unlading  her.*  When  the  freighter  hires  a  ship  for  the  voyage,  and. 
has  the  exclusive  command  and  navigation  of  the  ship,  he  is  deemed  the 
owner  for  the  voyage.®  This  form  of  the  contract  is  not  much  used.  It 
i3  a  temporary  transfer  of  the  vessel,  and  the  hirers  stand  in  the  place 
of  the  owners  navigating  her.'' 

§  482.  The  ship,  whether  under  a  charter-party  or  not,  derives  her 
character  from  the  manner  in  which  she  is  employed.  Advertised  as  a. 
^neral  ship,  and  remaining  under  the  owner's  command,  the  party  ship- 
ping goods  on  her  without  any  knowledge  of  the  charter-party,  has  the 
aamo  remedy  against  the  owner  as  though  no  charter  party  existed.^* 
The  owner  is  not  liable  as  a  carrier,  by  virtue  of  his  ownership ;  it  is 
the  employment  of  a  vessel,  by  the  owner,  or  by  the  party  chartering 
lier,  which  creates  the  liability.® 

*  Tbo  form  of  the  contract  is  given  in  Clarkson  v.  Edes,  4  Cowen,  470. 
>   '  Tbo  Brig  Casco,  Davies,  184. 

*  Clarkson  v.  Edes,  snpra;  Raggles  v.  Backnor,  1  Paine  C.  C,  358;.  Chan^.^ 
dlerv.  Belden,  18  John.,  162. 

*  Mactaggcrt  v.  Henry,  3  E.  D.  Smith,  390. 

»  Roberts  v.  Opdyke,  40  N.  Y.,  259;  Aslitjarner  v.  Balchen,  7  N.  ¥.,262; 
BobbiuB  V.  Codman,  4  E.  D.  Smith,  315;  Nelson  v.  Odiornc,  45  N.  Y.,  489. 
<  Harcadier  v.  The  Chesapeake  Ins.  .Co.,  8  Cranch,  49 ;  R.  S.  of  U.  S.,  832. .. 
»  Sherman  v.  Freame,  30  Barb.,  478 ;  30  N.  Y.;  231,  241. 
'  Brecklo  v.  Enoop,  Law  R.,  2  Exch.,  125, 333. 

*  Tuckermau  v.  Brown,  17  Barb.,  191.  The  charterer  engaging  to  retnm 
iKtats  "  in  as  good  condition  as  they  now  are,  witli  the  exception  of  the  ordinary 
viie  and  wear,'' does  not  insure  them  against  the  perils  of  the  sea  or  risks  of 
navigation.    Ames  v.  Belden,  17  Barb.,  513. 
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Bet\TOCii  tho  parties  to  the  charter-party,  the  owner  navigating  the 
afaip  earns  freight  on  delivering  the  goods  at  the  place  agreed  upon ;  ^ 
«sii  pro  rata  itineriSj  where  the  goods  are  accepted  voluntarily  after  a 
part  of  the  voyage  has  been  accomplished. 

§  483.  Mails.  The  transmission  of  dispatches  with  speed  and  se- 
eurity,  from  one  part  of  the  country  to  another,  is  essential  to  tho  proper 
exercise  of  the  functions  of  government;  and  we  find  the  practice 
established  at  an  early  day.  In  England  it  appears  to  have  been  ex- 
panded first  for  the  accommodation  of  the  individuals  composing  the 
royal  court,  and  afterwards  by  degrees  80  as  to  subserve  tho  convenience 
of  the  whole  people.  It  was  not  invented ;  it  grew  up  slowly  into  aB 
important  branch  of  the  public  service,  and  is  now  with  us  organized 
and  maintained  as  one  of  the  departments  of  tho  General  Qovemment.'* 
The  Postmaster-Greneral  is  appointed  by  the  President^  with  the  advioe 
and  consent  of  the  Senate ;  and  his  duties  are  of  a  purely  public  and 
executive  character.  He  has  no  personal  interest  in  the  transmission  of 
letters,  or  in  tho  conduct  of  the  department ;  he  appoints  and  removes 
postmasters  of  certain  classes,  and  the  President  appoints  and  removes 
others,  with  the  advice  of  the  Senate ;  and  each  postmaster  gives  a 
bond  with  sureties  for  the  faithful  discharge  of  all  duties  and  trusts  im- 
posed upon  him  by  law,  or  by  the  regulations  of  the  department  The 
whole  postal  service,  including  the  money  order  system,  and  branching 
out  into  eudless  particulars,  is  conducted  and  carried  on  under  the  sanc- 
tion of  statute  law.'  The  Postmaster-Greneral  acts  therefore  as  an 
officer,  and  is  not  personally  liable  for  the  misconduct  of  those  appointed 
by  him  as  ofiicers  in  the  service,  or  employed  by  him  in  carrying  the 
mails.  He  enters  into  no  contract,  and  he  receives  no  compensation 
from  the  individuals  whose  letters  are  carried  in  the  mail.^  The  same 
rule  is  applied  in  favor  of  a  local  postmaster;  he  is  bound  to  act  with 
integrity,  and  he  must  answer  for  the  use  of  reasonable  diligcnco  in  dis- 
charging the  duties  of  his  office.;  and  thus  acting  he  is  not  held  liable 
for  the  malfeasance  or  embezzlement  of  clerks  and  d^utifis  duly  eniplpyed 
by  him.* 

^  Cook  T.  Jenuings,  7  Term,  SQL 
«R.  S.ofU.  a,  64. 

*  E.  S.  of  U.  S.,  755-787. 

*  LaDo  V.  Cotton,  1  Ld.  Bay,,  646;  Whitfield  v.  Despencer,  Cowper*  794; 
Conwell  V.  Voorhees,  13  Ohio,  523. 

*  WigginB  V.  Hathaway,  6 Barb., 632;  Bchroyer v.  Lynch, 8 Watts  1^,483; 
Dnnlop  V.  Monroe,  7  Cranch  E.,  243 ;  Bolan  v.  Williamson,  IBrevaxtLIL,  181; 
Franklin  v.  Low  and  Swartwont,  1  John.  E.,  396;  Maxwell  v.  MoIvi3r„2  Bib^ 
S.,  211. 
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§  484.  A  local  postmaster  is  a  public  o£Sccr,  and  as  such  answerable 
to  the  government  and  to  individuals  for  a  faithful  and  proper  discharge 
of  his  duties ;  to  the  government  for  the  discharge  of  his  general  duties 
imposed  by  statute ; '  and  to  individuals,  in  either  a  Federal  or  a  State 
court,  for  any  failure  in  diligence  resulting  in  damages,  or  for  any  mis- 
feasance or  nonfeasance  resulting  in  special  damages.  E.  g,,  a  post- 
master is  liable  for  negligence,  in  permitting  a  letter  containing  money 
to  bo  stolen  from  his  office  j*  and  in  an  action  of  trover,  for  unlawfully 
refusing  to  deliver  mail  matter  to  an  individual,  to  whom  it  is  ad- 
dressed ' — even  letters  deposited  for  delivery  at  the  same  office.* 

§  485.  One  officer  is  not  answerable  for  another  j  and  it  has  been 
thought  that  a  mail  contractor  is  not  liable  to  an  individual  for  money 
lost  through  the  carelessness  of  his  agents  carrying  the  mail  j  he  is  cer- 
tainly not  chargeable  on  the  theory  of  contract,  and  ho  can  hardly  be 
considered  an  officer  of  the  Government  in  the  strict  sense  of  that  term.' 
And  yet  the  contractor  has  been  held  liable  to  third  persons  for  an  injury 
sustained  through  the  negligence  of  his  agent,  on  the  ground  of  the  pub- 
lic duty  assumed  by  him,  under  the  provisions  of  the  statute  law )  ®  and 
there  does  not  seem  to  be  any  valid  ground  for  a  distinction  between  the 
liability  of  an  officer  and  that  of  a  contractor  employed  by  the  Govern- 
ment under  the  provisions  of  a  statute.'' 

§  480.  Telegraph,  Our  telegraph  companies  render  the  community  a 
service  similar  to  that  of  the  Post-Office  Department ;  they  carry  and 

*  StroDg  T.  Campbell,  11  Barb.,  135,  relates  to  the  statute  proTiding  for  the 
pnblieation  of  a  list  of  anclaimed  letters  in  tbe  paper  baving  the  largest  cir- 
mlation. 

'  Coleman  v.  Frazier,  4  Bicb.  (S. C),  146 ;  Bolan  v.  Williamson,  1  Brev.,  181 ; 
S.  C,  2  Bay,  551 ;  Bisbop  v.  Williamson,  11  Maine,  495. 

»  Teall  V.  Feltou,  3  Barb.,  512;  S.  C,  1  N.  Y.,  537;  S.  C,  12  How.  U.  a,  284. 

^  Kevins  t.  Bank  of  Lansingborgb,  10  Micb.,  547 ;  Bank  of  Colombm  v.  Law- 
rence, 1  Peters,  578. 

«  ConwoU  V.  Voorbees,  13  Obio,  523. 

<  Conwell  V.  Voorbees,  13  Obio,  523.  A  mail  contractor  is  not  liable  to  tb« 
owner  of  a  letter  containing  money,  transmitted  by  mail,  and  lost  by  tbe  care« 
lessness  of  contractor's  agents  earring  tbe  mail.  Tbe  contractor  is  regarded  as 
a  public  agent,  and  not  as  a  common  carrier.  Sawyer  v.  Corse,  17  Gratt.,  230. 
Contra:  A  mall  carrier  is  not  an  officer  of  tbe  Government,  but  is  tbe  private 
agent  of  tbe  contractor  for  carrying  tbe  mail,  and  tbe  contractor  is  liable  to 
tbird  persons  for  any  injury  or  loss,  as  ef  money  in  a  letter,  sustained  through 
the  negligence  or  default  of  such  agent  in  tbe  performance  of  bis  duties.  See 
Hall  V.  Smith,  2  Bing.  R.,  156;  9  Eng*  C.  L.  B.  357 ;  Holliday  v.  St.  Leonards, 
103  Eng.  C.  L.  B.,  192. 

'  Robinson  v.  Chamberlain,  34  N.  Y.,  389;  Hicks  v.  Dom,  42  K.  T.y47^ 
Hover  v.  Barkhoof,  44  N.  Y.,  113. 
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deliver  messages  for  all  persons,  indifferently,  for  hire }  tbey  resemble 
common  carriers,  in  the  duty  they  assume  to  transmit  messages  for  all 
persons  alike,  without  discrimination  or  preference ;  and  they  differ  from 
a  common  carrier  in  some  important  particulars ; '  notably,  in  the  liabil- 
ity \7hich  they  assume  for  the  safe  and  accurate  delivery  of  messages.' 

Being  incorporated,  these  telegraphic  companies  possess  the  powers 
and  come  under  the  liabilities  prescribed  by  statute ;  namely,  the  powers 
conferred,  to  construct  their  lines  and  carry  on  the  business ;  and  the 
duty  imposed  to  receive  dispatches  from  and  for  other  lines,  and  from 
and  for  any  individual,  on  payment  of  their  usual  charges,  and  to  trans- 
mit the  same  with  impartiality  and  good  faith.^  For  the  rest,  they  are 
generally  left  to  transact  their  business  under  the  principles  of  the  com- 
mon law  ]  the  statutes  in  the  different  States  being  the  same  in  their 
general  scope  and  provisions.^ 

§  487.  These  companies  are  not  under  the  same  liability  as  common 
carriers ;  their  liability  is  regulated  by  contract  and  the  nature  of  their 
public  employment.  In  the  absence  of  a  special  contract  limiting  their 
liability,  they  are  bound  to  transmit  messages  in  the  order  received  by 
them,  and  with  a  care  and  diligence  proportionate  to  the  importance  cf 
the  business ;  they  do  not  insure  the  safe  and  accurate  transmission  cf 
messages.'  And  where  they  stipulate  that  they  will  not  bo  liable  for 
the  accuracy  of  the  message  as  delivered,  unless  it  is  repeated  at  half 
price,  they  are  not  liable  for  an  error  in  its  delivery,  unless  it  is  repeat- 
ed;  ^  a  rule  to  this  effect  is  not  regarded  as  unreasonable.''  And  when 
the  message  is  written  upon  a  blank  embodying  the  limitation,  the  rule 
is  to  consider  the  printed  notice  as  a  proposition,  which  is  assented  to  by 
the  act  of  sending  the  message.^  The  object  to  be  secured  by  repeating 
the  message,  is  accuracy  in  its  delivery  3  and  hence  the  stipulation  will 


»  Brec«o  v.  U.  S.  Telegraph  Co.,  48  N.  Y.,  132 ;  41  N.  Y.,  544,  571. 

«  Id. ;  Leonard  v.  N.  Y.  Ac.  Tel.  Co.,  41  N.  Y..  544,  569. 

»  2  R.  S.,  733,  740,  5tli  ed. ;  cb.  285,  Laws  of  1848  ;  ch.  550,  Laws  of  1835 ; 
ch.  425,  Laws  of  1862 ;  ch.  491,  Laws  of  1870 ;  interpreted  in  48  N.  Y.,  132, 
137. 

*  8  Amer.  Law  Rev.,  457 ;  the  statute  of  Maine  is  a  little  more  specific 

«  Breeso  v.  U.  8.  TeL  Co.,  48  N.  Y.,  132, 141 ;  S.  C,  45  Barb.,  274;  De  Rntto 
T.  N.  Y.,  A.  &  B.  Tel.  Co.,  1  Daly,  547 ;  S.  C,  30  IIow.  Pr.,  403.  Contra :  Parks 
T.  Tel.  Co.,  13  Cal.,  422. 

«  Western  Union  TeL  Co.  v.  Carew,  15  Mich.,  525. 

'  Broese  v.  U.  S.  Tel.  Co.,  supra,  48  N.  Y.,  132. 

*  Idem ;  Camp  v.  Western  Union  Tel.  Co.,  1  Met.  (Ey.),  1G4 ;  Ellis  v.  Amtr. 
Tel.  Co.,  13  Allen,  226 ;  M'Andrews  Y.  Electric  TeL  Co.,  33  Eng.  Law  and  £qM 
180 


SPECIAL  AKD  QTJASI-CABKIEBS.  S55 

not  reliere  the  company  from  its  liability  for  omitting  to  send  the  mes- 
sage, or  for  any  other  default  or  misconduct.^ 

§  488.  Under  the  statute  of  New  York  telegraphic  corporations  have 
power  to  make  such  prudential  rules,  n^gulations  and  by-laws  as  they 
deem  necessary  in  the  transaction  of  their  business,  not  inconsistcr.t 
with  the  laws  of  the  State  or  of  the  United  States  j  and  acting  undc  r 
this  power,  generally  conferred  upon  these  corporations,  they  may  lin:it 
their  liability  for  mistakes,  not  occasioned  by  gross  negligence  or  willful 
misconduct,  by  a  notice  brought  home  to  the  sender  of  a  message ;  as  it 
is  presumed  to  be,  where  he  writes  the  message  upon  a  blank  embodying 
the  notice.* 

§  489.  The  liability  of  a  telegraphic  company  to  the  sender  of  a  mos- 
sagc  is  based  upon  contract  j  the  company  impliedly  engages  to  use  all 
reasonable  care  and  diligence  to  transmit  the  message  promptly  and  ac- 
curately. Delay  in  sending  the  message  may  be  excused,  where  the 
sending  of  it  becomes  impracticable  by  a  storm  or  by  the  sudden  sick- 
ness of  an  operator,  temporarily  preventing  its  transmission.'  And  an 
error  or  mistake  in  the  delivery  may  be  excused,  where  it  is  attributable 
in  part  to  the  sender,  or  where  it  occurs  without  any  want  of  care  or 
diligence  on  the  part  of  the  company.'  Prima  facie  the  company  is 
liable  for  an  error  in  the  delivery  of  a  message ;  and  the  rule  is  the  same 
where  the  message  is  couched  in  technical  terms.*  Hence,  in  an  action 
by  the  sender,  proof  of  error  in  the  delivery  entitles  him  to  recover ;  and 
in  an  action  by  the  receiver,  the  plaintiff  is  prima  facie  entitled  to  re- 
cover on  proving  that  a  different  message  was  delivered  from  that  which 
was  sent.* 

§  490.  A  telegraphic  company  is  not  answerable  for  the  transmission 
of  messages  to  a  point  beyond  the  termination  of  its  line.  Its  engage- 
ment, like  that  of  a  common  carrier,  impliedly  bmds  the  company  for 
the  prompt  and  accurate  transmission  of  the  message  over  its  line,  and 


*  Birney  v.  N.  Y.  &  W.  Tel.  Co.,  18  Md.,  341 ;  Mann  v.  Western  Union  Tel. 
Co.,  37  Mo.,  472;  U.  S.  Tel.  Co.,  55  Penn.  St.,  262. 

«  33  Eng.  L.  and  Eq.,  130  ;  18  Md.,  341 ;  35  Penn.  St.,  298 ;  13  Allen,  225 ;  15 
Mich.,  525  ;  37  Mo.,  472;  1  Metcalfe  (Ky.),  1C4;  Lewis  v.  Great  Western  R.  Co., 
5  Hurlstono  and  N.,  867  ;  Grace  v.  Adams,  100  Mass.,  505 ;  Wolf  v.  West.  U. 
Tel.  Co.,  G2  Penn.  St.,  87. 

'  Per  Hunt,  J.,  in  Leonard  v.  The  N.  Y.,  A.  &  B.  Electric  M.  Tel.  Co.,  41 N. 
Y.,  544,  572;  Brownell  v.  Flagler,  5  Hill,  282.  Delay  nnescnaed  renders  tbe 
company  liable  for  damages :  West.  Union  Tel.  Co.  v.  Ward,  23  Ind.,  377. 

*  Rittenlionso  v.  Ind.  L.  Tel.,  1  Dal^-,  474 ;  S.  C,  44  N.  Y.,  263. 

*  Idem;  West.  Union  Tel.  Co.  v.  Carew,  15  Mich.,  525;  Bimey  v  Til.  Ca 
18  Md.,  34L 
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its  delivery  to  the  succeediDg  line;  ^  but  where  it  makes  an  agreement 
and  receives  pay  for  the  whole  distance,  by  an  arrangement  with  other 
companies;  it  is  liable  according  to  the  terms  of  the  contract,  and  must 
answer  for  the  negligence  of  its  auxiliaries.'  The  mere  fact  of  receiving 
pay  for  the  whole  distance  does  not  establish  the  contract,  or  prove  a 
partnership  between  the  lines,  or  even  a  mutual  agency.  The  statute  it- 
self establishes  the  relation  of  the  connecting  lines;  so  that  in  the  absence 
of  other  proof  the  delivery  of  a  message  to  the  next  line,  is  in  effect  like 
the  transfer  of  goods  by  one  carrier  to  a  succeeding  carrier.^  Tho  line 
commencing  where  another  ends,  is  obliged  to  receive  and  send  forward 
the  message ;  ^  and  is  not  liable  for  an  error  caused  through  the  negli- 
gence of  a  prior  line ;  it  being  its  duty  to  transmit  and  deliver  the  exact 
message  it  receives.^ 

§  491.  In  what  relation  does  the  telegraphic  company  stand  toward 
the  sendee  of  a  message  f  This  will  depend  upon  the  circumstances; 
the  company  holds  itself  out  to  tho  community  as  ready  and  willing  to 
transmit  intelligence  for  any  and  all  persous,  on  payment  of  their  estab- 
lished charges;  and  the  contract  is  presumed  to  be  made  with  tho  per- 
son bearing  the  charges  and  interested  in  its  correct  and  diligent  trans- 
mission I  just  as  the  contract  with  a  carrier  is  presumed  to  bo  made  with 
the  owner  of  the  goods  delivered  to  him,  whether  that  be  the  consignor 
or  the  consignee.** 

Wlien  a  message  is  not  sent  on  account  of  the  party  to  whom  it  is 
addressed,  it  cannot  bo  said  that  the  telegraphio  company  makes  a  con- 
tract with  him  for  its  transmission.  Its  obligation  to  transmit  and 
deliver  is  imposed  by  law;  it  is  grounded  upon  tho  statute  and  upon  the 
public  employment  assumed  by  tho  company ;  and  there  may  bo  circum- 
stances under  which  the  company  must  bo  held  liable  to  the  sendee  for 
its  failure  to  transmit  the  message.'^  Assuming  to  send  the  message, 
the  company  must  do  so  with  diligence  and  accuracy,  and  it  is  liable 
to  the  sendee  in  damages,  when  through  its  negligence  it  delivers  a  dif- 


^  Leonard  v.  The  N.  Y.,  A.  &  B.  Electro  M.  TeL  Co.,  41 N.  T.,  544. 

'  Do  Bntte  v.  The  K.  T.,  A.  &  D.  TeU  Co.,  1  Daly,  547,  553 ;  Qaimby  v.  Vao- 
derbilt,  17  N.  Y.,  306;  Collius  v.  R.  R.,  7  H.  L.  Cas.,  194 ;  see  StoTenson  ▼.  Tbe 
Montreal  Tcl.  Co.,  16  Upper  Canada,  530. 

>  BaldwiQ  y.  U.  S.  Tel.  Co.,  45  N.  Y.,  744 ;  1  Lane.,  135;  54  Barb.,  505 ;  SqoiM 
▼.  W.  U.  T.  Co^  0  Mans.,  232. 

*  U.  8.  Tel.  Co.  V.  West.  U.  Tel.  Co.,  56  Barb.,  46. 

'  La  Grange  v.  8.  W.  Tel.  Co.,  25  La.  Ann.  R.,  393 ;  41 K.  T.,  570. 

*  De  Rntto  v.  The  N.  Y.,  A.  A  B.  Tel.  Co.,  1  Daly,  £47,  555. 

T  Trevor V.  Woo<1,  41  Barb.,  255 ;  8.  C,  36  N.  Y.,  307.    Here  a  failare  toicnd 
the  message  leaves  the  purchaser  without  any  knowledge  of  his  pnrohaso. 
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fereot  message  from  that  received ;  as  where  an  order  for  goods  sent  by 
telegraph,  is  changed  in  the  delivery,  so  as  to  call  for  a  different  article 
or  for  a  larger  amount.*  The  duty  of  the  company  being  of  a  public 
nature,  it  is  liable  to  the  party  injured  in  an  action  on  the  case  for 
iojuries  resulting  from  its  carelessness.* 

§  492.  Under  an  agreement  between  business  men  that  their  negotia* 
tions  shall  be  carried  on  by  telegraph,  each  party  assumes  the  risk  of  the 
transmission ;  to  a  like  effect  as  where  the  negotiation  is  carried  on  by 
letter.'  If  an  offer  of  sale  be  made  by  telegraph  and  accurately  trans- 
mitted, it  may  be  accepted  by  a  return  telegram.  The  mode  of  making 
the  offer  invites  an  acceptance  in  that  manner. 

When  and  to  what  extent  dispatches  sent  by  parties  to  each  other  by 
telegraph  are  to  be  treated  as  written  contracts  or  written  evidence  of 
their  contracts,  must  depend  upon  the  circumstances  in  which  they  are 
sent,  and  the  intent  and  object  for  which  they  are  transmitted  and  re- 
ceived. Considering  the  company  a  public  agent  or  the  agent  of  both 
parties,  it  is  quite  clear  that  the  message  left  for  transmission  is  the 
original,  and  the  message  as  delivered  the  copy  ;  and  equally  clear  that 
the  sender  cannot  enforce  the  terms  of  an  offer  sent  by  telegraph  in  any 
form  or  sense  different  from  that  in  which  they  are  delivered.^  A  tele- 
gram authorizing  a  draft  on  the  sender  for  a  given  sum,  is  treated  in  the 
hands  of  the  sendee  as  an  unconditional  promise  in  writing  to  accept  the 
draft — ^virtual  acceptance  of  it.*  And  a  telegram  sent  to  fix  some  detail  or 
particular  in  an  agreement,  previously  in  negotiation  between  the  par- 
ties, does  not  constitute  the  contract,  so  as  exclude  parol  evidence 
to  show  the  stat^  of  the  negotiation  when  the  telegram  was  sent.^ 

§  493.  Whether  a  telegraphic  company  is  to  be  regarded  as  a  public 
or  as  a  private  agent,  it  is  liable  in  damages  for  the  negligent  conduct  of 
an  operator,  in  sending  false  and  fraudulent  messages ;  as  where  he  re- 
ceives from  a  stranger  an  authority  to  draw,  purporting  to  be  signed  by 
the  cashier  of  a  bank,  and  transmits  it  without  making  proper  inquiries  in 

'  N.  Y.  &  W.  Printlnff  Tel.  Co.  v.  Drybrag,  35  Penn.  St.,  208 ;  Leonard  v.  N. 
T.  &  C.  Tel.  Co.,  41  N.  Y.,  544 ;  contra,  Playford  v.  U.  K.  TeL  Co.,  Law  R.,  4  Q. 
B.,  706. 

«  Marshall  v.  York  Ac.  R.  R.,  11  C.  B.,  655;  Alton  v.  Midland  R.  R.,  19  C. 
B.  N.  S.,  213;  Fairmonnt  R.  R.  v.  Stutler,  54  Penn.  St.,  375 ;  Pippin  v.  Shep- 
herd, 11  Price,  40;  Glad  well  v.  Steggall,  5  Bing.  N.  C,  733.  For  the  general 
rale,  see  Exchange  Bank  v.  Rice,  107  Mass.,  37. 

»  Trevor  v.  Wood,  41  Barb.,  255  ;  8.  C,  36  N.  Y.,  307. 

*  Durlseo  v.  Vt.  Ceiftral  R.,  29  Vt.,  127  ;  Mattheson  v.  Roberts,  25  111.,  591. 
»  Johnson  v.  Clark,  33  N.  Y.,  216. 

•  Beach  v.  Raritaa  &  Del.  Bay  R.  R.  Co.,  37  N.  Y.,  457 ;  citing  Potter  y. 
Hopkins,  25  Wend.,  417 ;  Renard  v.  Sampson,  12  N.  Y.,  566. 


358  LAW  01*  BiiLMEirrs. 

rospect  to  its  genuinenesSy  and  it  is  acted  upon  by  the  stndce,  and  turns 
out  a  forgery.  The  principal  is  liable  for  the  negligence  of  the  agent.^ 
§  494.  The  damages  recoverable  against  a  telegraphic  company  in  an 
action  of  tort,  for  negligence  in  transmitting  and  delivering  a  false  and 
fraudulent  message,  are  such  as  result  proximately  and  naturally  from 
the  wrongful  act.^  The  plaintiff  recovers  the  damages  he  has  sustained 
through  the  defendant's  negligence :  ^  he  does  not  recover  as  damages  a 
loss  sustained  by  the  fraudulent  act  of  a  third  person,  who  finds  his  op- 
portunity in  the  act  of  negligence.  E,  g,,  Brown  leaves  at  defendants 
office  in  Chicago  a  message  to  be  sent  to  plaintiff  at  Ilochester,  request- 
ing the  latter  to  send  him  $500.  Through  the  defendant's  negligence  in 
transmitting  the  message  the  amount  is  changed  to  $5,000  ]  and  the 
plaintiff,  supposing  the  message  accurate,  sends  to  Brown  that  amount, 
and  ho  appropriates  the  same  to  his  own  use  and  absconds.^  Ilere  the 
defendant's  negligence  was  not  the  proximate  cause  of  the  loss.'  The 
law  regards  the  direct  and  immediate  cause  of  the  loss.®  It  allows  the 
damages  sustained,  where  the  defendant's  negligence  defeats  a  sale  of 
goods ;  "^  or  where  it  prevents  a  purchase  ]  ^  or  where  it  inducer  a  ship- 
ment of  goods,  not  called  for  by  the  telegram  as  left  for  transmission.t 
The  injured  party  is  entitled  to  recover  the  damages  resulting  naturally 
from  the  defendant's  negligence,  or  breach  of  his  contract. 


^  Eiwood  v.  Western  Union  TeL  Co.,  45  K.  T.,  549 ;  Loweiy  t.  Western 
Union  Tel.  Co.,  60  N.  Y.,  198. 

•  £  I  wood  V.  Western  Union  TeL  Co.,  sapra. 

»  Webb  V.  E.  W.  4fe  O.  R.  R.  Co.,  49  N.  Y.,  420. 

*  Lowery  v.  Western  Union  Tel.  Co.,  60  N.  Y.,  198. 

'  McGrew  v.  Stone,  53  Penn.  St,  438,  440 ;  Crain  v.  Petiie,  6  Hill,  593 ;  Bige- 
low  V.  Rued,  51  Me.,  3i5. 

'  People  v.  City  of  Albany,  5  Lans.,  524. 

^  Squiro  v.  W.  U.  Tel.  Co.,  93  Mass.,  232. 

■  Rittenhonse  v.  Ind.  Line  of  TeL,  44  N.  Y.,  263. 

9  Leonard  v.  N.  Y.  &o.  TeL  Co.,  41  N.  Y.,  544:  the  role  of  damages  Is 
mnoh  considered  in  this  case. 
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CHAPTER  IX. 

COMMON    OAEHIEES. 

The  internal  and  external  carrying  trade  of  a  highly  commercial 
people  forms  no  inconsiderable  clement  in  the  national  prosperity.  To 
the  carrier,  as  the  agent  of  commerce,  is  committed  the  wealth  of  mer- 
chandise shipped  on  the  seas  from  port  to  port,  and  carried  along  all  our 
rivers,  railroads,  canals  and  lakes.  In  the  interest  of  a  business  whoso 
influence  is  so  extensive  in  civil  life,  the  law  accords  to  this  subject  an 
important  place  in  our  system  of  jurisprudence,  giving  to  it  a  consider- 
ation proportioned  to  the  numerous  and  various  relations  which  it 
involves. 

§  495.  Wfio  are  Common  Carriers.  A  person  is  not  a  common  carrier 
who  on  a  single  occasion  sends  his  servant  to  transport  goods  belonging 
to  a  particular  individual,  from  one  place  to  another,  as  from  Albany  to 
Schenectady.^  To  constitute  him  a  common  carrier,  ho  must  bo  one 
who  as  a  regular  business,  undertakes  for  hire  or  reward  to  transport 
the  goods  of  such  as  choose  to  employ  him,  from  place  to  place.*  Ho  is 
not  a  common  carrier,  unless  his  employment  be  to  carry  goods  generally 
for  any  one,  so  as  to  imply  a  public  engagement  to  servo  all  persons 
alike  on  being  tendered  a  suitable  reward.^  In  other  words,  if  ho  under- 
take for  hire  or  reward  to  transport  the  goods  of  all  persons,  indijBferently, 
that  is,  of  all  such  persons  as  choose  to  employ  him,  from  place  to  place, 
ho  13  a  common  carrier; *  and  his  employment  is  of  such  a  public  char- 
acter as  obliges  him  to  accept  business  whenever  it  is  offered  to  him 
on  reasonable  tenns.^ 

The  character  is  b?«4umed  by  the  manner  in  which  a  man  conducts 
his  business :  he  is  a  common  carrier  where  it  is  his  practice  to  carry 
parcels,  generally,  for  hire ;  or  where  he  carries  goods  habitually  for  hire, 


*  Satterlee  v.  Groat,  1  Wend.  R.,  272. 

'  Blauchard  r.  Isaacs,  3  Barb.  B.,  3»8 ;  29  Barb.,  613. 

*  Trent  and  Mersey  NaT.  v.  Wood,  3  Esp.  R.,  127 ;  Story  on  Bailm.,  }  495. 

*  Gisboamo  v.  Horst,  1  Salk.  R.,  249  j  Dwight  v.  Brewster,  1  Pick.  R.,  00. 
'  3  HiU  R.,  2U. 
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in  connection  with  another  and  more  direct  business.^  A  man  is  not  a 
common  carrier,  unless  he  holds  himself  out  to  tho  world  in  that  capa- 
city.^ And  yet  he  may  assume  the  obligations  of  a  common  carrier  by 
a  contract.' 

§  496.  Tho  burden  of  proof  rests  with  the  party  seeldng  to  charge  a 
person  or  a  company  as  a  common  carrier.  Where  a  steamboat  com- 
pany has  been  in  the  habit  of  carrying  money  for  hire,  or  have  held 
themselves  out  to  tho  public  as  common  carriei's  of  money  and  bank 
bills,  they  are  answerable  in  that  capacity.*  And  tho  company  is  not 
liable  for  the  loss  of  packages  of  bank  bills,  entrusted  to  the  captain  of 
their  boat,  imless  it  is  shown  that  they  have  made  tho  carriage  of  such 
packages  a  part  of  their  ordinary  business ;  in  tho  absence  of  such  proof, 
a  delivery  of  a  package  of  bank  bills  to  tho  captain  to  bo  carried,  from 
one  point  to  another  on  his  trip,  is  to  be  deemed  a  personal  trust ;  espe- 
cially where  the  compensation  is  a  personal  perquisite,  and  tho  package 
is  delivered  to  the  captain  as  a  trustworthy  person,  without  authority 
to  receive  and  carry  such  packages.^  Carriers,  liko  other  people,  have 
the  right  to  limit  tho  scope  of  tho  business  they  carry  on  ]  they  aro  not 
obliged  to  enter  upon  the  business  of  transporting  money  packages.® 

§  407.  No  person  is  a  common  carrier,  in  tho  senso  of  tho  law,  who  is 
not  a  carrier  for  hire.  It  is  not  necessary  that  tho  compensation  should 
be  fixed  by  an  agreement,  and  it  is  not  necessary  that  tho  goods  or  prop- 
erty should  bo  entered  upon  a  freight  list,  or  that  tho  contract  should 
have  any  written  form.  Tho  law  implies  the  contract  from  the  delivery 
of  tho  goods,  properly  addressed  -,  ^  from  a  delivery  which  places  them 
within  the  carrier's  custody  for  transportation.^    A  delivery  to  his  agent 

^  OordoQ  V.  Hntcblnson,  1  Watts  and  Berg.,  285  ;  Sheldon  v.  BobiDson,  7  N. 
H.,  157 ;  Dwight  v.  Brewster,  1  Pick.  R.,  50 ;  29  Barb.,  602,  G12 ;  Halo  v.  N.  J. 
Steam  Nav.  Co.,  15  Conn.,  539. 

«  Alien  V.  Sackbrider,  37  N.  Y.,  341 ;  Fish  v.  Clark,  40  N.  Y.,  122. 

'  StophcDs  and  Condit  Transp.  Co.  v.  Tuckerman,  33  N.  J.  (Law),  543;. 

♦  Citizcna  Bank  v.  Nantucket  8.  Co.,  2  Story  E.,  16. 

«  SowoU  V.  Allen,  (5  Wend.,  335 ;  S.  C,  2  Wend.,  327  ;  Biauchanl  v.  Isaacs, 
3  Barb.,  383.  If  tho  driver  of  a  stage  in  allowed  as  a  part  of  his  compeneatioD, 
to  carry  packages,  and  ho  does  so,  and  the  agreement  is  not  known  to  tho  i^ariy 
delivering  a  ])arcel  to  be  carried,  the  employers  aro  liable.  Bean  v.  Stortevant^ 
8  N.  H.,  146. 

^  Halsey  v.  Brown,  3  Day  R.,  346;  Benner  v.  Bank  of  Columbia,  0  Wheat, 
590. 

'  Citizens  Bank  v.  Nantucket  8.  Co.,  2  Story,  16 ;  Harmon  v.  N.  Y.  and  Erie 
B.  Co.,  23  Barb.,  323;  MoCotter  v.  Hooker,  8  N.  Y„  497 ;  6  Wend.,  335,  350. 

•  Morriam  v.  Hartford  and  N.  H.  B.  Co.,  20  Cfc.,  354 ;  Trowbridge  v.  Chai»iiif 
23  Ct.,  595. 
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or  servant  of  such  goods  as  it  is  tho  carrier's  custom  to  receive,  is  a  de- 
livery to  himself;  and  this  is  so  where  tho  goods  are  so  nearly  within 
tho  lino  of  tho  business  that  tho  person  delivering  them  has  reason  to 
believo  that  they  are  fairly  within  tho  soopo  of  tho  agent's  authority  to 
receive  and  transport.* 

§  498.  A  carrier  of  passengers  is  liable  as  a  common  carrier  of  their 
baggage.  Thus,  a  company  using  steamboats  and  railroads  for  tho 
transportation  of  passengers  and  their  baggage,  are  liable  as  common 
carriers  for  damages  happening  to  tho  baggage  from  a  defect  in  iho 
vehicles  or  machinery  used,  although  the  company  is  not  chargeable 
with  actual  negligence,  or  want  of  skill,  in  securing  tho  safety  of  tho 
b^^ggago ;  and  nothing  will  excuse  tho  company  but  inevitable  accident 
arising  from  superhuman  causes,  or  tho  acts  of  tho  enemies  of  Iho  coun- 
try.* The  rule  fixing  tho  responsibility  of  common  carriers,  docs  not 
apply  to  tho  carrying  of  passengers  or  intelligent  beings :  and  so  tho 
company  are  not  liable  in  damages  for  injuries  to  passengers,  where  they 
have  done  all  that  human  caro  and  foresight  can  do  to  insure  their 
safety.^ 

§  499.  "We  have  two  classes  of  common  carriers,  namely,  carriers  by 
sea,  and  inland  carriers,  by  land  or  water;  and  in  tho  aggregate  body 
are  included  railroad  companies,  the  owners  of  stage  wagons  and  coaches, 
who  carry  goods  as  well  as  passengers  for  hire ;  wagoners,  teamsters, 
cartmen,  tho  masters  and  owners  of  ships,  vessels  and  all  water-craft, 
including  steam  vessels,  belonging  to  internal  as  well  as  coasting  and 
foreign  navigation,  lightenncn,  ferrymen,  and  express  companies ;  all 
who  engage  in  business  as  general  carriers.'*  It  is  the  mode  of  transact- 
ing the  business,  and  not  the  ownership  of  the  conveyances  employed 
in  it,  that  renders  a  party  liable  as  a  common  carrier.^ 

§  500.  Cartmen,  draymen  and  porters  are  not  common  carriers,  when 
they  are  employed  by  a  person  accompanying  them,  or  continuously  by 
i^  single  firm ;  ®  and  they  are  common  carriera  when  they  make  it  their 
business  to  carry  goods  or  packages,  from  one  part  of  tho  town  to 
pother,  for  so  much  a  load  or  parcel,  at  the  request  of  any  person ;  they 


^  Halscy  v.  Brown,  stipra,  and  Renncr  t.  Bank  of  Colnmbia,  supra,  aiul  G 
Wond.,  350. 

•  Camden  and  Amboy  R.  and  T.  Co.  v.  Barke,  13  Wond.,  611. 

'  Boyco  V.  Anderson,  2  Peters  U.  S.  E.,  150 ;  Christio  v,  Griggs,  2  Campb., 
80;  Carroll  v.  Staten  Island  R.  R.  Co.,  58  N.  Y.,  128. 

•  2  Kent's  tomm.,  598,  590 ;  Sweet  v.  Barney,  23  N.  Y.,  335. 

•  Rogers  v.  Wheeler,  43  N.  Y.,  598 ;  0  Allen,  47;  29  Vt.,  421. 

^  Ante  §  393  shows  the  relation  in  which  they  stand  to  their  employers; 
fiobinsou  V.  Dnnmoro,  2  Bos.  and  Pol.  R.,  417 ;  Brind  v.  Dale,  8  Carr.  and  P.,  207. 
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como  TTithin  tbo  general  definiiioiiy  and  have  been  adjudged  liable  ts 
common  carricrsJ  On  tbo  samo  ground,  a  city  express  company,  eft- 
gaged  in  carrying  baggago  to  and  from  tbo  different  railroad  depots,  an 
treated  and  beld  liable  as  a  common  carrier.'  Practically  no  dlscnmiaa- 
tion  can  be  made  between  carriers,  grounded  on  the  lengtb  of  tbe  roato 
over  \7hich  tbey  carry  goods  or  parcels. 

§  501.  Tfie  Wagoner.  Formerly,  in  this  country  as  well  as  in  En- 
gland, much  of  the  carrying  business  by  land  was  done  by  Tcagonefs 
and  teamsters,  ^7ho  followed  it  as  a  regular  employment,  holding  them- 
selves out  to  tbo  community  as  ready  to  receive  and  carry  any  goods 
that  might  be  oCTered  to  them  on  their  route  ]  ^  and  they  were  held  common 
carrien} ;  the  word  common  bemg  used  to  distinguish  them  from  one  vho 
undertakes  for  hire,  to  carry  goods  for  another,  on  a  particular  occasion.* 
In  some  of  the  States,  farmers  carried  theur  own  goods  to  market,  and  on 
their  return  transported  goods  into  the  interior  of  the  State,  taking  such 
loads  afs  they  could  find ;  and  though  the  carrying  of  goods  in  this  man- 
ner was  not  iheir  principal  business,  they  were  considered  common 
carriers.*  Without  questioning  the  authorities  to  this  effect,  it  deserves 
to  be  noticed  that  a  man  cannot  bo  held  liable  as  a  common  carrier  un- 
less he  engages  in  the  business ;  that  ho  becomes  a  common  carrier  of 
only  that  class  or  lino  of  goods  which  ho  assumes  to  carry,  generallyi 
for  hire )  and  that  ho  has  a  right  to  withdraw  from  the  business.^ 

§  502.  Proprietors  of  Stage  CoacJics,  Originally  the  proprietors,  run- 
ning a  lino  of  stage  coaches,  were  not  regarded  as  common  carriers  in  any 
sense  i  they  carried  passengers  for  a  compensation,  without  making  any 

*  Hobcrtson  v.  Kennedy,  2  Dana,  430;  Dibble  v.  Brown,  12  Georgia,  217. 

'  Eicliards  v.  Westcott,  2  Boew.,  589;  S.  C,  7  Boisw.,  6;  Vemerv.  Sweitzer,^ 
32  Pcnn.  St.,  208.  | 

'  lu  this  State,  before  the  Erie  Canal  was  oitened,  goods  were  nsnally  carried 
westward  from  Albany,  to  tbe  young  and  thriving  towns  of  middle  and  western 
New  York,  in  great  wagons  drawn  by  three  and  four  honses,  in  charge  of  a 
competent  teamster;  and  the  business  was  both  important  and  Incrativc.  There 
was  no  other  mode  of  transportation.  When  Adam  Smith's ''  Wealth  of  Nations" 
was  first  published,  177G,  '*  a  broad  wheel  wagon,  attended  by  two  men,  and 
drawn  by  eight  horses,  carried  and  brought  trade  between  London  and  Edin- 
burgh in  about  six  weeks*  time" — ^a  slow-going  and  yet  solid  looking  pictors  of 
olden  times. 

*  Gisbonme  v.  Hnrst,  1  Salk.,  249 ;  Cro.  Eliz.,  596. 

'  Gordon  v.  Ilutchinson,  1  Watts  and  S.,  285 ;  Powers  t.  Daveni>ort,  7  Blackt, 
497 ;  Lecky  v.  M'Dermot,  8  Serg.  and  S.,  500  ;  Chovallier  v.  Straham,  2  Texas, 
115. 

^  Satterleo  v.  Groot,  1  Wend.,  272 ;  see  discussion  in  Alexander  v.  Gxecue,  7 
Hill,  533;  see  Fish  v.  Chapman,  2  Kelly,  349 ;  McClore  y.  Bichardson,  1  Bioe» 
215;  Jenkins  t.  Pickett,  9  Ycrg.,  480. 
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separate  charge  on  account  of  their  baggage.^  Subsequently  a  custom 
grew  up  on  some  routes,  of  charging  freight  for  the  conveyance  of  all 
baggage  exceeding  a  certain  weight ;  and  under  this  custom  they  were 
soon  treated  as  common  carriers  of  the  baggage  thus  specifically  received 
and  carried  as  freight  -,  and  finally  as  common  carriers  of  all  baggage  car- 
ried with  passengers,  on  the  ground  that  compensation  for  its  conveyance 
is  included  in  the  passenger's  fare.^  There  is  a  tacit  understanding 
to  that  effect,  an  implied  contract  that  the  fare  paid  covers  baggage. 

The  proprietor  of  a  line  of  coaches  cannot  limit  his  liability  for  bag- 
gage, by  a  notice  printed  on  a  ticket  or  posted  conspicuously  in  his  office  j 
or  even  by  a  notice  brought  home  to  a  passenger's  attention.  He  is  not 
allowed  to  exempt  himself  from  his  legal  liability.^  His  liability  can 
only  be  qualified  by  a  contract. 

The  carrier's  implied  contract  is  to  carry  his  passenger's  luggage  ;* 
which  is  understood  to  include  such  articles  of  necessity  or  personal  con- 
venience as  are  usually  carried  by  passengers  for  their  personal  use,  and 
not  merchandise  or  other  valuables  carried  in  trunks  for  other  pui-poses, 
such  as  sale  and  the  like.*  With  much  liberality  in  determining  the 
things  which  may  be  carried  as  baggage,^  the  law  does  not  hold  the  car- 
rier liable  for  such  articles  as  cannot  be  fairly  thus  carried ;  such  as 
silver  plate,  samples  of  goods,  or  merchandise,  packed  with  baggage,  or 
money  exceeding  the  amount  required  for  travelling  expenses.'^  There 
is  no  implied  understanding  that  articles  like  these  may  bo  carried  as 
baggage.  Beceived  as  freight  or  with  knowledge  of  their  character  and 
value,  the  carrier  is  liable  for  them.® 

'  Hiddleton  v.  Fowler,  1  Salk.,  232;  Upsbare  v.  Aidee,  1  Comyns,  25 ;  Jeremy 
on  Carr.,  11, 13  ;  Stewart  t.  Londou  and  Northwestern  R.  Co.,  3  £1.  and  C,  139. 

«  Richards  v.  London,  B.  &  S.  C.  R.  Co.,  7  C.  B.,  839 ;  Great  Western  R.  v. 
Goodman,  12  C.  B.,  313 ;  11  Eng.  L.  and  Eq.,  54G ;  Brooke  v.  Pickwick,  4  Bing.^ 
218.  Ante  $  493 ;  Orange  Co.  Bank  v.  Brown,  9  Wend.,  85 ;  Pardee  v.  Drew,  25 
Wend.,  459;  Dexter  v.  Syracuse,  B.  &.  N.  Y.  R.  R.  Co.,  42  N.  Y.,  326. 

«  Clark  V.  Faxton,  21  Wend.,  153;  Hollister  v.  Nowlen,  19  Wond.,  234; 
Dorr  V.  N.  J.  Steam  Nav.  Co.,  11  N.  Y.,  4a"> ;  Colo  v.  Goodwin,  19  Wead.,  251 ; 
Blossom  V.  Dodd,  43  N.  Y.,  264 ;  Brook  v.  Pickwick,  4  Bing.  R.,  218 ;  Jones  y« 
Voorheofl,  10  Ohio,  145. 

•  Powell  V.  Myers,  26  Wend.,  591. 

•  Orange  Co.  Bank  v.  Brown,  9  Wend.,  85 ;  Pardee  v.  Drew,  25  Wend.,  459. 

•  Merrill  v.  Gnnnell,  30  N.  Y.,  594;  Van  Horn  v.  Kermit;  McComiick  v. 
Hudson  River  R.  R.  Co.,  4  E.  D.  Smith,  181,  453 ;  10  How.  Pr.,  330. 

^  Dexter  v.  Syracuse,  B.  &  N.  Y.  R.  R.  Co.,  42  N.  Y.,  3i0 ;  Bell  v.  Drew,  4 
£.  D.  Smith,  59;  Hawkins  v.  Ho£fman,  6  Hill,  586;  Grant  v.  Newton,  1  E.  D. 
Smith,  95 ;  30  K.  Y.,  594. 

•  Stoneman  v.  Erie  Railway  Co.,  52  N.  T.,  429;  Hannihal  Railroad  t.  Swift^ 
13  WalL,  262. 
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§  503.  In  respect  to  their  principal  business,  the  proprietors  of  a  line 
of  stage  coaches  are  liable  as  carriers  of  passengers :  without  insuring 
the  absolute  safety  of  their  passengers,  they  do  undertake  to  carry  them 
safely  as  far  as  human  care  and  foresight  will  go ;  in  other  words,  they 
engage  for  the  utmost  care  and  diligence  of  very  cautious  persons.*  Wo 
shall  consider  this  liability  more  fully  in  its  proper  place.  In  respect 
to  such  goods,  packages  and  parcels  as  they  can-y  habitually  for  hire, 
they  are  common  carriers,  and  their  liability  is  the  same  as  if  that  were 
their  sole  business.*  They  are  thus  liable,  when  they  engage  in  the  bua- 
ness  and  hold  themselves  out  to  the  community  as  ready  and  willing  to 
carry  such  packages  or  parcels  j  and  when  such  goods  or  parcels  arc  car- 
ried on  their  account.^  It  being  shown  that  they  are  engaged  in  the  busi- 
ness, a  delivery  to  their  agent  to  receive  and  carry,  is  sufficient  to  charge 
them."*  A  delivery  alone,  unaccompanied  by  such  evidence,  is  not  suffi- 
cient ;  as  where  the  driver  of  the  stage  is  permitted  to  carry  packages 
on  his  own  account,  and  he  does  not  assume  to  act  on  behalf  of  the  com- 
pany 'j^  and  the  arrangement  is  known  to  the  parties  dealing  with  him.* 
The  driver  in  this  case  acts  as  an  ordinary  bailee  for  hire.'' 

§  504.  Hackney  coachmen  are  not  ordinarily  regarded  as  common 
carriers,  their  employment  being  intended  chiefly  for  the  convenience  of 
persons ;  °  they  certainly  cannot  be  charged  as  common  carriers  of  goods, 
where  they  simply  carry  passengers  who  retain  in  their  custody  pack- 
ages and  parcels,  or  articles  of  clothing.^  And  yet  where  it  is  thcur  busi- 
ness  to  carry  passengers  and  their  baggage,  after  the  manner  of  a  stage 
coach,  there  does  not  appear  to  be  any  good  reason  for  exempting  them 
from  the  liability  of  carriers.  Cabmen  and  the  proprietors  of  an  omni- 
bus, employed  in  like  manner,  stand  upon  the  same  footing  j  they  are 

^  Camden  &  Amboy  R.  &  T,  Co.  v.  Burke,  13  Wend.,  611 ;  Sharp  v.  Grey,  9 
Bing.,  457 ;  24  N.  Y,,  181,  193,  193,  218. 

«  Dwiglit  V.  Brewster,  1  Pick.,  GO;  Allen  v.  Sewall,  2  Wend.,  327;  S.  C.,6 
Wend.,  335 ;  Jones  v.  Voorbeos,  10  Ohio,  145 ;  Merwin  v.  Batler,  17  Coun.,  138; 
Powell  V.  Mills,  30  Missis.,  231 ;  Ante  {  498. 

'  McIIonry  V.  Railroad  Co.,  4  Harr.  (Del.),  448 ;  Beekman  v.  Sboase,  5Rawlo, 
179;  Middleton  v.  Fowler,  1  Salk.,  232;  Blauchard  v.  laaacs,  3  Barb.,  333. 

*  Witbeck  v.  Schuyler,  44  Barb.,  4G9j  39  N.  Y.,  34;  Ball  v.  N.  J.  S.  Co.,  1 
Daly,  491. 

«  Bean  v.  Stnrtevant,  8  N.  H.,  146;  Batler  y.  Basing,  2  Carr.  and  P.,  614;  3 
Barb.,  383. 

^  Allen  V.  Sewall,  snpra;  Mayall  v.  Boston  &  Maine  R.  R.  Co.,  19  N.  H.,  123; 
F.  &  M.  Bank  v.  C.  T.  Co.,  23  Vt.,  133 ;  King  v.  Lenox,  19  John.,  235. 

^  Sheldon  v.  Robinson,  7  N.  H.,  157. 

'  Upsharo  v.  Aidee,  1  Corny ns,  25 ;  Aoton  v.  Heaver,  2  Esp.,  fiSX 

»  Tower  v.  U.  &  S.  R.  R.  Co.,  7  Hill,  47. 
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common  carriers  of  tho  baggage  of  passengers,  "when  they  receive  and 
carry  it  in  tho  due  course  of  their  business.  The  fact  that  they  carry 
over  a  short  route,  or  to  any  point  within  the  limits  of  a  town,  should 
not  prevent  them  from  being  treated  as  public  carriers.^ 

§  505.  Ferries.  In  this  State  only  those  who  are  properly  licensed 
are  permitted  to  keep  a  ferry,  and  transport  for  hire  persons  or  goods 
and  chattels  over  any  river,  stream  or  lake.*  The  State  has  the  right  to, 
and  does  provide  a  moans  of  regulating  the  business,  with  a  view  to  se- 
cure the  protection  of  the  public.^  The  statute  law  does  this,  without 
undertaking  to  prescribe  rules,  fixing  the  ferryman's  liability  for  his  acts 
of  negligence ;  his  liability  is  therefore  to  be  ascertamed  from  the  com- 
mon law.* 

A  ferryman  is  a  carrier  of  passengers,  and  as  such  under  tho  usual 
obligation  to  use  the  highest  care  in  every  part  of  his  business — an  obli- 
gation imposed  by  the  common  law,  and  quite  independent  of  any  per- 
sonal contract.^  He  is  bound  to  employ  a  safe  and  suilicient  boat,  with 
suitable  platforms  and  conveniences  for  the  ingress  and  egress  of  pas- 
sengers ;  a  duty  nmch  varied  in  details,  by  tho  situation  and  circum- 
stances of  tho  ferry .^  He  is  bound  also  for  tho  use  of  tho  highest  skill 
and  care  in  the  management  or  navigation  of  his  boat;  and  this  duty 
becomes  still  more  strict  where  his  boat  is  propelled  by  steam.'' 

Is  tho  ferryman  a  common  carrier  ?  He  is  when  ho  acts  in  that  ca- 
pacity. He  is  certainly,  in  respect  to  those  goods  and  chattels  which 
ho  takes  into  his  custody,  so  that  he  has  the  entire  care  of  them  }  and, 
it  is  adjudged,  that  he  is  not  thus  liable  for  tho  absolute  safety  of  prop- 
erty retained  by  a  passenger  in  his  own  custody  and  under  his  own  con- 


*  Dibble  v.  Brown,  12  Georgia,  217 ;  Parmolee  v.  McNnlty,  19  111.,  ^G ;  Ross 
v.  Hill,  2  C.  B.,  877;  3  Dowl.  and  L.,  7aS;  Dickinson  v.  Winchester,  4  Cnsh., 
114 ;  Commonwealth  v.  Fahey,  5  Cash.,  408 ;  ante  §  500. 

'  2  K.  S.,  41C,  417-421, 5th  od.  Tho  statate  provides  for  the  formation  of 
fexry  companies  or  corporations-^id.,  80G. 

'  Gibbcins  v.  Ogden,  9  Wheafc.,  1;  People  v.  Baboook,  11  Wend.,  586.  Al- 
bany ami  New  York,  and  perhaps  one  or  two  other  old  cities,  have  by  charter  a 
power  over  tho  femes  within  their  limits.  Ailcin  v.  Western  R.  Co.,  20  N.  Y., 
370 ;  Ci^t^T  V.  Bmsh,  25  Wend.,  628;  10  Barb.,  223;  32  Barb.,  102. 

*  Miller  V.  Pendlet(»n,  8  Gray,  547. 

»  Carroll  v.  Stoten  Island  R.  R.  Co.,  58  N.  Y.,  125, 133;  Bretherton  v.  Wood, 
3  Bro<l.  a!id  Bing.,  54 ;  14  How.  (U.  S.),  483. 

«  Hazmau  v.  Hoboken  L.  I.  Co.,  2  Daly,  130 ;  S.  C,  50  N.  Y.,  53 ;  McPadden 
V.  N.  Y.  Central  R.  R.  Co.,  44  N.  Y.,  478;  Caldwell  r.  N.  J.  Steamboat  Co.,  47 
N.  Y..  282. 

^  Carroll  v.  Staten  Island  R.  R.  Co.,  sapra ;  and  Caldwell  ▼.  N.  J«  Steamboat 
Co.,  Bopia. 
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trol.*  The  decision  consists  well  with  the  rule  applied  where  one  boat 
is  engaged  in  towing  another  which  is  left  in  the  possession  of  its  owner.* 
If  a  man  drive  a  horse  and  wagon  on  a  ferryboat  and  retain  them  under 
his  control,  the  ferryman  cannot  fairly  bo  charged  with  thq  full  liabili- 
ties of  a  common  carrier  of  the  property.  Both  parties  have  duties  to 
perform  in  respect  to  it  j  the  owner  is  bound  to  preserve  it  with  all 
reasonable  caro ;  and  the  ferryman  is  bound  to  extreme  diligence  and 
care  to  provide  a  sufficient  boat  and  suitable  guards,  barriers  and  appli- 
ances for  the  safe  transport  of  the  property,  and  for  the  diligent  use 
of  all  the  means  in  his  power  to  insure  its  safety.  Ho  is  liable  for  any 
damages  or  loss  arising  from  his  neglect;^  and  ho  does  not  insure  the 
safety  of  property  retained  by  the  owner  under  his  own  hand,  or  worn 
upon  his  person.'* 

§  506.  lilany  writers  and  some  docisions  hold  the  ferryman  liable  as  a 
common  carrier  for  the  safety  of  horses  and  carriages  received  and  trans- 
ported by  him  in  the  usual  manner ;  and  they  base  his  liability  upon 
these  grounds :  first,  his  right  to  place  them  on  the  boat  where  he 
deems  proper,  and  under  such  regulations  and  restrictions  as  may  en- 
able him  t.)  secure  their  safe  transit ;  and  second,  the  similarity  between 
his  situation  and  that  of  a  carrier  along  the  river,  together  with  the  dif- 
ficulty of  discriminating  between  carriers  of  property  up  and  down  the 
stream,  and  carriers  from  one  shore  to  the  other.^  By  common  consent, 
the  law  must  be  applied  to  all  carriers  alike,  under  like  circumstances ; 
if  the  owners  of  a  steamboat  nm  it  up  or  down  a  river  as  a  carrier  of 

»  Wyckoff  V.  Queens  Co.  Ferry  Co.,  52  N.  Y.,  32;  Harvey  v.  Rose,  2G  Ark., 
3;  S.  C.,7  Amcr.  R.,  535.  A  ferryman  is  not  a  common  carrier  iiulcss  ho  car- 
ries for  liirc:  Self  \ .  Duun,  43  Ga.,  &28. 

«  Ante  J  430 ;  Milto:i  v.  Hudson  River  S.  Co.,  37  N.  Y.,210;  Brown  v.  Clegg, 
63  Pcnn.  St.,  01. 

•  Will  to  V.  Winnisimmot  Co.,  7  Cnsh.,  155 ;  Clark  v.  Union  Ferry  Co.,  35N. 
Y.,  485;  Willougbby  v.  Horridge,  12  C.  B.,742;  Walker  v.  Jackson,  10  Meeson 
andW.,  IGl:  5JN.  Y.,  33;  nor  for  articles  worn  by  a  passenger;  Cohen  v. 
Hume,  I  McCord,  439. 

*  WilsoDs  V.  Hamilton,  4  Ohio  St.,  722.  This  was  an  action  to  recover  of  the 
defendant  as  a  common  carrier  the  value  of  a  wagon  and  four  horses  and  har- 
ness Ijst  i'l  crossing  tlio  Ohio  river  on  the  defendant's  ferry l>oat.  The  c<»nrt 
hold  th(f  defendant,  a  ferryman  occupying  a  position  in  a  lino  of  pnblic  travi*!, 
a  common  carrier,  and  as  such  subject  to  all  the  liabilities  incident  to  that  }ic8i- 
tion;  that  ho  is  a  common  carrier  of  living  animals  ;  and,  grudgingly,  that  his 
liability  may  bo  qualified  whcro  the  owner  of  a  horso  and  wagon  Kelocts  VM 
own  i)laco  upon  tho  boat  and  retains  the  exclusive  custody  of  them.  In  FislH^r 
v.  Clisbee,  12  111.,  344,  tho  same  rule  was  held  in  respect  to  a  horse  and  hsimew 
and  bn^gy  driven  by  a  servant  upon  tho  defendant's  ferrybo.it — a  ferry  acri)S4 
tho  Illinois  riror,  at  Lacon.    Tho  court  considered  the  property  to  be  in  the 
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freight,  they  are  justly  hold  liable  as  coimnon  carriers  of  horses  and  cat- 
tle which  they  receive  on  board  for  transportation,  when  they  take  them 

fSsTryman's  possession,  and  nnder  his  orders;  mennwbilo  tho  owner's  servant 
held  tho  hoTHO  by  the  head.    See  Angell  on  Carriers,  $  $  82,  109,  130,  165. 
POWELL  V.  MILLS,  37  Mias.y  fJOl.    Opixiox  By  Handy,  J. 

"  This  action  was  brought  by  tho  plaintiffs  in  error  against  tho  defendants^ 
as  ferrymen,  to  recover  for  tho  damage  done  to  certain  goods  in  tho  care  of  the 
plaintiffs,  as  proprietors  of  a  line  of  stage  coaches  for  transportation,  by  the  stage 
coach  being  thrown  from  the  defendants'  ferryboat,  in  consequence  of  which 
the  goods  wore  wet  and  became  damaged. 

'*  Tho  facts,  as  set  forth  in  tho  bill  of  exceptions,  are  in  substance :  that  the 
defendants  were  in  the  habit  of  taking  the  stage  coaches  of  the  plaintiffs  across 
their  ferry  for  hire,  and  on  the  occasion  when  tho  damage  complained  of  was 
done,  tho  plaintiffs'  driver  drove  the  coach  and  horses  into  tho  ferryboat,  then 
got  off  his  seat,  after  he  had  tied  up  the  lines,  taking  his  bucket  to  water  the 
horses.  Tho  ferryman  noticed  tho  driver  watering  the  horses.  No  ono  was 
holding  the  horses  when  they  started  out  of  tho  boat,  the  driver  being  engaged 
in  watering  those  in  front.  Tho  horses  ran  out  of  tho  boat  before  it  reached 
the  landing,  and  tho  coach  was  thrown  into  the  river.  After  tho  driver  left 
his  seat  ho  had  no  hold  of  tho  horses  or  of  the  lines  until  tho  horses  ran  out. 
The  ferryman  was  talking  to  the  driver  whilst  he  was  watering  tho  horses,  and 
it  does  not  appear  that  he  made  any  effort  to  quiet  them  or  x>revcnt  injury 
being  done  by  them ;  tho  driver  was  taken  into  the  river,  as  if  taken  by  the 
horses  in  his  efforts  to  stop  tbem.  The  ferry  was  a  public  ono,  kept  by  tho  de- 
fendants, who  received  compensation  by  contract  with  tho  plaiotifis  for  trans- 
porting their  stage  coaches  and  horses ;  and  it  is  admitted  that  the  goods  in  the 
plaintiffd'  coach  were  injured  by  their  subraersiou. 

'  ''  A  verdict  was  rendered  fyr  tho  defendants,  and  thereupon  tho  i)laintiff8 
xnovod  for  a  now  trial ;  1st,  Because  tho  verdict  was  contrary  to  law  and  tho 
evidence;  and  2nd,  Because  erroneous  instructions  were  given  by  tho  court  for 
tho  defendants:  and  tho  judgment  was  reversed,  and  tbo  cause  remanded  for  a 
new  trial,    •    •    • 

"After  tho  stage  coach  and  horses  were  received  into  the  ferryboat,  they 
vero  in  tho  charge  and  keeping  of  tho  ferryman,  and  it  becamo  his  duty  to 
mako  such  provisions  as  were  required  from  tho  nature  of  the  property  com- 
mitted to  his  charge  to  insure  its  safe  transportation.  This  indeed  is  tbo  very 
snbetance  of  tho  obligation  incurred  by  the  naturo  of  tbo  business.  The  re- 
sponsibility of  safely  keeping  the  property  during  tbo  passage  across  tho  river, 
and  of  employing  all  tho  means  necessary  to  that  end,  wus  transferred  from  the 
owner  to  the  carrier  by  the  fact  of  receiving  it  into  tho  ferryboat ;  and  it  de- 
volved upon  the  defendants  to  show  that  tho  accident  which  caused  tho  damage 
occurred  by  some  of  the  means  above  mentioned,  as  exempting  them  from  lia- 
bility. 

'*  There  Is  no  pretence  that  there  was  any  exception  in  tho  contract  exempt- 
ing thom  from  responsibility  in  such  a  case;  or  that  the  accident  was  inevita- 
hle,  in  tho  proper  legal  sense  of  tho  term,  or  could  not  have  been  prevented  by 
the  coiistmction  of  barriers  around  tho  boat,  or  tho  employment  of  servants  to 
secure  tho  horses,  or  by  causing  them  to  be  loosed  from  tho  coach.  It  was  thu 
duty  of  tho  defendants  to  take  these  precautiona  in  receiving  tho  property,  and 
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Into  their  caro  and  custody.*  Thoy  aro  thus  liable,  with  this  cxcoption ; 
they  do  not  insure  against  injuries,  resulting  from  the  propensities  and 
nature  of  the  animals,  and  which  cannot  be  prevented  by  foresight,  dili- 
gence and  caro.^  On  the  other  hand,  when  a  common  carrier,  a  railway 
company  for  example,  makes  a  special  contract  for  the  transportation  of 
cattle,  leaving  the  owner  to  put  them  on  board  and  accompany  and  take 
care  of  them,  the  agreement  creates  a  relation  different  from  that  which 
arises  when  the  carrier  takes  the  cattle  into  his  exclusive  custody.' 


becoming  bonnd  to  transport  it  safely,  and  they  are  responatblo  for  the  dama^ 
unless  they  were  relieved  fiom  their  respoosibility  by  the  plaintiflk',  or  tbeir 
driver,  taking  npon  tbcmselvcs  to  keep  the  horses  safely.  Bat  there  is  no  pos- 
itive evidence  of  such  an  undertaking,  nor  can  it  be  Jastly  inferred  from  the 
conduct  of  the  driver  on  the  occasion. 

''It  appears  that  the  driver  drove  tho  horses  attached  to  the  stage  coach  into 
the  boat,  and  after  tying  tho  lines,  ho  left  the  bos  and  proceeded  to  water  tlia 
horses,  lie  did  not  continue  to  hold  tho  Hues,  nor  s:iy  anything  showin;;  that 
ho  had  taken  upon  himself  tho  safe  keeping  of  tho  horses :  and  tho  only  circum- 
stance tending  to  show  that  they  were  in  his  keeping  at  tho  time,  is  the  fact 
that  he  was  carried  into  the  river  by  the  horses.  Bat  this  might  havo  been 
done  by  efforts  to  stop  them,  by  seiziug  the  bridle,  which  ho  would  very  nat»- 
rally  use,  as  he  was  standing  before  them  and  watering  them  when  they  start- 
ed off.  It  is  not  sudlclent  to  show  that  ho  had  undertaken  to  keep  them  safe- 
ly, but  is  more  properly  to  bo  regarded  as  an  effort  to  aid  the  ferryman  iu  per- 
forming his  duty :  and  tho  fact  that  he  lett  them  and  proceeded  to  get  water 
for  them  immediately  after  driving  them  into  tho  boat,  tends  much  mora 
strongly  to  prove  that  they  were  in  tho  keeping  of  the  ferryman. 

**  There  appears  thercfuro  to  be  nothing  i:i  the  circumstauccs  sufficient  io 
exempt  tho  defendants  from  the  responsibility  resting  upon  them  from  tho 
nature  of  thcii*  nnilcrtaking." 

The  contract  implied  by  law  must  be  ascertained  from  tho  actual  intent  of 
tho  parties.  It  is  infiTred  from  the  facts  ;  audit  1:^ quite  clear  that  aiieraoa 
driving  a  team  harnosHed  before  a  wagon,  loadotl  with  goods,  does  not  ordina- 
rily intend  to  deliver  the  property  into  the  castody  of  tho  ferryman.  Ha 
keeps  tho  reins  i:i  hand  ;  and  ho  doe^  not  so  entrust  tho  ferryman  wi.h  tho 
goods,  an  to  c!ja  -go  hiin  f  »r  th'^ir  loss  by  thefc.  So  wliere  a  man  goe^  o!i  boanl 
tho  boat,  with  a  pack  on  his  book,  he  does  not  usually  place  his  good^  i:i  the 
keeping  of  the  ferryman.  And  yet  in  each  of  these  cases  the  ferryman  lias  i!i  a 
general  sense,  possession  of  both  the  individuals  and  their  property,  and  is 
liable  f.tr  any  loss  arising  through  his  default  iu  duty.  See  Peirotti  v. 
ATLaughlin,  1  Strob.,  433;  Dill  v.  South  Carolina  R.,  7  Rich.,  loS. 

»  McrriLt  V.  Earlo,  31  Barb.,  33  ;  8.  C,  23  N.  Y.,  115,  relates  to  tho  lia'iility 
of  a  carrier  by  steamboat  o.i  the  Hudson,  for  a  spJiu  of  horses  received  uu  I  car- 
ried as  freight. 

«  Peun  v.  Buffalo  «&  Erie  R.  R.  Co.,  49  N.  Y.,  204 ;  Cragln  ▼.  N.  Y.  C.  R.  Co., 
&1  N.  Y.,  01. 

•  Sieiger  v.  Erie  Railway  Co.,  5  Hun.  (12  S.  C.  N.  Y.),  345 ;  Welsh  ▼.  Pltti- 
bdigh  R.,  10  Ohio  St.,  65 ;  East  Tenn.  R.  v.  Whittle,  27  Go.,  535. 
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The  carrier  does  not  assume  the  entire  custody  dt  tlie  cattle,  and  he 
does  not  come  under  the  full  responsibility  of  a  common  carrier ;  indeed, 
lio  does  not,  in  the  absence  of  a  special  contract,  become  liable  for  dam- 
ages caused  by  an  occurrence  incident  to  the  carriage  of  live  animals  in 
a  railroad  car,  Trhere  he  could  not  have  prevented  the  injury  by  the  ex- 
ercise of  diligence  and  care.^  By  analogy,  a  ferryman  who  does  not 
assume  the  exclusive  custody  of  carriages  and  horses  driven  on  board 
his  boat  and  held  by  the  driver,  should  not  be  held  to  the  full  responsi- 
bility of  common  carriers ;  and  conceding  him  to  st4ind  in  the  relation 
of  a  common  carrier,  he  should  not  be  held  liable  for  damages  resulting 
solely  from  the  uncontrollable  instincts  of  live  animals.* 

§  507.  The  ferryman  must  exercise  a  high  degree  of  care  in  receiving 
either  passengers  or  property  on  board  of  his  boat ; '  and  in  landing 
ihem.**  He  must  also  protect  horses  and  cattle  received  on  his  boat, 
from  loss  or  injur}',  by  the  use  of  suitable  chains  and  guards.*^  He  must 
take  every  reasonable  precaution  to  guard  against  casualties  and  dangers 
incident  to  the  situation  ]  and  he  is  not  allowed  to  excuse  himself  from 
liability,  by  showing  that  his  boat  has  been  long  used,  Avithout  accident^ 
and  without  any  barrier  to  prevent  cattle  from  fallmg  off.*  He  is  not 
allowed  to  show,  in  excuse  for  his  negligence,  that  it  is  customary  with 
other  carriers  to  conduct  their  business  with  equal  negligence.®  And 
yet  there  are  cases  in  which  it  is  admissible  to  show  that  the  carrier'a 
boat  was  properly  constructed  or  equipped,  and  where  the  testimony  must 
have  some  reference  to  the  usual  mode  of  constsruoting  or  equipping  like 
boats."' 

On  account  of  his  responsibility,  the  ferryman  has  the  right  to  regu- 
late the  mode  of  receiving  and  placing  goods  and  chattels  on  his  boat ;  ^ 
and  a  traveller  has  a  right  to  rely  upon  his  judgment.^    Por  the  same 


1  Clarke  v.  Rochester  &  S.  R.  Co.,  14  N.  T.,  570;  Gabay  v.  Lloyd,  3  B.  and 
C,  793 ;  Lawrence  v.  AberdeeD,  5  B.  and  Aid.,  107. 

'  Cragin  v.  N.  Y.  Central  R.  Co.,  Bapra,  &1  N.  Y.,  61 ;  Smith  v.  K.  H,  S^  K. 
R.  Co.,  12  Allen,  531. 

'  Pomeroj  v.  Donaldson,  4  Mo.,  33 ;  Hazman  v.  Hoboken  Land  &.  Imp.  Co., 
2  Daly,  130 ;  S.  C,  50  K.  Y.,  53 ;  Miles  v.  Jones,  1  McCord,  157. 

*  White  V.  Winnisimmet,  7  Cuah.,  155;  Clark  v.  Union  Ferry  Co.,  35  N.  Y., 
485 ;  Willoughby  v.  Horridgo,  12  C.  B.,  472 ;  Walker  v.  Jackson,  10  M,  and  W., 
161 ;  5  Hiiu.,  523 ;  Simmons  v.  New  Bedford  Co.,  97  Mass.,  361,  36d. 

'  Lewis  V.  Smith,  107  Mass.,  534 ;  8  Gray,  547. 
^  Cleveland  v.  N.  J.  Steamboat  Co.,  5  Hun.,  523. 

^  Doagan  v.  Champlain  Trans.  Co.,  56  K.  Y.,  1 ;   Crooheron  y.^  North  Shore 
Siaten  Island  Ferry  Co.,  id.,  656 ;  commented  on  in  5  Hnn.,  523,  527. 
<  Claypool  V.  McAllister,  20  111.,  504 ;  ante  $  506. 

*  Pomeroy  v.  Donaldson,  4  Mo.,  36.   The  ferryman  must  not  overload  hia  boat. 
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reason,  it  rests  with  the  ferryman  to  determine  as  to  the  safety  of  at- 
tempting a  trip,  in  a  storm  or  in  a  freshet ;  and  it  is  agreed  that  he  Is 
not  liable  for  losses  caused  by  a  storm  or  a  tempest,  arising  after  his  boat 
is  under  way  .^  He  is  bound  to  transport  goods  or  chattels  during  the  day 
and  until  the  close  of  business  hours  in  the  evening,  unless  ho  is  excused 
by  the  weather  or  the  flood,  rendering  the  passage  dangerous.' 

§  508.  Masters  qf  Vessels,  The  master  of  a  vessel  also  comes  within 
the  description  of  a  common  carrier.  Although  ho  receives  his  salary 
from  tho  owners,  it  does  not  affect  or  annul  his  common  law  liability,  if 
he  does  not  keep  the  goods  delivered  into  his  custody  safely.  This  rule 
was  first  adjudged  in  the  reign  of  Charles  the  Second,  on  the  following 
grounds :  First,  because  he  takes  a  reward  and  the  usage  is,  that  half 
wages  are  always  paid  him  before  he  goes  out  of  the  country.  Second, 
that  he  may  make  a  reserve  and  caution  for  himself.  Third,  that  no 
difference  can  be  assigned  between  him  and  a  hoyman,  common  carrier, 
or  innholder.  Fourth,  that  he  is  rather  an  oflBcer  than  a  servant,  hav- 
ing power  to  impawn  the  ship,  and  to  sell  bona  pertiura.  In  cfiFect, 
too,  his  reward  is  paid  by  the  merchants  upon  tho  same  condition  as 
freight  is  to  tho  owners ;  namely,  that  such  freight  is  earned  without 
which  his  wages  would  not  be  duc.^ 

This  decision  was  made  in  Mors  v.  Slue,  which  was  an  action  brought 
against  the  master  of  a  ship  for  goods  delivered  into  his  custody,  and 
stolen  from  tho  ship  without  his  fault,  by  persons  pretending  themselves 
to  be  officers  with  a  warrant  to  search,  and  the  defendant,  who  had  been 
used  to  receive  the  freight  and  make  contracts  for  transporting  goods, 
was  held  responsible  as  master.* 

§  509.  The  master  is  liable  to  the  merchant  from  whom  ho  receives 
goods  for  transportation,  precisely  to  tho  same  extent  and  in  the  same 
form  of  action  as  tho  owner ;  but  he  is  liable  in  a  different  character  and 
on  a  different  ground.*  The  owner  is  liable  by  reason  of  his  public  em- 
ployment and  tho  profit  derived  from  it  for  freight.  The  master  is  liable 
on  his  own  contract  for  tho  transportation  of  tbo  goods  and  by  virtue  of 
his  taking  charge  of  them  for  that  purpose.  The  liability  of  the  owners 
is  implied  by  law,  from  the  nature  of  their  employment,  on  the  ground 
of  public  policy ;  while  that  of  tho  master,  who  is  not  an  owner,  and  re- 
ceives no  part  of  the  freight,  seems  to  arise  rather  from  his  express  on- 

*  Cook  V,  GourdiD,  2  Nott  and  MoCord,  19. 
«  Pate  V.  Henry,  5  Stew,  and  P.,  101. 

*  Jeremy's  Law  of  Carriers,  8 ;  the  master  is  liable  for  the  negligent  aoto  ci 
those  under  Ais  authority;  Kennedy  v.  Ryall,  67  K.  T.,  379. 

^  1  Ventr.  R.,  190, 233 ;  2  Ld.  Kaym.,  919 ;  2  Kent'a  Comm.,  599. 

*  Patten  v.  Magrath,  1  Rice  R.,  162. 
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dertaklng ;  still,  on  tho  same  ground  of  policy  and  in  favor  of  commcrco, 
ho  is  held  personally  responsible  on  his  contract,  even  whore  tho  own- 
ers are  known,  which  is  tiius  far  a  departure  from  tho  general  law  of 
principal  and  agent.^ 

Masters  of  vessels  who  undertake  to  carry  goods  for  hire,  are  liable 
as  common  carriers,  whether  tho  transportation  bo  from  port  to  port, 
within  the  State,  or  beyond  sea,  at  home  or  abroad ;  and  they  arc  an- 
swerable, as  well  by  the  marine  law  as  by  the  common  law  of  England, 
for  all  losses  not  arising  from  inevitable  accidents,  or  such  as  could  not 
be  foreseen  or  prevented.^  In  an  action  of  assumpsit  on  a  bill  of  lading 
signed  by  the  master,  of  goods  shipped,  as  from  Liverpool  to  New  York, 
he  is  answerable  for  any  deficiency  in  the  cargo,  whether  embezzled  or 
otherwise  lost.^  And  tho  rule  of  damages  is  their  value  at  the  place  of 
destination.  In  his  relation  to  the  shipper  or  consignee  of  goods,  tho 
master  is  both  a  principal  and  an  authorized  agent  of  the  owners  of  tho 
vessel  entrusted  to  him ;  ^  but  ho  is  not  liable  on  a  bill  of  lading  signed 
hy  him,  jointly  with  tho  owners.* 

§  510.  As  between  himself  and  the  owners,  tho  master  of  a  vessel  is 
an  agent  clothed  with  extensive  powers ;  authorized  to  make  contracts 
for  supplies,^  for  repaira  to  the  ship,''  for  advances  to  discharge  a  claim 
for  salvage,®  and  for  the  transportation  of  goods.*  Absent  from  home, 
on  a  voyage,  or  at  a  port  of  necessity,  he  has  such  powers  as  are  neces- 
sary to  enable  him  to  protect  the  property  and  interests  entrusted  to  his 
care.  Under  the  stress  of  necessity  he  may  borrow  money  in  a  foreign 
port,  and  hypothecate  the  vessel  for  its  repayment;*®  or  sell  her,  when 
that  is  tho  only  means  of  proservhig  for  tho  owners  or  insurers  any  part 
of  her  value )  ^^  or  acting  in  good  faith,  and  being  unable  to  consult  the 
owners,  he  may  even  sell  the  cargo,  under  an  absolute  or  really  urgent 
necessity,  to  preserve  or  save  its  valuo.*^    But  ho  cannot  justify  a  sale, 

*  1  Eice  R.,  162,  S.  C. ;  Price  v.  Hartshorn,  44  Barb.,  655. 

•  Elliott  V.  Russell,  10  John.  E.,  1 ;  Scliieffelin  v.  Harvey,  6  John.B.,  171, 
'  Walkinson  v.  Law  ton,  8  Jobu.  E.,  213. 

^  Kemp  V.  Congbtry,  11  John.  R.,  107 ;  Bassey  v.  Donaldson,  4  Dallas  R.,  296 ; 
1  Wash.  (Cir.  Co.)  R.,  142. 

«  8ewall  V.  Allen,  6  Wend.  R.,  335;  2  Wend.  R.,  327. 

"  Sager  v.  Nichols,  1  Daly,  1 ;  see  Kenzel  v.  Kirk,  37  Barb.,  113 ;  McCready 
V.  Thorn,  51  N.  Y.,  454. 

'  Provost  V.  Patchin,  9  N.  Y.,  235. 
'  Loback  v.  Hotchkiss,  17  Abbott  Pr.,  68. 
»  Ward  V.  Green,  6  Cowen,  173. 
^^  Reade  v.  Com.  Ins.  Co.,  3  John.  R.,  352. 
1  ^  Chambers  v.  Grantzon,  7  Bosw.,  414 ;  32  JST.  Y.,  688. 
*«  Batler  v.  Murray,  30  N.  Y.,  Sa 
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where  bo  has  the  power  at  hand  to  send  forward  the  goods  safely  by 
another  ship,  or  is  able  to  repair  his  own  and  prosecute  the  voyage. 
Being  unable  to  prosecute  the  voyage,  or  to  send  forward  the  goods,  ho 
is  bound  to  act  for  the  best  interest  of  all  concerned,  including  the 
owners  of  the  cargo  and  the  owners  of  the  vessel.  He  must  do  what  ho 
can  for  the  preservation  of  the  cargo,  and  it  his  duty  towards  the  owners 
of  the  vessel,  to  earn  freight  if  he  can.* 

§  511.  Owners  of  Vessels.  The  owners  of  vessels  employed  in  the 
carrying  business  on  our  lakes  and  rivers,  or  on  the  high  seas,  are  com- 
mon carriers  of  such  goods  as  they  hold  themselves  out  to  the  community 
as  ready  to  receive  and  transport  from  place  to  place.^  It  was  at  one 
time  held  in  this  State  that  the  owners  of  a  vessel  transporting  goods 
on  the  high  seas  are  not  common  carriers,  within  the  meaning  of  the 
rule,  subjecting  them  to  all  losses  or  injuries,  which  arise  from  any  other 
cause  than  the  act  of  God,  or  the  enemies  of  the  country ;  and  that  ia 
an  action  against  them  for  loss  or  damage  from  any  other  cause,  it 
should  bo  submitted  to  the  jury,  upon  the  evidence,  whether  they  used 
ordinary  care  and  diligence.^  But  this  doctrine  is  in  direct  conflict  with 
previous  decisions  of  the  same  court,  and  it  has  been  since  overruled.^ 
In  recent  cases  the  carrier  upon  the  high  seas  is  uniformly  regarded  as 
a  common  carrier,  in  the  same  manner,  and  to  the  like  extent,  as  the 
carrif^r  upon  land,  except  in  so  far  as  his  responsibility  is  limited  by 
statute.*^ 

The  English  decisions  are  to  tho  same  effect,  holding  the  owners  of 
vessels,  loading  and  carrying  goods  to  and  from  foreign  ports,  answera- 
ble as  common  carriers.^  In  short,  it  is  deemed  a  settled  point,  that 
masters  and  owners  of  vessels  are  liable  in  port,  at  sea  and  abroad,  to 


'  Benrle  t.  Scovell,  4  John.  Ch.,  418;  Tho  Amer.  Ins.  Co.,  4  Wend.,  45 ;  Ogdcn 
V.  Gen.  Mntaal  Jus.  Co.,  2  Duer,  *204;  Nelson  v.  Belmont,  21  N.  T.,  3G. 

Tho  master's  dary  to  Bcnd  for\7ard  the  goods  hy  another  vessel  is  only  im- 
perative when  he  is  able  to  sccnro  a  vessel  in  tho  same  or  in  a  contiguous  port, 
within  a  reasonable  distance.  Saltus  v.  Ocean  Ins.  Co.,  12  John.,  107 ;  Tread- 
well  V.  Union  lus.  Co.,  6  Cowen,  270 ;  Hu^g  v.  Augusta  Ins.  &,  B.  Co.,  7  Hov. 
U.  S.,  595. 

■  Sewall  V.  Allen,  6  Wend.  R.,  335 ;  2  Wend.  IL,  327. 

*  Ayman  v.  Astor,  G  Cowen  R.,  267. 

*  10  John.  R.,  1 ;  11  John.  R.,  107 ,-  6  John.  R.,  170 ;  8  John.  B.,  IIS;  GonM 
V.  Hill,  2  Hill  R.,  G23;  Door  v.  N.  J.  Steam  Navigation  Co^  4  Sand.  R.,  136; 
Wilcox  V.  Parmeloe,  3  Sand.  R.,  610;  11  N.  Y.,  485. 

'  Piice  V.  Powell,  3  Comst.  R.,  322 ;  see  Act  of  Congress  of  1851 ;  B.  a  of  U. 
S.,  831,  832. 

<  Fragano  v.  Long,  4  Bam.  and  Cres.  R.,  210;  10  J<4in.  B.,7;  S  Kent's 
Comin.,  009. 
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tbe  whole  extent  of  inland  carriers,  unless  exempted  by  the  exceptions 
in  the  contract  of  charter-party,  or  bill  of  lading,  or  by  statute.  Under 
the  marine  law  the  rule  of  liability  is  essentially  the  same.^ 

§  512.  The  employment  of  a  vessel  determines  its  character  as  a  com- 
njon  carrier.  Whore  a  ship  is  not  put  up  to  freight,  but  employed  by 
the  owner  on  his  own  account,  and  the  master  receives  goods  of  another 
person  on  board  as  part  of  his  privilege,  tailing  to  himself  the  freight, 
the  owner  is  not  answerable  for  the  conduct  of  the  master  in  relation  to 
such  goods.'  The  shipper  thus  making  a  private  bai^ain  with  the  mas- 
ter, is  not  allowed  to  hold  the  owner  liable  thereon ;  on  the  ground  that 
the  owner  did  not  actually  authorize  the  contract,  nor  permit  his  ship 
to  be  advertised  or  held  out  for  freight.^ 

The  master's  power  to  bmd  the  owners  is  but  a  branch  of  the  general 
law  of  agency.^  When  the  vessel  is  what  is  called  a  general  ship,  that 
is,  one  in  which  the  master  or  owners  engage  separately  with  a  num- 
ber of  persons  unconnected  with  each  other,  to  convey  their  respective 
goods  to  the  place  of  the  ship's  destination,  the  master  has  authority  to 
receive  goods  on  freight,  unless  prohibited  by  the  presence  of  the  owner 
exclusively  attending  to  the  shipment  of  the  cargo.  The  owner's  pre- 
sence does  not  of  itself  show  the  master's  want  of  authority.^ 

§  513.  Outside  of  the  usual  business  in  which  a  vessel  is  employed, 
the  master  has  no  implied  authority  to  bind  his  principal.  Ilence  in 
order  to  render  the  owner  of  the  vessel  liable  on  the  contracts  of  the 
master,  it  must  bo  proved  that  the  vessel  was  in  the  owner's  employ- 
ment, that  the  master  was  appointed  by  him,  and  that  ho  acted  in 
making  such  contracts  within  the  scope  of  his  authority.^  A  private 
contract  with  the  master  to  carry  a  money  parcel,  the  carriage  of  which 
is  not  within  the  vessel's  ordinary  business,  does  not  render  the  owners 
responstblo.'' 

§  51i.  These  is  no  distinetion  between  the  owners  of  ships  carrying 

1  10  Jolin  R.,  8 ;  McClnre  v.  Hammond,  1  Bay's  B.,  99 ;  Bell  v.  Beed,  4  Binn. 
E.,  127. 

*  King  V.  Lenox,  19  John.  R.,  235. 

*  Walter  v.  Brewer,  11  Mass.  R.,  99. 

*  Lloyd  V.  Grabert,  10  Jar.  N.  8.,  349 ;  33  L.  J.  Q.  B.,  241 ;  12  W.  R.,  953 ;  6 
B.  and  s',  100,  120 ;  33  L.  J.  Q.  B.,  74. 

'^  Ward  V.  Green,  6  Cowen,  173, 176. 

^  Reynolds  v.  Tappan,  15  Ma«s.  R.,  370 ;  The  Schooner  Freeman  v.  Bncklng- 
ham,  18  How.  U.  S.,  182;  bee  Armonr ▼.  Mich.  C.  R.  Co.,  65  N.  Y.,  111. 

'  Allen  V.  8ewall,  2  Wend.,  327 ;  S.  C,  6  Wend.,  335.  In  this  case  a  package 
of  hills  was  delivered  to  the  master  of  a  steamboat  at  New  York  for  Albany  ; 
nud  it  appeared  that  the  carriage  of  such  packages  was  not  a  part  of  the  boat's 
oidiuary  bosinesa. 
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goods  on  the  high  seas  and  the  owners  of  steamboats  and  other  cnR 
that  ply  upon  our  inland  waters  as  carriers  for  all  persons  indifferently: 
the  same  rule  of  responsibility  attaches  to  a  carrier  by  water  as  to  a 
carrier  by  land.^  The  main  difference  in  their  liability  arises  out  of  the 
United  States  statute,  and  the  exceptions  so  generally  insert'Cd  in  bills 
of  lading;  exempting  the  carrier  from  liability  for  certain  losses  caused 
by  the  perils  or  dangers  of  the  sea,  rivers  or  lakes.* 

The  owners  of  boats  transporting  goods  and  merchandise  on  the 
canals,  for  the  public  generally,  are  common  carriers;^  and  they  are  not 
common  carriers,  or  liable  as  such,  unless  they  are  engaged  in  the  carry- 
ing business,  as  a  general  or  public  employment.^  The  owner  assumes 
the  charactier  when  he  enters  upon  the  business ;  his  liability  does  not 
much  depend  upon  his  interest  in  the  boats,  or  upon  the  means  by  which 
the  business  is  carried  on.  Hoymen  and  barge  owners  and  wharfingers, 
employed  habitually  in  carrying  goods  for  all  persons  indiscriminately 
for  hire,  are  considered  common  carriers,  and  subject  to  the  liabilities 
incident  to  the  business.'  But  a  wharfinger  is  a  common  carrier  only 
where  ho  undertakes  the  duty  of  carrying  goods  in  lighters  to  and  from 
vessels  in  the  river ;  he  is  not  ordinarily  a  carrier.^  So  a  common  barge- 
man is  a  common  carrier,  when  ho  is  accustomed  to  carry  goods  for  hire 
for  the  public  generally,  as  from  London  to  Milton  and  other  places  in 
Kent.'' 

§  515.  Our  railroads  have  within  quite  modem  times  occupied  nearly 
all  the  great  lines  of  inland  transportation.  The  corporations  construct- 
ing and  operating  them,  have  become  carriers  on  a  great  scale ;  they 
advertise  for  freight;  they  make  known  the  terms  of  the  carriage  j  they 
provide  suitable  vehicles,  and  appoint  convenient  places  for  receiving 
and  delivering  goods ;  and  as  a  legal  consequence  of  these  acts,  they 
have  become  common  carriers  of  merchandise,  and  are  subject  to  the 
provisions  of  the  common  law  applicable  to  carriers.    They  hold  them- 

1  Elliott  V.  Bossell,  10  John.  K.,  1 ;  Price  v.  Hartshorn,  44  Barb.,  655;  Sean 
V.  M'Arthur,  21  Wend.  R.,  190;  Bell  v.  Reed,  4  Binn.  R.,  127  ;  6Wend.,33»; 
Hastings  v.  Pepper,  11  Pick.  R.,  81 ;  Crosby  v.  Fitch,  12  Conn.  R.,  410;  Kemp 
V.  Conghtry,  11  John.  R.,  107, 

*  The  effect  of  tbe  statato  and  of  special  contracts  will  be  considered  in  an- 
other connection ;  post  $  i  556-5  GO. 

>  Arnold  ▼.  Hallenbake,  5  Wend.  R.,  33 ;  Fairchild  v.  Slocam,  19  Wend.  R^ 

329. 

*  Fish  V.  Clai'k,  2  Lansing,  176 ;  S.  C,  49  N.  Y.,  122. 

<  Jeremy's  Carriers,  7, 8,  9 ;  Ingate  v.  Christie,  3  C.  and  K.,  61 ;  Dole  r.  HaU| 
1  Wils.  R.,  281. 

6  Having  ▼.  Todd,  1  Stark.  R.,  59 ;  Piatt  v.  Hibbard,  7  Cowen,  497, 
^  Rich  v.  Eneeland,  Cro.  Jac.,  330. 
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selves  out  fio  the  commmdty  as  ready  to  carry  goods  and  produce  or 
freight,  and  they  come  under  the  usual  description  and  responsibilities 
of  common  carriers  for  hire.* 

§  51G.  Express  companies  organized  as  joint-stock  companies^  or  acting 
as  partners  and  engaged  in  the  business  of  carrying  money  parcels  and 
goods  over  fixed  routes,  are  common  carriers.  They  undertaiie  to  trans- 
port and  deliver  goods  for  hire,  though  they  do  not  own  the  roads  or 
cars  or  boats  employed  in  the  transportation.  They  are  more  than  for- 
warders ;  their  contracts  bind  them  for  the  carriage  and  delivery  of  the 
goods,  and  they  are  therefore  held  responsible  as  carriers;'  common 
carriers  of  that  class  of  packages  and  goods  which  they  are  accustomed 
to  carry,  and  hold  themselves  out  to  the  community  as  ready  and  wil- 
ling to  receive  for  transportation.'  At  first  they  carried  packages  of 
coin,  bullion,  bank  notes,  commercial  paper,  and  like  articles  of  con- 
siderable value,  occupying  but  a  small  space ;  by  degrees  they  have 
extended  the  business  so  as  to  include  goods  and  things  of  greater  bulk.^ 
They  have  also  added  to  it  new  features,  and  assumed  other  duties  not 
attaching  to  an  ordinary  common  carrier;  such  as  taking  a  bill  for 
goods,  or  a  negotiable  note,  for  collection.*  We  shall  see  presently 
that  their  liability  as  carriers  is  very  generally  modified  by  an  express 
contract. 

§  517.  An  agreement  by  a  private  person  to  carry  and  deliver  goods 
safely,  renders  him  responsible  for  the  goods  ;^  it  binds  him  according  to 
the  true  intent  of  the  parties.  Where  the  master  of  a  storeship  in  the 
king's  service  takes  in  the  bullion  of  a  private  merchant  on  freight,  as 
from  Gibraltar  to  Woolwich,  giving  a  receipt  for  the  delivery  of  the 
same  (the  act  of  God  and  the  king's  enemies  only  excepted),  he  assumes 
the  responsibility  of  a  common  carrier,  and  is  liable  for  the  loss  of  the 
bullion,  though  stolen  out  of  his  cabin  after  the  ship's  arrival.''    So  the 

^  Camden  and  Amboy  R.  and  Transp.  Co.,  13  Wend.,  611 ;  Weed  t.  Saratoga 
and  S.  R.  Co.,  19  Wend.,  534 ;  Thomas  v.  Boston  and  Prov.  R.  Co.,  10  Metcalf, 
472 ;  Burtis  v.  Buffalo  and  State  Line  R.  Co.,  24  N.  Y.,  269  ;  Crouch  v.  London 
and  Northwestern  R.  Co.,  14  C.  B.,  255;  7  Railw.  Cas.,  717. 

'  Ante  $  335;  Frothingliam  t.  Barney,  6  Hun.,  366. 

*  Sweet  V.  Barney,  23  N.  Y.,  335 ;  Russell  v.  Livingston,  19  Barb.,  346 ;  Slier, 
man  v.  Wells,  28  Barb.,  403. 

^  Van  Winkle  v.  Adams  Express  Co.,  3  Robt.,  59 ;  Belger  v.  Dinsmoro,  51 
N.  Y.,  166. 

'  Collender  v.  Dinsmoie,  64  Barb.,  457;  S.  C,  55  N.  Y.,  200;  Pahner  v.  Hoi* 
land,  51 N.  Y.,  416. 

^  Robinson  y.  Danmore,  2  Bos.  and  Pull.  R.,  417 ;  Powers  v.  Davenporti  7 
Blackf.  R.,  497. 
'  ^  Hatchwell  v.  Cook,  6  Taunt.  R.,  577. 
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commander  of  a  ship  of  war  has  been  held  liable  for  not  safely  keeping 
and  deHyerli]^  bullion^  receivod  by  him  from  a  merchant  to  carry  home 
from  a  foreign  port.^  Regarded  as  a  private  carrier^  he  must  excuse  his 
failure  to  deliver  the  property  at  the  place  of  destination ;  and  though 
the  contract  bo  invalid^  he  must  surrender  the  property  on  demand,  or 
account  for  it  in  some  way.'  He  stands  in  a  situation  analogous  to  that 
of  a  person  who  occasionally  entertains  travellers  for  pay^  like  some  of 
the  fai*mcrs  in  a  now  country,  and  is  held  liable  for  good  faith  and  rea- 
sonable diligence,  and  not  responsible  as  an  innkeeper.^ 

§  518.  II,  Duty  op  the  Oaeribr  to  Ebobivb. 

It  is  the  duty  of  a  common  carrier,  on  being  tendered  a  reasonable 
compensation,  to  receive  and  carry  all  goods  offered  to  him  for  k-ans- 
portation,  within  the  lino  of  his  business.  Having  room  or  the  means 
of  transporting  the  goods,  he  is  bound  t^  receive  and  carry  them  over 
his  established  route  ]  he  holds  himself  out  to  the  community  as  ready 
and  willing  to  carry  goods  for  all  persons,  without  limitation ;  and  the 
law  charges  him  with  the  duty  of  fulfilling  his  engagement  with  the 
public.  It  holds  him  liable,  in  an  action  based  on  his  breach  of  duty, 
for  a  refusal.* 

It  is  safe  ^o  say  that  the  carrier  is  ordinarily  bound  to  receive  and 
carry  the  goods,  on  being  tendered  the  usual  freight  paid  on  like  goods 
over  the  same  route,  received  and  handled  in  the  same  manner.  Under 
ordinary  circumstances  it  is  fair  to  assume  that  the  freight  usually  paid 
and  received,  on  like  goods,  is  a  reasonable  compensation.'  On  some 
routes  the  rates  of  freight  are  as  definitely  fixed  as  the  price  of  any  staple 
of  merchandise.  It  is  not  so  fixed  on  other  lines  of  transportation; 
and  it  must  also  be  admitted  that  the  amount  ought  to  depend  some- 
what upon  the  liability  assumed  by  the  carrier;^  upon  the  dass  or  na- 

^  Hodgson  T.  FnlleitoDy  4  Tanat.  R.,  787. 

*  Sheldon  v.  BobinsoD,  7  N.  H.,  157. 

'  Peikins  v.  Picket,  9  Yerger,  490;  Lyon  v.  Smith,  1  Morris,  Iowa,  E.,  184. 

*  Riley  v.  Home,  5  Blng.,  917 ;  Cole  v.  Goodwin,  19  Wend.,  261 ;  N.  J-  Steam 
Nav.  Co.  V.  Merchants  Bank,  C  How.  U.  S.,  344 ;  Crouch  v.  Great  Northern  fi., 
14  Com.  Bench,  255 ;  25  Eng.  L.  andEq.,  237 ;  Merriam  v.  Hartford  R.,  20  Conn., 
354  ;  Jordan  v.  Fall  River  R.,  5  Cush.,  69;  Morton  v.  Tibhetfc,  15  A.  &  E.,  423; 
Galena  R.  t.  Roe,  18  111.,  488 ;  New  England  Express  Co.  v.  Maine  Central  S. 
R.  Co.,  57  Maine,  188. 

'  Galena  R.  v.  Roe,  18  lU.,  483 ;  Lamar  v.  New  York  S.  Nav.  Co.,  16  Ga^  558. 

^  In  Holford  v.  Adams,  2  Da^r,  471,  the  contract  relieved  the  expieaa  com- 
pnny  from  any  liability  not  arising  fh>m  frand  or  gross  negligence,  and  it  was 
held  that  this  stipulation  was  to  be  considered  in  fixing  the  amount  that  ahoold 
be  paid  as  freight. 
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tnre  of  the  goods,  tho  modo  of  handling  them;  the  preparations  requisite 
for  their  conveyance,  and  upon  tho  fact  that  tho  goods  are  received  only 
occasionally  and  in  small  parcels,  or  continuously  and  in  largo  masses.^ 
The  rates  of  toll  paid  on  merchandise  passing  through  the  canal  are 
fixed  \nth  some  reference  to  the  value  of  tho  goods }  measured  only  by 
the  weight,  com  pays  a  less  toll  than  wheat,  and  wheat  less  than  flour. 
There  is  much  more  reason  for  charging  freight  with  some  reference  to 
the  value  of  tho  goods  transported.^ 

§  510.  Complaints  are  sometimes  made  against  railroads  on  the  ground 
of  discriminations  made  in  favor  of  through  freight ;  and  these  com- 
plaints would  appear  to  be  just  when  a  road  charges  one  man  more 
than  it  does  another  for  tho  conveyance  of  the  same  class  of  goods  over 
the  same  distance,  after  making  a  due  allowance  for  tho  difiference  in  the 
expense  of  loading  or  unloading  the  goods.  Having  ascertained  what 
is  a  reasonable  compensation  for  a  conveyance  of  the  goods,  the  carrier 
has  no  right  to  exact  anything  more.  He  has  a  right  to  charge  less  i 
and  hence  tho  mere  fact  of  unequal  charges  being  made  on  like  freight, 
carried  over  the  same  route,  does  not  prove  a  violation  of  legal  duty.' 

There  has  been  some  recent  legislation,  in  this  country  and  in  Eng- 
land, designed  to  ascertain  what  shall  be  allowed  as  a  fair  compensation 
for  the  conveyance  of  property  on  railroads }  and  these  statutes  fixing 
maximum  rates  of  freight  are  valid  within  the  State  enacting  them.^  lu 
England,  some  railways  are  by  their  charters  expressly  or  impliedly  lim- 
ited to  reasonable,  equal  and  impartial  rates ; '  and  aro  not  allowed  to 
demand  or  recover  unequal  rates  of  freight.*  Not  being  thus  limited,  or 
only  limited  to  reasonable  charges,  the  carrier  is  not  considered  obliged 

*  This  point  has  l>ecn  much  discussed  in  England  nnder  tho  statute  requir- 
ing uniform  rates.  Crouch  v.  The  Great  Northern  Bailw.,  25  £ng.  L.  and  Eq., 
449. 

'  Fitchbnrg  R.  R.  Co.  v.  Oage,  12  Gray,  393.  In  this  case  it  was  held  not 
illegal  to  demand  different  rates  of  freight  on  different  kinds  of  property. 

*  Finnie  v.  Glasgow  <&  Southwestern  Railw.,  2  McQueen's  II.  of  L.,  177 ;  34 
Eng.  L.  and  Eq.,  11 ;  Ransomuv.  Eastern  Counties  Raiiw.,  1  C.  B.  (N.  S.),  437; 
S.  C,,  4  id.,  135  ;  38  Eng.  L.  and  Eq.,  2:i2. 

*  Peik  V.  Chicago  Sc  Northwestern  R.  Co.,  4  Otto,  164  ;  Lawrence  v.  Same, 
4  Otto,  1C4;  Chicago,  Milwaukee  &,  St.  Paul  R.  Co.  v.  Ackley,  4  Otto,  170; 
Winona  <&  St.  Peter  R.  Co.  v.  Blake,  4  Otto^  180;  Stone  \r.  Wisconsin,  4  Otto, 
181. 

*  Boxendnle  v.  London  <&  Sontliwestem  R.  Co.,  4  H.  d^  C,  130 ;  35  L.  J. 
Exch-,  103 ;  1  L.  R.  Exch.,  137 ;  12  Jur.,  N.  S.,  274;  Parker  v.  Great  Western  R. 
Co.,  7  M.  and  G.,  253 ;  7  Scott  N.  R.,  835 ;  8  Jur.,  194 ;  Branley  v.  South  Eastern 
R.  Co.,  12  C.  B.  (N.  S.),  63;  9  Jur.  N.  S.,  329;  31  L.  J.  C.  P.,  236;  6  L.  T.  N.  S^ 
456. 

*  Pickford  v.  Grand  Junction  R.  Co.,  10  M.  and  W.|  399. 
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by  tho  common  law  to  charge  equal  rates  to  all  his  customers ;  ^  indeed, 
the  railway  is  in  some  cases  expressly  permitted  to  charge  higher  than 
tho  average  rates  on  small  parcels^  not  exceeding  in  weight  five  hundred 
pounds ;  and  even  where  tho  company  is  required  to  establish  its  rates 
of  freight  at  so  much  per  mile,  equally  for  all  persons,  they  are  not  pro- 
hibited from  demanding  different  rates  on  different  classes  of  goods.' 

It  is  quite  evident  that  a  line  of  railroads  can  carry  freight  a  thousand 
miles  at  a  less  rate  per  mile,  than  it  can  carry  the  same  freight  one 
hundred  miles ;  since  tho  cost  of  loading  and  unloading  is  the  same  in 
both  cases.  And  though  we  eliminate  this  item  of  difference,  by  making 
a  due  allowance  for  it,  experts  in  tho  business  still  claim  that  a  line  of 
roads  may  carry  largo  quantities  over  long  distances  at  lower  rates  per 
ton  per  mile  than  smaller  quantities  over  shorter  distances,  and  derive 
equal  profits  from  tho  transportation ;  because  there  may  bo  greater 
economy  practiced  in  the  use  of  labor,  steam-power  and  rolling  stoi-k 
on  the  long  routes.^  A  settlement  of  this  question  of  fact  must  naturally 
precede  a  statute  establishing  freights  at  so  much  a  mile,  with  merely  an 
allowance  for  the  difference  in  the  expense  of  handling  the  goods.* 

§  520.  Railway  and  canal  companies  are  in  England  required  by 
statute  to  afford  all  reasonable  facilities  for  receiving  and  forwarding  and 
delivering  goods  and  chattels,  without  maldng  or  giving  any  unreason- 
able preference  or  advantage  to  or  in  favor  of  any  person  or  company, 
or  any  kind  of  traffic  j  and  without  subjecting  any  person  or  company  or 
traffic  to  any  prejudice  or  disadvantage.  For  any  conduct  in  contraven- 
tion of  tho  statute,  the  injured  party  may  havo  an  injunction  restraining 
the  company  from  any  further  violation  of  the  act.*  It  is  a  violation 
of  the  statute  for  a  railway  to  carry  for  one  person  or  company  the  same 
class  of  merchandise  at  lower  rates  than  they  charge  other  persons ;'  it 
is  a  discrimination  not  permitted  by  the  statute,  unless  there  be  circum- 
stances which  render  the  cost  to  the  company  of  carrying  for  the  former 
less  than  the  cost  of  carrying  for  tho  latter  ^''^  or  unless  the  goods  be  dif- 


1  BoxendalB  v.  Eafltem  Connties  R.  Co.,  4  C.  B.  (K.  S.),  63;  21  L.  J.  C.  P., 
137. 

•  Pnrker  v.  Great  Western  II.  Co.,  C  El.  and  Black.,  77 ;  2  Jur.  N,  S.,  385. 

3  Eansome  v.  Eastern  Counties  R.,  38  Eng.  L.  and  £q.,  i^2 ;  8.  C,  31  Law 
Times,  72;  tho  proposition  is  assnmod  in  Nicholson  v.  Greab  Western  B.  Co, 
4  C.  B.  N.  8.,  36(5 ;  4  Jnr.  N,  S.,  1187 ;  28  L.  J.  C.  P.,  89. 

•  Shipper  v.  Penn.  E.  Co.,  47  Pa.  St.  E.,  3o9. 
»  17  and  18  Vict.  C,  31. 

•  Harrison  v.  Cockermouth  &  W.  K.  Co.,  3  C.  B.  K.  S.,  693 ;  4  Jar.  K.  S.f  239' 
27  L.  J.  C.  P.,  169. 

»  Oxhido  V.  North  Eastern  E.  Co.,  1  C.  B.  N.  S.,  454;  3  Jur.  N.  S.,  637. 
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ferenfly  packed  or  done  up  in  parcels  so  as  to  occasion^  in  one  case  more 
and  in  the  other  less,  labor  and  trouble  in  handling  them.'  The  carrier 
must  deal  fairly^  he  must  give  the  same  advantages  and  facilities  to  all 
parties ;  and  he  must  not  establish  rates  or  conduct  his  business  in  such 
a  manner  as  to  make  it  operate  unequally  or  oppressively  towards  indi- 
viduals or  towards  a  particular  class  of  his  customers.^  The  Intent  of 
the  statute  is  to  give  to  all  persons,  in  their  deaJ^gs  with  a  railway  car- 
rier, a  perfect  equality  of  rights  and  privileges. 

Independent  of  the  statute  the  carrier  is  bound  to  receive  and  carry 
the  goods  of  all  persons,  indifferently,  on  the  same  terms,  namely,  for  a 
reasonable  compensation ;  and  the  rule  does  not  leave  him  the  room  or 
the  liberty  to  give  one  person  or  one  company  a  preference  over  others.* 
His  refusal  to  receive  and  carry  to  or  for  an  individual  or  a  company, 
without  giving  some  legal  excuse,  renders  him  liable  in  an  action  for 
damages — ^liable  to  the  party  tendering  the  goods,  where  they  are  con- 
signed to  a  factor  or  commission  merchant  for  sale/  The  party  tender- 
ing the  goods  for  conveyance  should  offer  to  pay  a  reasonable  compensa- 
Idon,  specifying  a  definite  sum ;  he  need  not  make  a  technical  tender  of 
the  money. 

The  carrier  has  a  right  to  know  the  nature  of  a  package  tendered  to 
him  for  carriage,  since  a  knowledge  of  its  value  must  naturally  dictate 
the  care  to  be  taken  of  it  and  the  price  to  be  paid  for  its  transportation } 
and  yet  he  cannot  refuse  to  receive  the  package  on  the  ground  that  the 
owner  declines  to  disclose  its  contents.' 

§  521.  The  law  does  not  permit  a  common  carrier  to  constrain  a  cus- 
tomer into  an  agreement  to  pay  unreasonable  rates  of  freight,  under 
peril  of  having  his  goods  refused.  It  justifies  the  customer  in  paying 
the  amount  demanded,  under  protest,  and  allows  him  afterward  to  re- 
cover back  the  amount  so  paid  exceeding  the  carrier's  reasonable  charges.* 

>  Boxendale  t.  Eastern  Counties  B.  Co.,  4  C.  B.  N.  S.,  63. 

*  Boxendale  v.  Great  Western  R.  Co.,  4  Jnr.  N.  S.,  1^1 ;  5  C.  B.  N.  S.,  909; 
Boxendalo  y.  Great  Western  R.  Co.,  5  C.  B.  N.  S.,  336 ;  28  L.  J.  C.  P.,  81 ;  4  Jnr. 
K.  S.,  1279 ;  Garton  t.  Great  Western  B.  Co.,  5  C.  B.  N.  8.,  669 ;  5  Jnr.  N.  8., 
685;  28  L.  J.  C.  P.,  158. 

*  New  England  Ex.  Co.  t.  Maine  Central  R.  R.  Co.,  57  Maine,  188.  See 
Andenried  t.  Phtla.  &,  Reading  R.  Co.,  68  Penn.  St.,  370,  and  Messenger  v. 
Penn.  R.  R.  Co.,  7  Vroom,  407 ;  S.  C,  37  K.  J.  (Law),  531 ;  36  N.  J.  Law,  407. 

^  Lafargo  t.  Harris,  13  La.  Ann.,  553 ;  see  the  form  of  the  complaint  or  de- 
claration which  was  held  sufficient  in  Piokford  t.  Grand  Junction  R.,  8  M.  and 
W.,  372. 

*  Crouch  V.  London  R.,  14  C.  B.,  255;  25  Eng.  L.  and  Eq.,  287. 

*  Parker  v.  Bristol  Sl  Exeter  R.  Co.,  6  Railw.  Cas.,  776 ;  Garton  y.  B.  A-Ek 
B.  Co.,  1  EL  B.  and  S.,  112. 
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Oa  the  same  principle  it  allows  the  owner  or  consignee,  at  the  plaoe  of 
destination,  to  pay  the  amount  of  freight  demanded,  under  protest,  and 
recover  bock  the  excess  above  the  amount  justly  due.^  Moneys  paid 
under  a  duress  of  goods,  in  order  to  obtain  possession  of  them  and  pre- 
vent serious  losses,  may  be  recovered  back  ^  and  this  species  of  duress 
is  not  a  whit  more  oppressive  than  an  unreasonable  demand  of  freight^ 
zoade  when  the  goods  are  first  tendered  to  the  carrier  for  transportation. 
§  522.  The  carrier  is  not  bound  to  depart  from  his  usual  mode  of 
veceiving  goods ;  he  has  a  right  to  prescribe  the  manner  and  the  time 
of  receiving  them,  treating  all  customers  alike.'  He  is  not  obliged  to 
accept  goods  of  an  explosive  or  dangerous  character ;  ^  or  goods  which 
are  threatened  with  destruction  by  the  violence  of  a  mob  or  by  a  present 
and  imminent  danger  from  a  fire/  Having  room  and  the  means  of  car- 
rying the  goods,  as  the  rule  is  usually  stated,  he  is  obliged  to  receive 
them,  and  not  otherwise — a  reasonable  qualification  of  the  rule  when  we 
consider  the  usages  or  modes  of  business  accompanying  the  establish* 
ipent  of  the  rule  itself.'  A  railway  carrier,  being  obliged  affirmatively 
tQ  prepare  for  and  provide  the  means  of  transportation,  is  clearly  bound 
to  anticipate  the  usual  and  ordinary  demands  of  business,  and  by  a  proper 
^distribution  of  its  rolling  stock  at  the  different  stations  along  the  road, 
fulfill  its  duty  to  send  forward  the  goods  delivered  to  it  without  any 
unreasonable  delay .^  And  it  is  plain  that  a  railroad  company  cannot 
excuse  a  ir^fusal  to  receive  goods,  by  alleging  its  own  antecedent  n^lect 
toprovio^ithe  means  of  sending  them  forward.^ 

§  524.  III.  Deliyeey  to  the  Caeriek. 

In  order  to  charge  the  carrier  with  goods,  there  must  be  a  delivery 
of  thorn  into  his  custody ;  a  delivery  to  the  carrier  personally,  to  his 
ac^nt  or  servant,  or  to  some  one  acting  in  his  behalf  and  authorized  to 

*  Ashmole  v.  Wainwright,  2  Q.  B.,  837 ;  2  G.  and  D.,  217 ;  6  Jar.,  729 ;  Har- 
mony y.  Bingham,  12  N.  Y.,  99, 109. 

;  *  Gartou  v.  Bristol  and  Exeter  B.  Co.,  5  C.  B.  N.  8.,  €89;  5  Jnr.  K.  8^  «S5,* 
2d  L.  J.  C.  P.,  15a 

>  See  post  i&n. 

^  Edwards  v.  Sherratt,  1  East,  604 ;  boatmen  prevail^  on  to  stop  and  leeeiTS 
a  corgo  of  com  threatened,  and  afterwards  destroyed  by  a  mob.  See  sitaation 
presented  in  Miller  y.  Steam  Nav.  Co.,  10  N.  Y.,  431 ;  S.  C,  13  Barb.,  361. 

*  Jackson  v.  Rogers,  2  Show.  B.,  327 ;  Lovett  y.  Uobbs,  id.,  127 ;  Batson  y, 
Ponovao,  4  Barn,  and  Aid.,  3*^. 

6  Balieutiue  v.  Western  Mo.  Bailw.,  40  Mo.,  491.  The  road  is  not  bonnd  ta 
proYido  against  an  nnasual  and  extraordinary  pressure  to  send  forward  grain 
or  mercbandJie.  Wibert  y.  N.  Y.  <&  Erie  B.  Co.,  12  K.  T.»  245 ;  Galena  and 
ehi«^^go  Union  B.  B.  Co,  y.  Bae,  18  111.,  488. 

1  Couuiot  Y.  Grand  Trunk  B.  Co.,  54  N.  Y.,  500. 
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reoeive  thcm.^  It  is  not  enough  that  the  property  be  delivered  npon 
the  carrier's  premises^  in  the  place  appointed  by  him  for  receiving 
goods }  it  must  be  accepted  and  received,^  or  left  with  notice  in  the  usual 
manner.^ 

The  circumstances  are  to  be  considered  in  determining  what  amounts 
to  a  delivery.  Parcels  of  light  weight  are  delivered  in  the  manner  sug- 
gested by  the  nature  of  the  property ;  and  the  same  is  true  of  heavy 
and  cumbersome  articles/  The  delivery  of  a  money  package  to  an  ex- 
press company  should  be  made  at  the  oiBce;  to  an  agent  authorized,  or 
at  least  accustomed  to  receive  such  packages.^  The  manner  of  the  de- 
livery is  not  so  important  when  the  goods  aro  received  by  the  carrier's 
agent  to  receive ;  it  becomes  more  important  when  the  goods  are  left  at 
the  proper  place,  with  persons  who  are  not  directly  authorized  and  yet 
are  permitted  by  the  carrier,  to  receive  them.* 

§  524.  The  mode  or  custom  of  delivering  goods  to  a  ship  carrier,  in 
large  quantities,  goes  far  to  insure  a  legal  delivery.  E.  </.,  the  goods  are 
carried  to  the  vessel  by  a  carman  in  successive  loads  and  delivered  to 
the  master  or  his  agent  on  board,  who  gives  a  receipt  for  each  parcel 
when  received }  and  these  receipts  are  afterwards  returned  to  the  master, 
when  he  delivers  the  bill  of  lading  to  the  shipper.''  The  same  custom 
prevails  in  our  larger  towns  when  goods  are  delivered  to  a  railroad  carrier, 
or  to  one  of  our  express  companies :  a  receipt  is  taken  for  the  package 
or  parcel  or  box  of  goods.*  On  a  sale  of  goods,  where  the  purchaser 
directs  them  to  be  sent  to  him  by  a  specified  carrier,  the  seller  making  a 
delivery  should  take  a  receipt  for  them,  or  have  them  booked  where  that 
is  usual ;  he  should  deliver  them  in  such  a  manner  as  to  charge  the  carrier; 
otherwise  the  title  will  not  pass  on  the  delivery ;  *  he  should  make  such 


^  Selway  ▼.  Holloway,  1  Ld.  Raym.,  46. 

'  Grosvenor  v.  Tho  N.  T.  0.  H.  R.  Co.,  39  K.  T.,  34 ;  Blanohaid  y.  Isaacs,  3 
Barb.,  38a 

^  Packard  y.  Qetmao,  6  Cowen,  767 ;  Merriam  v.  Hartford  and  N.  H.  Railw., 
90  Conn.y  854. 

*  Slod^  V.  Haddon  River  R.  Co.,  16  Barb.,  383;  caipenter's  tools  left  at  freight 
depot  Trithent  notke.  See  Merritt  t.  Old  Colony  and  Newport  R.  Co.,  11  Allen, 
80,  relating  to  the  delivery  of  an  engine. 

»  Cronkite  v.  Wells,  32  N.  Y.,  247. 

*  Borrell  v.  North,  2  C.  and  Eirwan,  680 ;  Langworthy  v.  N.  T.  and  Harlem 
R.  R.  Co.,  2  £.  D.  Smitb,  195 ;  32  N.  Y. ,  247;  12  M.  and  W.,  766. 

"*  Brower  y.  Peabody,  13  N.  Y.,  121.  The  facts  presented  in  tbis  case  show 
the  onstom  or  mode  of  busineas  in  New  York ;  see  Whttlock  v.  Hay,  58  K.  Y.| 
884,  as  to  the  use  of  receipts  for  grain  on  storage. 

*  HcCotter  v.  Hooker,  8  N.  Y.,  407. 

«  Fteople  Y.  Haynes,  14  Wend.,  546 ;  Cross  y.  <yj)omMlly  44  N.  Y.,  661. 
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a  delivery  to  the  carrier  as  will  give  the  purchaser  a  remedy  against  him 
for  his  failure  to  carry  safely^  and  deliver  the  goods  at  the  place  of 
destination.^ 

§  525.  It  is  competent  for  a  carrier  to  adopt  a  practice  or  usage  of 
receiving  goods  at  a  station  or  at  a  wharf  without  special  notice ;  and 
where  he  docs  so  and  hy  his  conduct  induces  his  customers  to  understand 
that  ho  will  consider  a  deposit  of  goods  in  his  freight  house  or  on  his  wharf 
or  platform  as  a  delivery  of  them,  the  deposit  must  have  effect  according 
to  the  understanding  thus  established.^  We  give  effect  to  a  similar  usage 
when  it  operates  in  his  favor,  at  the  end  of  his  transportation  of  the 
goods,  and  there  is  no  reason  why  it  should  not  bo  held  valid  when  it 
operates  against  him  j*  valid  from  the  time  when  according  to  the  regular 
routino  of  business  the  goods  would  come  into  his  custody.  On  the  same 
ground  the  carrier  must  be  held  chargeable  with  goods  when  they  are 
delivered  at  the  place  appointed  by  him,  or  placed  in  a  car  under  his 
control  with  his  assent,  or  when  sent  to  a  particular  office  under  his  ia- 
structions,^  or  in  pursuance  of  an  established  usage.^ 

§  526.  The  goods  or  package  must  be  delivered  to  the  carrier,  to  be 
carried  by  him ;  otherwise  he  cannot  be  charged  as  a  carrier.  If  a  pas- 
senger on  board  deliver  a  sealed  letter  containing  bank  notes  to  the 
clerk  of  a  steamboat  for  safe  keeping,  the  contract  is  one  of  deport 
between  iJietn,  and  the  depositary  is  only  responsible  for  ordinary  care.' 
Tho  goods  must  also  be  placed  in  the  custody  of  the  carrier ;  in  order 
to  charge  him,  ho  must  bo  entrusted  with  the  goods ;  for  where  the  owner 
sends  a  guardian  with  them,  or  where  tho  goods  arc  placed  in  the  carrier's 
conveyance  under  a  contract  that  the  owner  shall  go  along  with  them 
and  take  care  of  them,  the  carrier  is  not  answerable  as  such  for  their 
safety.®  He  is  not  answerable  for  a  watch  or  for  money  or  for  parcels 
or  for  wearing  apparel  which  a  passenger  retains  in  his  own  custody .''  But 

^  Clark  Y.  Hatching,  14  East,  475 ;  Backman  y.  LeYi,  3  Campb.,  414. 

'  Merriam  y.  Hartford  &;  N.  H.  R.  Co.,  20  Conn.,  350,  directly  in  point;  and 
the  J.  Bnssell  Manuf.  Co.  y.  N.  H.  Steamboat  Co.,  52  N.  Y.,  657,  indirectly;  & 
C,  50  K.  Y.,  121. 

3  Colepepper  y.  Good,  5  Carr.  and  Payne  R.,  380 ;  Hlinois  dtc  R.  B.  Co.  ▼• 
Smyser,  3d  HI.,  354. 

*  Sims  Y.  Chaplin,  5  Adolph.  and  Ellis,  634. 

'  Wilcox  and  Fearn  y.  Steamboat  Phi  la.,  9  Lonia  R.,  80. 

<  East  India  Co.  y.  Pulleu,  1  Strange,  690 ;  Brinde  y.  Bale,  8  Carr.  and  PayMi 
207. 

'  Tower  y.  Utica  and  S.  R.  Co.,  7  Hill  (N.  Y.),  47 ;  MUes  v.  Cottle,  6  Bing., 
743 ;  Whalley  y.  Wray,  3  Esp.,  74 ;  Gibbon  y.  Poynton,  4  Burr.,  2297 ;  Abbott 
y.Bradstreet,  55 Maine,  530;  money  stolen  irom  a  passenger's  pocket;  Phelps 
Y.  London  and  K.  W.  R.  Cc^lO  C.B.  (N.  S.),  321;  Clark  y.  Burns,  118  Mass.* ''^ 
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"where  the  carrier  actually  assumes  custody  of  goods,  he  is  answerable 
for  them  notwithstanding  the  owner  accompanies  them  or  sends  a  servant 
to  keep  an  eye  on  them;^  for  the  same  reason  that  an  innkeeper  is 
liable,  though  the  owner  with  his  consent  takes  his  goods  with  him  into 
his  own  room. 

§  527.  The  delivery  to  a  carrier  is  generally  a  matter  of  fact  to  be 
established  by  evidence.  Proof  that  goods  and  merchandise  were  deliv- 
ered according  to  the  usage  on  the  wharf,  to  the  mate  of  the  ship  by 
which  they  were  to  be  carried,  is  sufficient  to  charge  the  carrier.  The 
act  of  loading  a  vessel  is  a  part  of  the  carrier's  duty,  and  where  the 
usage  is  for  him  to  receive  and  receipt  the  goods  on  the  quay  or  wharf, 
he  is  responsible  for  them  from  the  time  he  receipts  them.  The  delivery 
to  the  authorized  agent  is  a  delivery  to  the  carrier,  and  after  that  ho 
must  answer  for  them  though  they  are  lost  from  the  wharf  before  they 
are  shipped.*  Having  accepted  goods  or  chattels,  the  carrier  cannot 
afterwards  set  it  up  as  a  defence,  that  he  was  not  bound  to  receive  them 
at  the  time,  or  at  the  place,  or  in  the  condition  in  which  they  were  of- 
fered ;  as  where  the  carrier  received  a  gray  hound,  not  properly  secured  j ' 
or  where  he  received  a  package  at  the  post-office  where  his  coach  was 
standing,-^  or  where  he  received  goods  after  the  time  prescribed,  to  go 
forward  on  the  same  evening,  and  yet  in  season  so  that  they  could  be 
sent  forward.' 

§  528.  The  carrier's  liability  attaches  from  the  time  he  receives  goods 
for  carriage.  Iteceiving  them  on  Thursday,  his  conveyance  leaving  on 
Saturday,  he  is  liable  for  a  loss  of  the  goods  by  fire,  occurring  between 
the  two  days.®  His  responsibility  begins  from  the  delivery  to  him, 
where  the  goods  are  to  be  carried  forward  without  further  orders.''  The 
rule  is  the  same  where  he  keeps  an  inn  or  a  warehouse,  and  receives 
goods  into  them  for  conveyance  over  his  line  as  a  carrier ;  and  where  he 
receives  goods  into  his  warehouse  from  another  carrier,  addressed  to  a 


^  Robinson  y.  Danmore,  2  Bos.  and  Pall.,  417. 

'  Cobban  v.  Donne,  5  Esp.  B.,  41 ;  Fraganno  v.  Long,  4  Bam.  and  Ores. 
S19 ;  Aivjore  v.  Deagle,  3  Har.  and  John.  R.,  206 ;  Fitohborg  Railroad  v.  Hanna, 
6  Gray,  539;  Randlesou  v.  Morray,  8  A.  and  £.,  109. 

»  Stuart  V.  Crowley,  2  Stark.  R.,  287. 

«  PblUips  V.  Earle,  8  Pick.  R.,  182;  Kronder  v.  Woolcott,  1  Hilton,  223. 

*  Pickford  v.  Grand  Janction  R.  Co.,  12MeeB.  and  W.,  766;  Hickoz  y. 
Kangatnck  R.,  31  Conn.,  281. 

^  Forward  y.  Pittard,  1  Term  R.,  27 ;  Cobban  y.  Donne,  5  Esp.,  41. 

*  Hyde  y.  Trent  dc  Mersey  Kav.  Co.,  5  Term  R.,  389;  Blossom  y.  Griffin,  3 
Keman  (13  N.  T.),  569, 576 ;  Coyle  y.  Western  R.  Corporation,  47  Barb.,  152, 154 ; 
Ladne  y.  Griffith,  25  N.  Y.,  364. 
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point  beyond  tho  termination  of  his  line.^  He  is  liable  as  a  carrier  nnlesfl 
he  receives  the  goods  into  his  warehouse  or  elevator,  as  the  case  may  be, 
to  await  further  orders.*  Receiving  goods  into  his  custody  for  storage 
until  he  is  ordered  to  send  them  forward,  he  is  not  answerable  as  a 
carrier  until  his  duty  as  a  carrier  begins.^  Having  carried  the  goods  to 
the  end  of  his  route,  he  becomes  a  forwarder  of  such  goods  as  have  a 
more  distant  destination ;  as  where  a  carrier  on  the  Hudson  river  receives 
goods  at  New  York  to  be  transported  to  Troy,  from  whence  they  are  to 
go  north  by  the  canal  to  Granville ;  at  Troy  his  duty  as  a  carrier  ceases 
on  his  delivery  of  the  goods  to  the  next  carrier,  pursuant  to  his  instruc- 
tions.* 

§  529.  The  delivery  to  the  carrier  must  be  honestly  made.  He  must 
be  fairly  entrusted  with  the  property.  For  illustration ;  a  passenger 
came  on  board  tho  steamboat  Constellation  at  New  York,  delivering  to 
the  master  of  the  boat  a  trunk  as  his  baggage,  in  which  was  deposited 
over  eleven  thousand  dollars  in  bank  notes ;  the  passenger  spoke  of  it  to 
the  master  as  a  trunk  of  importance,  without  mentioning  what  was  in  it, 
or  paying  anything  for  its  carriage  separate  from  his  fare  to  Newbuigh. 
The  bills  were  received  by  the  passenger  from  tho  president  of  the  Bank 
of  America,  in  seven  sealed  packages,  with  advice  that  he  had  better 
deliver  them  to  the  captain  immediately  on  going  aboard,  which  he  con- 
sidered as  a  direction  to  him,  and  placed  the  trunk  in  the  office  of  the 
boat  behind  the  door,  as  directed  by  a  young  man  in  it,  who  appeared  to 
be  doing  business  there  ;  then  went  ashore  a  few  minutes  to  buy  some 
oranges,  when  on  his  return  the  trunk  had  disappeared ;  and  the  plain- 
tiff, the  Orange  County  Bank,  the  owner  of  the  money,  brought  an 
aotion  against  the  proprietors  of  the  boat,  seeking  to  charge  them  as 
common  carriers ;  and  it  was  held  that  this  was  not  such  a  delivery  of 
the  packages  of  the  bills  as  to  render  the  carrier  responsible  for  them, 
on  the  ground  that  when  a  carrier  is  to  be  made  liable  for  bank  bills,  not 
made  up  in  a  package  pointing  to  its  contents,  common  justice  requires 
that  he  should  be  informed  of  the  nature  of  his  charge,  so  that  he  may 
take  the  necessaiy  precautions  for  its  safety  and  for  his  own  protection.' 

^  Rogers  v.  Wheeler,  6  Lans.,  420;  62  N.  T.,  808. 

'  Barren  v.  Eldridge,  100  Mass.,  455.    Ante  $$  335, 386. 

*  White  Y.  Homphxey,  11  Adolplu  and  Ellia  R.,  43 ;  Blossom  v.  GrHBa,  13  N. 
Y^569. 

*  Ackley  t.  Kellogg,  8  Cowen,  223 ;  Boot  v.  Great  Western  B.  R.  Co.,  45  If. 
T.,  524;  Qoold  t.  Chapin,  20  N.  T.,  259. 

«  Orange  Co.  Bank  t.  Brown,  9  Wend.,  85;  Mccrill  v.  Grfamell,  30  N.  T., 
594,  621 ;  Dexter  v.  Syxacnse,  B.  &  K.  T.  B.  R.  Co.,  43  N.  T.,  386 ;  WhitOMn  t. 
Steamboat  Caroline,  20  Mo.,  513 ;  Dnnlap  y.  International  SteamboAtCou,  S8 
Mass.,  376 ;  Johnson  y.  Stone,  11  Humph.,  419 ;  Doyle  y.  Kiser,  6  Ind.,  243. 
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Under  this  rule  the  carrier  is  not  held  liable  for  money  packed  and 
silently  delivered  with  baggage,  exceeding  the  amount  required  to 
meet  reasonable  travelling  expenses.^  It  is  a  breach  of  good  faith 
to  conceal  in  one's  goods  or  baggage  large  quantities  of  money  carried 
merely  for  transportation,  where  the  owner's. intention  is  to  charge  the 
carrier  with  its  safe  conveyance;  and  though  there  be  no  fraudulent 
intent  in  the  concealment,  it  is  an  act  of  carelessness;  it  tends  to  throw 
the  carrier  off  his  guard,  and  it  prevents  him  from  taking  that  degree  of 
care  of  the  property  which  a  knowledge  of  its  value  would  insure.* 

§  530.  In  delivering  goods  to  a  carrier,  it  is  to  bo  assumed  that  they 
are  of  the  kind  and  value  indicated  by  the  manner  in  which  they  are 
packed  or  done  up  ;  and  where  they  are  disguised  in  packages,  making 
them  to  appear  of  less  value  than  they  really  are,  and  the  carrier  is  thus 
induced  to  treat  them  as  of  little  value,  he  is  not  chargeable  with  the 
goods.'  Ho  is  not  chargeable  with  silks  and  furs,  packed  and  delivered 
in  bedding  and  carried  at  a  lower  rate.^  Ho  does  not  make  any  contract 
covering  the  goods  thus  withdrawn  from  his  observation  ;  and  he  does 
not  where  a  passenger  packs  merchandise  in  his  baggage,  and  the  same 
is  carried  as  baggage,  the  carrier  having  no  knowledge  of  its  existence 
until  the  event  brings  it  to  his  notice.'  In  England,  as  we  shall  see,  the 
carrier  is  by  statute  exempted  from  liability  for  loss  or  injury  by  his  ser- 
vant's negligence  to  any  of  the  specified  articles,  delivered  to  him  for 
carriage  and  being  above  the  value  of  ten  pounds,  unless  its  value  is 
declared  and  an  increased  charge  paid  thereon.*  The  intent  of  the  stat- 
ute is  to  excuse  the  carrier  for  losses  arising  through  the  negligence  of 
his  servants,  in  respect  to  articles  of  great  value  in  small  compass,  when 


»  Orange  Co.  Bank  v.  Brown,  9  Wend.,  85;  Merrill  v.  Grinnell,  30  N.  Y.,  504, 
6^ ;  Dexter  v.  Syracnso,  B.  &,  N.  Y.  R.  B.  Co,<,  52  N.  Y.,  33G;  Whitmore  y.  Steam- 
boat Caroline,  20  Mo.,  513;  Danlap  v.  international  Steamboat  Co.,  98  Maas.,. 
376 ;  Johnson  v.  Stone,  11  Humph.,  419 ;  Doyle  v.  Kiaor,  G  Ind.,  242. 

•  Chicago  &  Anrora  R.  R.  Co.  v.  Thompson,  19  111.,  578,  the  claim  was  to 
recover  $750  alleged  to  have  been  in  a  box  of  goods  that  was  lost.  As  to  sums 
of  money  packed  with  baggage  and  unnecessarily  large  for  traveling  expenses, 
see  Davis  v.  Michigan  C.  Railroad,  22  111.,  278;  Hickox  v.  Nangatuck  Railroad, 
31  Conn.,  281 ;  as  to  sums  allowed,  see  Merrill  v.  Grinnell,  30  N.  Y.,  594 ;  Jordan 
T.  Fall  River  R.  Co.,  5  Cosh.,  69.  The  a^oant  which  is  reasonable,  considering 
the  Journey  and  the  circumstances,  may  bo  recovered. 

•  Warner  v.  Western  Transp.  Co.,  6  Robt.,  490,  495. 
«  Chicago  Sl  Alton  R.  Co.  v.  Shea,  66  111.,  471. 

«  Cahill  V.  London  &,  N.  W.  R.  Co.,  13  C.  B.  N.  S.,  818;  BelfJKSt  d&  B.  R.  Co., 
y.  Keyes,  9  H.  L.  Cas.,  556. 

•  11  Geo.  IV.,  and  1  WiU.  IV.,  ch.  68,  amended  by  28  and  89  Yiot.,  olu  ^ 
cited  aa  The  Carrier's  Act,  Amendment  Act,  1865. 
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delivered  without  any  statement  of  their  value.^  And  the  statate  takes 
effect  without  any  proof  showing  fraud  or  bad  faith  on  the  part  of  the 
owner  of  the  package  or  parcel.^  Independent  of  the  statute  the  car- 
rier is  relieved  from  liability  only  where  the  owner  practices  some  fraud 
or  concealment  inducing  him  to  accept  the  goods  as  being  of  less  value 
than  they  are,  or  where  the  owner  by  his  negligence  induoes  him  to 
omit  taking  proper  care  of  them.^ 

§  531.  Dangerous  Goods,  It  is  the  duty  of  the  owner,  delivering  dan- 
gerous goods  or  explosive  compounds  for  transportation,  to  give  the 
carrier  notice  of  the  dangeh)U8  nature  of  the  article  or  package ;  and 
he  is  liable  for  the  omission,  where  the  article  is  delivered  by  his 
agent.^  Such  goods  require  more  caution  in  their  conveyance  than  or- 
dinary merchandise,  and  as  they  cannot  be  safely  carried  without  using 
extreme  care,  the  owner  is  bound  in  law  to  give  the  carrier  notice  of 
their  dangerous  character.  Being  notified  of  their  dangerous  nature, 
the  carrier  may  either  refuse  to  take  the  goods,  or  receive  them  and 
make  suitable  provisions  against  the  danger.'  The  judges  were  at  first 
inclined  to  place  the  shipper's  liability  on  the  ground  of  an  implied  con- 
tract, that  he  would  not  deliver,  to  be  carried  on  the  trip,  packages  of  a 
dangerous  nature  without  giving  notice  of  the  fact  ]  in  other  and  later 
cases  the  liability  is  placed  on  the  ground  of  duty,  without  appealing  to 
the  theory  of  contract.  The  article  being  dangerous  and  packed  in 
such  a  manner  as  not  to  be  distinguishable  from  harmless  packages, 
the  owner  is  bound  to  guard  it  and  handle  it  as  a  dangerous  agent ;  and 
where  the  article  is  new  and  dangerous,  it  is  incumbent  upon  him  to 
warn  the  carrier  to  whom  it  is  delivered,  and  all  persons  concerned  in 
handling  it,  against  the  danger.'    Failing  in  this  duty,  he  is  liable  to  the 

1  Piancianl  v.  London  &,  Soathw.  Co.,  18  C.  B.,  226;  Heam  v.  London  A 
Bonthw.  Co.,  10  Exch.,  793 ;  3  C.  L.  R.,  597;  Hollister  v.  Nowlen,  19  Wend.,  834, 
249. 

«  Boys  V.  Pink,  8  Car.  and  P.,  361.        ^ 

*  QorliAm  Manufl  Co.  v.  Faigo,  3  Jones  and  Spenoer  (35  N.  T.  Superior  Ct 
R.),  434.  In  this  csido  a  box  of  coin  weighing  about  twenty  pounds,  eight  inches 
long  by  five  or  six  inches  high  and  wide,  wrapped  in  bn>wn  paper  and  Betled, 
-was  delivered  to  an  express  company,  nothing  being  said  to  mislead.  See  46 
N.  Y.,  266 ;  3  E.  D.  Smith,  571 ;  Southern  Ex.  Co.  v.  Everett,  57  Ga.,  688. 

*  Barney  ▼.  Bnrstenbinder,  7  Lansing,  210,  relates  to  a  package  of  nitro-gly- 
cerine  delivered  to  an  express  company,  64  Barb.,  212 ;  Jeffrey  t.  Bigelow,  13 
Wend.,  518 ;  Pierce  t.  Windsor,  2  Sprague,  35 ;  Thomas  v.  Winchester,  6  N.  Y^ 
397. 

'  Bross  V.  Maithind,  6  Ellis  and  Black.,  470 ;  Williams  v.  East  I.  Co^Z  Bait, 
192 ;  Boston  &,  A.  R.  R.  v.  Shauley,  107  Mass.,  56& 

'  Boston  dt  Albany  Railroad  v.  Shanley,  supra ;  and  7  Lansing,  210. 
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carrier  and  to  the  carrier's  servant;  for  any  injury  resulting  from  his 
handling  it  without  warning ;  ^  and  to  any  person  injured,  however  remote 
from  the  place  where  it  was  delivered,  in  consequence  of  handling  it  in 
Ignorance  of  its  true  nature.^ 

The  party  delivering  the  goods,  being  ignorant  of  their  dangerous 
nature,  is  not  liable ;  ^  and  the  carrier  is  not,  where  he  receives  them 
without  knowledge,  as  ordinary  goods,  and  under  circumstances  free 
from  suspicion.^ 

IV.  Respoxsibility  op  Caerieks. 

§  532.  By  the  general  custom,  or  as  it  is  termed  in  England  the 
custom  of  the  realm,  which  is  the  foundation  of  the  common  law  on  the 
subject,  the  common  carrier  entrusted  with  goods  for  carriage,  is  with 
two  exceptions  responsible  for  all  losses.  His  responsibility  is  estab- 
lished with  a  view  to  public  policy,  to  the  reward  which  he  receives,  to 
his  character  as  an  insurer,  and  to  the  terms  of  his  contract,  express  or 
implied.* 

Under  the  rule  applicable  to  other  bailees  for  hire,  the  carrier  would 
only  be  responsible  for  ordinary  neglect  5  and  it  seems  to  have  been  held 
in  the  reign  of  Henry  the  Eighth  that  a  common  carrier  was  chargeable 
for  a  loss  by  robbery,  only  when  ho  had  travelled  by  dangerous  ways  or 
driven  by  night  5  ^  while  in  the  more  commercial  reign  of  Elizabeth,  it  was 
resolved  upon  the  same  broad  principle  of  policy  and  convenience,  appli- 
cable to  innholders,  that  if  a  common  carrier  be  robbed  of  the  goods 
delivered  to  him,  ho  shall  answer  for  the  value  of  them.  The  rule  was 
afterwards  rendered  still  more  stringent,  until  it  became  settled  that  the 
carrier  must  answer  for  all  losses,  not  caused  by  the  act  of  God  or  tho 
king's  enemies.    These  exceptions  are  in  truth,  part  of  tho  rule  itself.^ 

§  533.  The  conceded  severity  of  tho  common  law,  in  prescribing  the 
liability  of  a  common  carrier,  has  been  often  and  long  defended  by  the 


^  Farrant  v.  Barnes,  11  Com.  Bench  N.  S.,  553. 

*  III  Baruey  v.  Barstenbioder,  tho  nitro-glycerine  was  delivered  in  New  York 
and  carried  to  San  Fruncisco,  and  thero  being  handled  in  a  warehooae,  without 
knowing  what  it  was,  an  explosion  followed,  doing  damage  to  tho  plaintiiFs  prop- 
erty.   See  Thomas  v.  Winchester,  snpra. 

'  Hcarnc  v.  Garton,  2  El.  and  El.,G3,  and  decided  nnder  tho  English  statute. 

*  Parrott  v.  Wells,  15  Wallace,  524. 

'  Cogga  V.  Bernard,  2  L<1.  Raym.,  919 ;  Dale  r.  Hall,  1  Wils.  R.,  181  j  Jeremy 
on  Law  of  Carriers,  31-33  j  Hooper  v.  Wells,  Fargo  &,  Co.,  «7  Cal.  j  ante  i  462. 

*  Koyes'  Maxims,  ch.  43. 

'  Mors  V.  Slue,  1  Raym.,  220 ;  1  Vent.,  190, 238 ;  Colt  v.  M'Mechen,  6  John.  R., 
ICO ;  Elliott  V.  Rossell,  10  John.  R.,  1 ;  in  this  case  tho  goods  were  carried  in  a 
scow  down  the  rapids  of  tho  St.  Lawrence,  and  lost  near  Montreal. 
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wisest  and  ablest  judges.^  Ohief  Justice  Best  points  out  the  general 
reason  of  public  convenience  1>y  wtiich  it  is  maintained  in  recent  times, 
in  these  words :  ''  When  goods  are  delivered  to  a  earner,  they  are  usually 
no  longer  under  the  eye  of  the  owner ;  he  seldom  follows  or  sends  any 
servants  with  them  to  the  place  of  their  destination.  If  they  should  bo 
lost  or  injured  by  the  gross  negligence  of  the  carrier  or  his  servants,  or 
stolen  by  them,  or  by  thieves  in  collusion  with  them,  the  owner  would 
be  unable  to  prove  either  of  these  causes  of  loss.  His  witnesses  must 
be  the  carrier's  servants ;  and  they  knowing  that  they  could  not  bo  con- 
tradicted, would  excuse  their  masters  and  themselves.  To  give  due 
security  to  property,  the  law  has  added  to  that  responsibility  of  a  car- 
rier which  immediately  arises  out  of  his  contract  to  carry  for  a  reward, 
namely,  that  of  taking  all  reasonable  care  of  it,  the  responsibility  of  an 
insurer.  From  his  liability  as  an  insurer,  the  carrier  is  only  allowed  to 
be  relieved  by  two  things,  both  so  well  known  to  all  the  country,  when 
they  happen,  that  no  person  would  be  so  rash  as  to  attempt  to  prove 
that  they  had  happened,  when  they  had  not  3  namely  the  act  of  Gk>d, 
and  the  king's  enemies."  ^ 

§  534.  The  Code  of  Louisiana,  adopting  the  rule  of  the  civil  law, 
holds  the  common  carrier  to  the  same  liability  as  it  does  an  innkeeper; 
that  is  to  say,  liable  for  goods  stolen  or  damaged,  by  his  servants  or 
agents  or  by  strangers  ]  but  not  liable  for  goods  stolen  by  force  and 
arms,  or  by  exterior  breaking  open  of  doors  or  by  aqy  other  extraordi- 
nary violence.  It  holds  him  liable  for  the  loss  or  damage  of  things 
entrusted  to  his  care,  unless  ho  can  prove  that  such  loss  or  damage  was 
occasioned  by  accidental  and  uncontrollable  events.^  It  unites  the  rule 
of  liability  with  a  rule  of  evidence ;  ^  and  it  is  noteworthy  that  the 


^  Lord  Holt,  in  Coggs  v.  Bernard,  2  Ld.  Raym.,  909,  considersi  Ife  a  poUtio 
eetabllsbment,  contrived  by  the  poUcy  of  the  law  for  the  general  safety. 

*  Riley  v.  Homo,  5  Bing.,-217. 

'  Oodo  of  Loaisiana,  Arts.  2722-2726,  and  2335-2340.  Bee  os  to  eommon  law 
liability  of  innkeepers,  auto  ($  462, 463. 

*  Hunt  V.  Morris,  C  Martin,  676,  682.  Thia  action  was  for  goods  lost  by  &n 
while  on  board  of  tho  carrier's  boat.  "  The  law  costs  the  burden  of  proof  on  the 
carrier.  Where  tho  loss  or  domago  arhaea  from  occarrences  eotireiybeyond  the  con- 
trol of  tho  carriur,  such  as  an  attack  by  the  public  enemy,  a  atorm  or  tempest, 
it  is  enongh  for  him  to  prove  tho  £act,  and  ho  who  claims  compensation  for  the  losi 
is  to  provo  tho  fault  or  misconduct  of  tho  carrier,  in  order  to  recover  agaiuat  him. 
But  in  those  coses  which  are  not  readily  snpxM)8ed  to  happen  without  negtigcoce, 
mch  as  a  loss  by  robbery,  fire,  '&c.,  tho  carrier  is  bound  toshow  that  they  happ6ne«1 
without  any  fault  ornegligenco  on  his  part  which,  lieing  a  nogati  vo  propositioo, 
can  only  bo  established  by  ovidence  of  tho  ordinary  care  and  attention,  Qsuallj 
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common  law  rule  was  "  contrived  by  the  policy  of  the  law"  to  protect 
the  owner  against  the  difficulty  of  proving  the  cause  of  a  loss,  happen- 
ing, to  his  goods  while  in  the  hands  of  the  carrier  and  his  servants  ^  ^ 
and  that  this  protection  is  rendered  perfect  by  holding  the  carrier 
responsible  for  the  goods,  unless  he  proves  a  loss  of  them  by  causes  for 
which  ho  is  not  answerable.' 

§  535.  There  does  not  appear  to  be  any  tendency  in  our  modem 
.decisions  to  relax  the  rule  of  liability  imposed  upon  the  carrier  by  the 
common,  law.^  The  rule  carries  with  it  a  compensation ;  in  the  words 
of  Chief  Justice  Bronson:^  '^  There  is  less  of  hardship  in  the  case  of  a 
carrier,  than  has  sometimes  been  supposed ;  for  while  the  law  holds  him 
to  an  extraordinary  degree  of  diligence,  and  treats  him  as  an  insurer  of 
the  property,  it  allows  him,  like  other  insurers,  to  demand  a  premium 
proportioned  to  the  hazards  of  his  employment.  The  rule  is  founded 
upon  a  great  principle  of  public  policy  5  it  has  been  approved  by  many 
generations  of  wise  men  ]  and  if  the  courts  were  now  at  liberty  to  make 
instead  of  declaring  the  law,  it  may  well  be  questioned  whether  they 
could  devise  a  system  which,  on  the  whole,  would  operate  more  benefi- 
cially. I  feel  the  more  confident  in  this  remark  from  the  fact  that  in 
Great  Britain,  after  the  courts  had  been  perplexed  for  thirty  years  with 
various  modifications  of  the  law  in  relation  to  carriers,  and  when  they 
had  wandered  too  for  to  retrace  their  steps,  the  legislature  finally  inter- 


given  by  diHgrat  men  on  like  occasions.  This  rale  gives  to  the  owner,  the 
plaintiff,  the  advantage  of  implied  or  presamptive  evidence  of  negligence,  on  the 
part  of  the  maate»  and  owners,  which  they  are  bound  to  disprove  by  showing 
due  dilij;ence." 

Brousseau  v.  Ship  Hndson,  11  La.  Ann.  R.,  4*27,  action  for  damages  to  bales 
of  carpeting.  The  carrier  mast  exculpate  himself  or  bear  the  loss.  The  law 
presumes  against  a  carrier  in  every  case,  except  such  as  could  not  happen  by 
the  intervention  of  humau  means.  Ho  is  liable  for  a  loss  or  damage  of  goods» 
unless  he  shows  that  the  same  was  occasiono^l  by  "  accidental  and  nncontroll- 
able  events."  The  rule  is  not  put  disjunctively,  so  as  to  excuse  him  for  a  loss 
or  damage  occasioned  by  au  accidental  event. 

*  Koberta  v.  Turner,  13  John.  R.,  232.  "  The  carrier  is  held  responsible  as  on 
insurer  of  the  goods,  to  prevent  combinations,  chicanery  and  fraud. 

*  Alden  v.  Peai'son,  3  Gray,  432. 

*  Colo  v.  Goodwin,  10  Wend.,  251 ;  Harrington  t.  McSbane,  2  Watts,  443 ; 
Eagle  V.  White,  C  Whar.,  517 ;  Thomas  v.  Boston  R.,  10  Met,  476 ;  Hale  v.  N.J. 
Steam Nav.  Co.,  15  Conn.,  539 ;  N.  .J.  Steam  Nav.  Co.  v.  Merchants?  Bank,  G  How. 
U.  8.,  344 ;  Spence  v.  Chadwick,  10  Adolph.  and  El.  (N.  S.),  517 ;  Green  v.  Hem,  2 
Penn.,  167 ;  Merritt  v.  Earle,  29  N.  Y.,  115 ;  Hill  Manuf.  Co.  v.  Boston  A,  Lowell 
S.  n.  Co.,  104  Mass.,  122. 

*  HoUister  v.  Nowlen^  19  Wend.,  234, 241^  A.  D.  JJ838* 
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fered^  and  in  all  its  most  important  features  restored  the  salutary  role  of 
the  common  law/'  ^ 

§  53G.  Without  departing  from  the  great  rule  of  liability  asserted 
from  an  early  day,  it  is  quite  true  that  the  carrying  business  has  been 
in  recent  years  regulated,  in  some  degree,  in  England  by  statute }  *  and 
in  this  country  by  statute  and  the  general  use  of  special  contracts.  It 
may  also  be  true  that  the  progress  of  science  tends  to  render  the  phrase, 
act  qf  Godf  less  descriptive  of  the  causes  of  loss  for  which  the  carrier  is 
not  responsible,  than  it  was  in  the  seventeenth  and  eighteenth  centuries, 
and  that  there  is  a  silent  drift  of  opinion  working  towards  some  modifi- 
cation of  the  rule  itself.  There  is  more  study  now  of  the  civil  law, 
in  England  and  in  this  country,  and  on  this  subject  apparently  more 
respect  paid  than  formerly  to  that  system  or  body  of  laws ; '  and  yet 
scarcely  so  great  a  disposition  to  appropriate  its  principles  as  we  find  in 
the  times  of  Lord  Holt. 

§  537.  Act  of  Ood,  The  law  does  not  hold  the  common  carrier  liable 
for  losses  caused  by  the  act  of  God  or  by  the  public  enemy }  and  it  in- 
cludes among  the  acts  of  God,  those  events  and  accidents  which  pro- 
ceed from  natural  causes  and  cannot  be  anticipated  or  guarded  against 
or  resisted ;  such  as  unexampled  freshets,  violent  storms,  lightning  and 
frost.  Having  fulfilled  his  legal  duty,  t.  e.,  having  guarded  against  the 
danger  by  the  exercise  of  ordinary  skill  and  prudence,  the  carrier  is  not 
answerable  for  a  loss  or  injury  arising  from  one  of  these  agencies  of  na- 
ture.^ He  is  not  liable  for  a  loss  of  goods  caused  by  an  unprecedented 
flood,  where  he  has  guarded  against  it  by  the  use  of  such  means  as  nat- 
urally suggest  themselves  to  well  informed  and  competent  business  men.' 
And  ho  is  liable,  where  ho  fails  to  exercise  at  least  ordinary  forecast  to 
provide  against  the  danger,  or  fails  to  employ  the  proper  means  for  over- 
coming it.^ 


>  Thediscussionrolated  totlie  carrier's  claim  to  restrict  liia  common  Ian 
liabUity  by  a  general  notice.    See  11  Geo.  IV.  and  1  Will.  IV.,  ch.  68 ;  48  N.  Y. 
212.    See  Halo  y.  N.  J.  Steam  Nav.  Co.,  15  Coon.,  539 ;  Tiiomas  v.  Boston  R^  10 
Met,  476 ;  Eagle  v.  Wliito,  6  Wliart.,  517. 

*  2  Broom  and  Hadley's  Comm.,  182-183,  Waits'  ed. 

'  Nagent  v.  Smith,  34  L.  T.  Rep.  (N.  S.),  827 ;  L.  J.  Sep.,  697  C.  L. ;  Law  B., 
1  C.  P.  D.,  423. 

^  Nagent  v.  Smith,  supra ;  Parsons  ▼.  Hardy,  14  Wend.,  215.  The  act  of  God 
interposing,  excuses  the  performance  of  a  contract ;  Worth  v.  Edmonds^  52  Barb., 
40;  it  arrests  performance ;  Wolf  v.  Howes,  20  N.  Y.,  197;  Parsons  v.  Hydar, 
supra. 

'  Nashville  and  C.  R.  Co.  t.  David,  6  Heiskell  (Tenn.),  261 ;  Railroad  Gow  r. 
Beeves,  10  Wallace,  191. 

«  Bowman  v.  Teall,  23  Wend.,  306;  ante  $  (  344, 345. 
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The  carrier  is  npt  liable  for  a  loss  of  goods  caused  by  a  violent  storm 
overtaking  him  at  sea  or  npon  one  of  our  inland  lakes  and  compelling 
him  to  throw  them  overboard.  The  necessity  of  the  situation  excuses 
the  act;  and  the  loss  is  considered  one  resulting  from  the  act  of  6odJ 
The  fact  that  he  is  obliged,  as  owner  of  the  vessel;  to  bear  his  rateable 
proportion  of  the  lass,  is  generally  sufficient  to  insure  the  exercise  of  the 
highest  skill  and  prudence  on  his  part,  before  resorting  to  the  extreme 
act  of  jettison  -,  an  act  for  which  ho  is  not  answerable  as  a  carrier,  when 
it  is  justified  by  the  exigency  of  the  storm ;  and  a  loss  towards  which, 
the  goods  being  duly  shipped,  all  persons  deriving  a  benefit  from  the 
sacrifice,  must  contribute  j^ro  rata  ;^  as  they  must,  where  a  loss  is  caus- 
ed by  fire  while  at  sea,  arising  from  a  stroke  of  lightning.' 

Winter  closes  the  navigation  of  our  canals,  rivers  and  lakes  each  year, 
without  any  regularity  in  respect  to  the  time  of  the  interruption  ;  the 
close  can  be  anticipated,  and  the  carrier  can  arrange  his  plans  and  make 
Engagements  in  the  confident  expectation  that  the  time  will  not  vary 
more  than  fifteen,  or  at  the  most,  twenty  days,  from  one  year  to  another. 
In  making  his  contract  towards  the  close  of  the  season,  the  carrier  has 
no  advantage  over  his  customer ;  and  neither  of  them  can  foresee  how 
early  the  ice  will  form  so  as  to  prevent  the  passage  of  boats.^  When 
it  does  form,  arresting  the  voyage,  or  causing  damage  to  the  goods,  it  is 
such  an  intervention  of  superior  force  as  will  excuse  delays  and  losses 
arising  therefrom,  without  releasing  him  from  the  obligation  of  his  con- 
tract. As  soon  as  the  obstruction  ceases,  he  must  resume  the  voyage 
and  carry  forward  the  goods ;  and  in  the  mean  time  ho  must  use  all  dili- 
gence to  preserve  the  property.* 

1  Price  Y.  Hartshorn,  44  Barb.,  655;  S.  C,  44  N.  Y.,  94 ;  Gillett  v.  EUis,  11 
ni.,  579. 

'  Qould  T.  Oliver,  4  Bing.,  142 ;  placed  on  deck  witli  tlie  owner's  consent, 
the  owner  assumes  tbe  risk  of  sncli  a  loss.  See  Barber  v.  Brace,  3  Conn.,  9; 
Lawrence  v.  Mintnm,  17  How.  U.  S.,  100 ;  Johnston  v.  Crane,  1  Kerr,  356 ; 
Bayward  v.  Stevens,  3  Gray,  97 ;  Mouse's  Case,  12  Co.  B.,  63 ;  Bancroft's  Case, 
cited  in  Kenrick  v.  Eggleston,  Al«yn,  93 ;  post  $  613. 

*  Nelson  v.  Belmont,  5  Duer,  310;  S.  C,  21 N.  T.,  36. 

^  Worth  Y.  Edmonds,  52  Barb.,  40. 

'  Parsons  v.  Hardy,  14  Wend.,  215;  Bowman  y.  Teall,  23  Wend.,  306.  West 
Y.  Steamboat  Berlin,  3  Iowa,  53i.  Goods  were  shipped  late  in  the  season  at 
Dabnqno  for  St.  Paul,  and  it  was  hold  that  the  danger  of  a  close  of  navigation 
by  ice,  entered  into  the  contract.  In  Lowe  y.  Moss,  12  III.,  477,  the  goods  were 
shipped  late  in  tho  fall  at  St.  Louis  for  La  Salle,  on  the  steamboat  AYalanche, 
and  tho  boat  was  unable  to  reach  La  Salle  in  consequence  of  the  ice,  and  tho 
master  stored  the  goods  at  Hennepin,  from  which  tho  owner  took  part  of  them, 
the  rest  being  iojared  by  high  water ;  held,  that  tho  carrier  was  Justified  iu  the 
delay  arising  from  tho  obstruction,  and  was  not  released  from  the  contract* 
Harris  v.  Band,  4  N.  XL,  259,  assumes  tho  same  principle. 
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§  588.  Tho  carrier  is  not  ^sponsible  for  delays  or  losses  caused  by 
lieavy  falls  of  8now>  that  hinder  and  delay  tho  transportation  of  goods.' 
Under  his  implied  contract,  he  does  not  insure  against  injuries  to  fruits 
and  vegetables  by  freezing,  while  in  his  hands  ]  the  action  of  frost  being 
regarded  by  the  law,  in  spite  of  its  negative  character,  as  one  form  of 
the  superior  force,  or  act  of  God.  The  owner  can  anticipate  the  danger 
from  frost  as  well  as  the  carrier,  and  he  is  understood  to  take  tho  risk 
incident  to  the  transportation  from  the  weather,  where  tho  carrier  is  not 
chargeable  with  negligence.'  Is  it  the  carrier's  duty  to  give  fruits  and 
vegetables,  in  his  hand  and  exposed  to  danger  from  frost,  a  preference  over 
other  goods  in  sending  them  forward  f  He  has  the  right  to  give  them  a 
preference,  where  he  receives  them  at  the  same  time  with  goods  that 
are  not  thus  perishable.^  And  ho  is  liable  for  the  damages  where  ho  un- 
necessarily delays  the  transportation  late  in  the  season,  and  thus  by  his 
negligence  subjects  them  to  the  action  of  frost.  He  is  bound  to  use 
greater  diligence  in  loading  and  forwarding  them  on  account  of  the 
special  danger  to  which  they  are  exposed.^  He  is  liable  for  the  damages 
caused  by  his  inexcusable  delay,  under  a  contract  relieving  him  from 
lability  for  injuries  resulting  from  the  weather  during  the  transportation.' 

§  539.  A  carrier  cannot  excuse  himself  by  alleging  a  loss  from  inev- 
itable accident,  where  he  has  brought  the  goods  into  the  danger  by  a 
deviation  from  the  established  route,  or  from  the  route  prescribed  by  the 
terms  of  his  contract.  A  carrier  receives  goods  on  his  vessel  at  New 
York  to  be  carried  to  Norwich,  Connecticut,  and  the  usual  route  is 
through  the  Sound  ,*  the  Sound  being  obstructed  with  ice,  very  late  ia 
the  season,  the  carrier  goes  around  on  the  south  side  of  the  island,  and 

^  Ballentine  y.  North,  Mo.  R.  Co.,  40  Mo.,  491»  holds  that  a  snow  stonn  » 
heavy  as  to  delay  the  business  on  a  railroad,  is  an  lust  of  superior  force,  iprhich 
excuses  the  carrier  so  far  as  it  liindera  ami  delays  tbo  runuing  of  the  cub. 
Briddoav.  Great  Northern  fi.  Co.,  38  L.  J.  £xoh.,  51;  32  L.  T.,  d4,  holds 
that  the  carrier  of  goods  and  cattle  is  not  bound  to  use  extraordinary  efforts  or  to 
incur  extra  expense  to  surmount  obstructions  caused  by  the  act  of  God,  soeh 
as  a  heavy  fall  of  snow ;  i  H.  and,'  N.,  847. 

'  Shetland  v.  Boston  and  Albany  R,  Cor.,  103  MaBS.»  376,  383.  The  road 
received  at  Albany,  on  the  afternoon  of  December  the  seventh  a  car-load  of  ap- 
ples to  be  carried  forward  to  Springfield,  Mass.,  and  being  overtaken  by  a  heavy 
sno  w-stonuy  left  the  car  with  a  part  of  his  train  just  east  of  PittsGeld  over  nighty 
and  the  apples  were  frozen.  See  Brig  Collenburg,  and  Nelson  v.  Woudmil^  1 
Bhusk.,  15G,  170 ;  Clark  v.  Barnwell,  12  How.  U.  8.,  373. 

>  Marshall  v.  N.  Y.  Central  fi.  Co.,  45  Barb.,  503. 

«  Wing  V.  Tho  N.  Y.  and  Erie  B.  B.  Co.,  1  HUtoD^335»  343;  Wolf  y. 
£x.  Co.,  43  Mo.,  421. 

'  Phuse  V.  Union  ExpxesB  Co.,  3  BOltoi^  19, 30, 
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wh3e  at  sea  is  caught  in  a  gale  and  compelled  to  throw  the  goods  over- 
board I  and  this  is  held  a  deviation  from  the  established  route,  rcndcrmg 
the  carrier  liable  for  the  loss.^  Hero  is  another  illustration :  a  carrier 
by  a  lino  of  vessels  receives  goods  on  his  ship  at  Philadelphia  to  be  car- 
ried to  Baltimore  by  the  way  of  the  Chesapeake  and  Delaware  Canal, 
the  dangers  of  the  navigation  excepted ;  and  the  canal  being  found  out 
of  order,  so  that  he  cannot  pass  through  it,  the  carrier  proceeds  down 
the  bay  and  out  to  sea,  with  the  intention  of  going  round  to  Baltimore ; 
being  caught  in  a  gale  at  sea,  his  vessel  strikes  on  a  shoal,  and  is  with 
the  cargo  totally  lost ;  and  the  carrier  is  held  liable  for  the  loss  of  the 
goods.^  The  same  rule  has  been  applied  in  England :  plaintiff  put  on 
board  defendant's  barge  a  quantity  of  lime  to  be  conveyed  from  the 
Medway  to  London ;  the  master  of  the  barge  deviated  unnecessarily 
from  the  usual  course,  and  dunng  the  deviation  a  storm  arose  and  wet 
the  lime,  and  the  barge  taking  lire  thereby,  the  whole  was  lost ;  and  it 
was  held  that  the  defendant  was  liable,  and  that  the  cause  of  the  loss 
was  sufficiently  proximate  to  entitle  the  plaintiff  to  recover  under  a  dec- 
laration alleging  the  defendant's  duty  to  carry  the  lime  without  any  un- 
necessary deviation,  and  averring  a  loss  in  consequence  of  such  deviation.' 
The  carrier  is  bound  to  go  by  the  usual  and  ordinary  route }  *  and  where 
lie  deviates  therefrom  and  encounters  an  accident  or  a  storm  causing  a 
loss,  it  does  not  lie  with  him  to  say,  that  he  might  have  encountered  the 
same  or  a  different  storm,  with  a  like  result,  on  the  usual  route.^ 

§  540.  Having  incurred  a  liability  by  a  breach  of  duty  or  by  a  breach 
of  contract,  the  carrier  cannot  excuse  himself  or  change  his  situation, 
by  showing  a  subsequent  loss  of  the  goods  by  superior  natural  force. 
If  he  receive  goods  to  forward  by  a  particular  steamer,  and  on  its  being 
withdrawn  from  the  route  sends  them  by  another  steamer  without  con- 
sulting the  owner,  he  must  bear  the  responsibility  himself;  he  incurs 
the  liability  of  an  insurer,  and  cannot  excuse  himself  by  showing  that 
the  goods  were  lost  in  a  subsequent  wreck  of  the  ship.*  If  he  receive 
goods  to  carry  by  rail,  exempting  himself  from  liability  for  losses  by 


'  Crosby  Y.  Fitch,  12  Conn.,  410.  It  is  suggested  that  a  usage  to  go  by  the 
other  route,  in  cases  of  obstruction,  would  jnstify  the  canier  in  adopting  that 
course. 

'  Hand  v.  Baynes,  4  Wharton,  204. 

*  Davis  V.  Garrett,  6  Biog.  K.,  71G;  Parker  v.  James,  4  Compb.,  112 ;  Hadley 
T.  Clark,  8  Term  R.,  259. 

*  Hales  v.  London  &  Northwestern  S.  Co.,  4  Best  and  Smith,  66 ;  Pow«n 
T.  Davenport,  7  Blackf.,  497, 

»  Powers  V.  Mitchell,  3  HUl,  545. 

^  Goodrich  V.  Thompson,  4  Eobt.,  75 ;  S.  C,  44  K.  Y.,  324. 
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fire,  ho  waives  his  exemption  and  renders  himself  liable  as  an  insurer, 
when  he  assumes  to  carry  the  goods  by  water.'  He  renders  himself 
liable  for  the  consequences,  when  he  departs  from  the  terms  of  his  con- 
tract prescribing  the  way  or  the  mode  of  the  conveyance.'  He  does  the 
same  thing,  where  he  disregards  the  owner's  instructions  in  carrj'ing,  or 
in  sending  forward  the  goods  at  the  end  of  his  line.^  He  sends  them  at 
his  own  risk. 

§  541.  The  law  relieves  the  carrier  from  liability  for  losses  caused  by 
superior  force,  when  the  same  occur  without  rashness  or  negligence  on 
his  part  ]  and  it  does  not  attribute  losses  to  the  act  of  God,  when  the 
carrier  by  his  negligence  or  want  of  prudence  and  foresight,  brings  the 
goods  in  his  custody  under  the  operation  of  destructive  natural  forces ; 
as  where  ho  carries  the  goods  into  a  place  of  danger,  or  leaves  them  ex- 
posed to  danger,  and  they  are  damaged  by  a  freshet  ;^  or  where  he  fills 
a  steam-boiler  with  water,  and  negligently  leaves  it  over  night  to  the 
action  of  frost,  causing  a  pipe  to  crack  and  leak,  and  thus  injure  the 
goods  with  water.^  The  same  rule  has  been  applied  where  the  carrier 
unreasonably  detahied  the  goods  at  a  depot,  and  they  were  injured  by  an 
extraordinary  freshet.  His  neglect  was  considered  as  concurring  in  and 
contributing  to  the  injury;  it  delayed  the  goods  and  so  exposed  them  to 
peril.^  On  the  other  hand,  a  former  delay  on  account  of  which  the  goods 
come,  at  a  subsequent  stage,  in  their  transit,  under  the  action  of  an  ex- 
traordinary flood,  at  a  point  which  they  would  have  passed  safely  but 
for  the  delay,  has  not  been  regarded  as  a  cause  of  the  loss ;  on  the 
ground  that  the  law  regards  the  proximate  as  the  true  cause  of  the  loss, 
and  does  not  consider  the  remote  cause.'^ 

A  breach  in  the  banks  or  locks  of  the  canal,  or  the  bad  condition  of 
the  highway  used  by  the  carrier,  or  low  water  in  the  river  on  which  the 
goods  are  to  be  conveyed,  interrupting  the  navigation,  will  excuse  a 

^  Magliee  r.  Camden  &  Axnboy  B.  B.  Co.,  45  N.  Y.,  514, 521. 

'  Steel  y.  Flagg,  5  Bam.  and  Aid.,  342 ;  Danaeth  v.  Wade,  2  Scam.,  2SS; 
HartUDg  V,  Pepper,  11  Pick.,  41. 

»  Jobusoa  V.  N.  Y.  Central  B.  B.  Co.,  31  Barb.,  196 ;  S.  C,  33  N.  Y., 610;  Ackley 
T.  Kellogg,  8  Cow.,  223.  See  as  to  effect  of  the  contract,  56  N.  Y.,  429 ;  Biowil 
y.  Mott,  22  Ohio  St.,  149 ;  L.  M.  B.  B.  Co.  v.  Washburn,  22  Ohio  St.,  324. 

«  Campbell  v.  Morse,  1  Harper  S.  C.  B.,  468 ;  Wallace  v.  Vigns,  4Blacki:,  260; 
Boyle  V.  M'Laughlin,  4  Harris  and  John.  B.,  291 ;  Williams  v.  Grant,  1  Conn. 
B.,  487. 

«  Siordett  v.  Hall,  4  Bin^r.  B.,  607. 

•  Bead  v.  Spaalding,  5  Bosw.,  395;  S.  C,  30  N.  Y.,  630;  Michaels  v.  K.  Y. 
Central  JL  B.  Co.,  30  N.  Y.,  564. 

^  Denny  v.  N.  Y.  Central  B.  Co.,  13  Gray,  481 ;  Morrison  v.  Davis,  20  Pwui- 
8t.|  171;  approved  in  Bailroad  Co.  v.  Beeves,  10  Wallace,  176. 
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delay  in  the  carriage  of  goods ;  but  in  the  meanwhile  the  carrier  is  bonnd 
to  keep  the  goods  safely,  and  he  is  required  to  anticipate  and  provide 
against  the  usual  and  ordinary  dangers  by  the  way,  such  as  freshets.^ 
An  unusual  freshet  interrupting  the  navigation  on  a  canal,  is  not  a  legal 
excuse  for  a  failure  to  fulfill  an  express  contract  to  carry  and  deliver 
goods  within  a  given  time  3  especially  where  it  is  not  shown  that  the 
transportation  could  not  have  been  accomplished  by  any  means.^ 

§  542.  A  loss  is  not  considered  as  arising  by  the  act  of  God  when  any 
human  agency  concurs  in  producing  it.  The  exception  in  favor  of 
the  carrier  does  not  cover  inevitable  accidents  which  are  in  part  caused 
by  human  agency ',  and  it  does  not  cover  losses  remotely  caused  by 
superior  force ;  as  where  a  ship  and  goods  were  lost  through  the  combined 
agency  of  man  and  the  natural  current  of  a  river  changing  the  channel  -,  ^ 
as  where  a  vessel  was  pierced  and  goods  lost  on  the  river,  by  the  mast 
of  a  ship  which  was  sunken  in  the  channel  by  a  storm  two  days  before;  * 
or  where  a  vessel  was  wrecked  and  goods  lost  by  mistaking  the  lights 
on  a  stranded  vessel  for  the  lighthouse,  and  thus  running  on  shore  in 
a  storm  in  the  effort  to  enter  the  harbor ;  ^  or  where  a  severe  storm 
produced  a  very  low  tide  and  thereby  caused  the  carrier's  barge  to  strike 
against  a  timber  projecting  from  the  lower  part  of  the  wharf.^  The 
carrier  is  liable,  when  his  negligence  mingles  or  combines  with  the  act 
of  God  in  causing  the  loss  J 

The  law  does  not  excuse  a  loss  by  a  carrier,  when  his  vessel  runs 
upon  rocks  or  shoals  that  are  well  known  to  navigators ;  and  it  may  be 
questioned  whether  he  can  excuse  himself  from  liability  when  he  runs 
his  vessl  upon  an  unknown  reef,  not  laid  down  on  any  chart.^    The  vis 
inertue  of  a  chain  of  rocks  just  covered  by  the  water,  can  scarcely  be 
termed  an  act  of  any  kind.    A  newly  formed  obstruction  in  the  channel,  I 
placed  there  by  the  current,  may  with  much  more  propriety  be  termed  < 
an  act  of  superior  force,  when  the  carrier's  vessel  strikes  it  without  any  J 
failure  in  diligence  or  skill  on  Us  part.® 

1  Wallace  v.  Vigns,  4  Blackf.  R.,  360 ;  Boyle  t.  liFLaiigliliii,  4  Hams  and 
John.  R.,  291 ;  Hand  v.  Bayncs,  4  Whart.,  204.  | 

s  Hannony  v.  Bingham,  12  N.  Y.,  99 ;  52  Barb.,  40, 44 ;  29  Barb.,  100, 472, 476  ; 
Van  Bnskirk  t.  Rolierts,  31 N.  Y.,  661, 675;  Collier  v.  Swinney,  16  Mo.,  484. 

>  Smith  Y.  Shepherd,  Abb.  on  Shipp.,  Part  3,  Ch.  4,  §  1. 

«  Merritt  v.  Earlo,  31  Barb.,  38 ;  S.  C,  29  N.  Y.,  115. 

•  McArthur  v.  Sears,  21  WemL,  190. 

*  New  Brnnswick  Steamboat  Co.  v.  Tiers,  4  Zab.  (N.  J.),  697. 

^  Wolf  V.  Amer.  Express  Co.,  43  Mo.,  421 ;  Dibble  y.  Seligson,  1  Woods,  406. 
'  Williams  y.  Grant,  I  Conn.,  487 ;  Penneville  v.  Cnlles,  5  Harringtony  238 ; 
Friend  y.  Woods,  6  Gratt.,  189. 

^  Smyrl  v.  Kiokin,  2  Bailey,  421 ;  Faulkner  v.  Wright,  1  Rice,  108. 
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§  543.  A  fire  kindled  by  a  stroke  of  lightning  is  considered  an  act'  of 
God ;  accidental  fires,  though  ^vrought  upon  by  a  gale  of  wind  and 
kindled  into  a  great  conflagration,  are  not/io  considered.^  The  carrier 
insures  against  losses  by  an  accidental  Arc,  from  the  time  ho  reoelTcs 
the  goods  as  a  carrier ;  ^  during  the  transit ;  and  until  he  delivers  them 
to  the  next  carrier,  or  stores  them  when  that  becomes  necessary  ;  '  or 
carries  them  to  the  place  of  their  destination  and  gives  the  consignee  a 
reasonable  opportunity  to  receive  them.^  The  ship  carrier  is  equally 
liable  under  the  common  law  -,  ^  as  aro  also  all  inland  carriers  by  land 
or  by  water.^  Even  an  exemption  from  losses  by  fire,  will  not  excuse 
the  carrier,  where  his  delay  exposes  the  goods  to  that  danger  J 

The  statute  of  the  United  States  regulating  the  transportadon  of 
passengers  and  merchandise,  expressly  exempts  the  owners  of  vessels 
(except  canal-boats,  barges,  lighters  and  other  craft  used  in  rivers  and 
inland  navigation)  from  liability  for  any  loss  or  damage  to  any  merchan- 
dise shipped  or  taken  on  board,  happening  by  reason  or  by  means  of  any 
fire,  unless  the  same  is  caused  by  the  owner's  neglect  or  design.'  The 
lives  of  the  master  and  crew  on  board  of  a  merchant  vessel  at  sea,  are 
pledged  for  their  diligence  and  good  faith,  and  it  is  not  thought  necessary 
or  just  to  hold  the  ship-owner  liable  as  an  insurer  against  losses  by  fire, 
in  our  coasting  trade  and  foreign  commerce,  when  the  same  occur  witli- 
out  his  fault  j  and  the  statute  does  not  apply  when  the  fire  occurs  by 
hia  neglect  or  design.®    By  its  terms  the  act  does  not  apply  to  any  de- 


^  Merchants'  Dispatoh  Trans.  Co.  v.  Kahn,  76  lUiuois  R.,  5S0;  Merehante' 
Dispatch  Co.  v.  Smith,  76  111.,  542,  rolating  tu  the  great  Chicago  fiio ;  Shelum 
Y.  Merchants'  Dispatch  Trans.  Co.,  59  N.  Y.,  258  -,  Chicago  &  N.  W.  S.  B.  Co.  ▼* 
Sawyer,  C9  lU.,  285. 

'  Ante  i  $  523-s>31 ;  Lakemau  v.  Grinnell,  5  Bosw.,  625. 

^  Mills  V.  Michigan  Central  R.  R.  Co.,  45  N.  Y.,  622 ;  Miller  t.  Steam  NaT. 
Co.,  10  N.  Y.,  431 ;  Gould  v.  Chapiu,  20  N.  Y.,  259. 

*  Burnell  v.  N.  Y.  Central  R.  R.  Co.,  45  N.  Y.,  184 ;  64  N.  Y.,  254. 

*  Forward  v.  Pittard,  1  T.  R.,  27;  Hyde  v.  Trent  Kav.  Co.,  5  T.  R.,  389; 
Parker  v.  Flagg,  13  Maine,  181 ;  Moore  v.  Michigan  R.,  3  Mich.,  23. 

®  Hale  V.  N.  J.  Steam  Nav.  Co.,  15  Conn.,  539;  N.  J.  Steam  Nay.  Co.  t.  Mar- 
chants'  Bonk,  6  How.  U.  S.,  344 ;  Swindler  v.  HiUiaid,  2  Rich.,  283 ;  10  N;.  Y., 
431 ;  20  N.  Y.,  259 ;  46  N.  Y.,  271. 

^  Condict  V.  Grand  Trauk  R.  Co.,  54  N.  Y.,  500. 

*  R.  S.  of  U.  S.,  p.  832,  $  4282  and  $  4289;  the  statate  coTors  haggage: 
Chamberlain  v.  Western  Tr.  Co.,  44  N.  Y.,  305 ;  Walker  v.  Tranap.  Co.,  3 
Wallace,  150. 

'  Enowlton  v.  Proyidence  &  N.  Y.  Steamship  Co.,  53  N.  Y.,  76 ;  Norwich  Co^ 
V.  Wright,  13  WaUace,  104-116;  N.  Y.  Central  R.  R.  v.  Lockwood,  17  WaL,357; 
Hill  Mannf.  Co.  y.  Proyidence  &  N.  Y.  Steamship  Co.,  113  Mass.,  4d5.  Fast  t 
659. 
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flcription  of  v<»8els  used  in  riyors  or  inland  nayigation ;  and  it  has 
been  a^jndged  that  yessols  running  upon  the  Great  Lakes  or  upon  the 
Long  Island  Sound;  are  not  to  bo  considered  as  engaged  in  inland  nayi* 
gation,  within  the  meaning  of  the  statute.^ 

§  544.  The  act  of  God  which  excuses  a  carrier,  has  been  defined  to 
be  a  direct  and  yiolent  act  of  nature  ]^  and  it  has  been  adjudged  that  a 
sudden  gust  of  wind,  by  which  the  hoy  of  a  carrier  shooting  a  bridge,  is 
driven  against  a  pier  and  oyerset  by  the  violence  of  the  shock,  may  be 
deemed  the  act  of  God ;  ^  and  that  a  sudden  cessation  of  the  wind  may 
be  so  considered,  when  it  leaves  a  sailing  vessel  beating  up  the  river,  on 
the  point  of  changing  her  tack,  and  she  in  consequence  of  this  instant 
loss  of  power  runs  ashore  and  sinks>  ^'  The  sudden  gust  in  the  case  of 
the  hoyman,  and  the  sudden  and  entire  failure  of  the  wind  sufficient  to 
enable  the  vessel  to  beat,  are  equally  to  be  considered  the  act  of  God. 
Ho  caused  the  gust  to  blow  in  the  one  case;  and  in  the  other  the  wind 
was  stayed  by  Him.''  The  decision  has  been  criticised,  and  our  courts 
have  refused  to  excuse  the  carrier  where  the  proximate  cause  of  the  loss 
of  goods  in  his  custody,  was  a  sudden  gust  of  wind  diverting  the  course 
of  a  distant  fire,  so  as  to  drivo  the  fiames  upon  them.'^ 

§  645.  While  the  act  of  God,  working  the  destruction  of  goods,  will 
excuse  the  carrier  for  their  non-delivery,  it  does  not  leave  him  unharmed. 
If  he  accept  goods  to  carry  from  one  place  to  another,  and  on  tho  way 
they  are  destroyed  by  a  superior  and  irresistible  force,  he  cannot  re- 
cover A  pro  rata  compensation  for  their  carriage.  Tho  owner  loses  the 
goods  and  the  carrier  his  freight.®    Nothing  is  earned  or  due  under  the 

*  MooTO  v.  Tramp.  Co.,  24  Hovr.  U.  S.,  1 ;  Eoowlton  v.  Providence  &  N.  Y, 
Steamship  Co.,  33  K.  Y;  Saperior  Ct.,  370.  Tbo  disastrons  consequences  of  tho 
loss  of  tbo  LexlDgton,  bnrncd  on  Long  Island  Sonnd,  prompted  tho  enactment 
of  tho  statnto;  and  the  Great  Lakes  are  not  more  inland  than  the  Mediterra- 
nean Sea.  The  Jarisdictioa  of  tho  State  conrfcs  is  not  affected  by  tho  statute 
unless  proper  proceedings  are  taken  by  some  party  interested.  Baird  v.  Daly » 
57  N.  Y.,  23G;  Steamboat  Co.  y.  Chase,  16  Wallace,  522 ;  see  44  N.  Y.,  305,  supra. 

*  Friend  v.  Woods,  G  Gratt,  183.  The  definition  is  not  perfect :  a  rail  broken 
1>7  force  of  frost  is  an  act  of  God.    44  K.  Y.,  478. 

'  Ames  Y.  Stevens,  1  Strange,  15^. 

*  Colt  y.M'Mechen,  6  John.  G.,  160 ;  cited  in  Parsons  v.  Monteath,  13  Barb.^ . 
353;inHoIli9ter  v.  Nowlen^  19  Wend.,  234,  238;  in  McArthnr  v.  Sears,  21 
Wend.,  190 ;  in  Hnlett  r.  Smft,  42  Barb.,  230, 250 ;  and.  in  Price  t.  Hartshome, 
44  Barb.,  656,  666. 

«  MiUer  v.  Steam  Nav.  Co.,  10  N.  Y.,  431. 

*  Harris  v.  Band,  4  N.  H.  B.,  250 ;  Osgood  v.  Granliig,  2  Campb.,  466 ;  Lnko 
f .  Lnyde,  2  Burr.,  882 ;  Palmer  v.  Lorillanl,  16  John.,  R.,  348 ;  Ogden  v.  Barker, 
;8  John.,  87 ;  after  tendering  tho  goeds  to  the  consignee,  thecaiTier  not  being  in 
fanlt  may  recover  freight,  thongh  the  goods  are  aften^aids  destrojed  by  sopo^ 
rior  foToe:   Cleudaniel  v.  Tnckerman,  17  Barb.,  184. 
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contract.  But  when  the  goods  are  not  destroyed^  and  the  voyage  is  in* 
ternipted  by  superior  force,  and  the  owner  accepts  the  goods,  the  carrier 
is  entitled  to  recover  j?ro  rata  freight ;  and  the  rule  is  the  same  \?here 
the  shipper  abandons  the  cargo  and  the  insurers  accept  the  goods.^  A 
forced  acceptance  of  the  goods  by  the  owner  at  an  intermediate  port, 
does  not  imply  a  contract  on  his  part  to  pay  pro  rata  freight ;  on  the 
other  hand,  it  is  the  carrier's  duty,  and  it  is  his  right  to  send  or  repair 
and  carry  forward  the  goods,  and  so  earn  full  freight. 

§  546.  We  sometimes  find  it  asserted  in  the  decisions  that  the  act  of 
God,  inevitable  accidents,  and  dangers  of  the  sea,  are  expressions  of  very 
similar  legal  import,  excusing  a  loss,  whether  excepted  in  the  bill  of  lading 
or  not.^  But  these  terms  do  not  convey  the  same  sense  ;  they  cannot  be 
used  interchangeably,  the  one  phrase  for  the  other.  The  perils  or  dan- 
gers of  the  sea  arise  in  some  instances  from  circumstances  which  cannot 
be  attributed  to  the  act  of  God,  and  are  unquestionably  covered  by  a 
policy  of  insurance  against  the  perils  qf  the  sea  ;  as  where  a  loss  arises 
from  a  collision,  without  fault  on  the  part  of  either  vessel ;  ^  or  where  a 
loss  arose  from  the  sudden  impressment  of  sailors  sent  on  shore  to  iasten 
the  ship.^  The  policy  covers  losses  directly  attributable  to  the  perils 
insured  against,  in  spite  of  some  want  of  diligence  to  escape  them ;  and 
it  does  not  cover  a  loss  resulting  from  a  collision  caused  by  the  negli- 
gence of  the  master  and  crew  ]  e,  g,j  damages  recovered  by  the  owners 
of  the  injured  vessel.®  The  law  regards  the  proximate  as  the  efficient  or 
real  cause  of  the  loss  under  the  policy.  If  the  ship  is  driven  against 
another  by  stress  of  weather,  the  injury  she  sustains  is  admitted  to  be 
direct,  and  the  insurers  are  liable  for  it.  But  when  the  collision  causes 
the  insured  ship  to  do  some  damage  to  the  other  vessel,  both  vessels 
being  in  fault,  the  rule  in  admiralty  requires  the  damage  done  to  both 
ships  to  bo  added  together,  and  the  combined  amount  to  be  equally  divided 
between  the  owners  of  the  two.  But  when  it  turns  out  that  the  insured 
ship  has  done  more  damage  than  she  has  received,  and  is  compelled  in 

^  Smyth  y.  Wright,  15  Barb.,  51  \  Parsons  v.  Handy,  14  Wend.,  215;  McKib- 
bin  V.  Peck,  39  N.  Y.,  2C2. 

*  A.  M.  Ins.  Co.  V.  Bird,  2  Bosw.,  193 ;  5  Bosw.,  474 ;  Ellis  v.  Willaid,  9  N.  T^ 
529. 

*  Crosby  v.  Fitch,  12  Conn.,  419 ;  Williams  v.  Grant,  1  Conn.,  487. 

«  Whitesides  v.  Thurkill,  12  Sm.  and  Mar.,  599;  Plaistod  y.  Boston  ^Kenoe- 
beo  S.  Nav.  Co.,  27  Maine,  132 ;  see  also  Laurie  v.  Douglas,  15  Mees.  aod  Wels., 
746. 

'  Hodgson  v.  Malcom,  5  Bos.  and  Pnll.  B.,  336 ;  per  Cowex,  J.,  in  MoAithnr 
T.  Sears,  21  Wend.,  198, 199. 

'  Mathews  v.  The  Howard  Ins.  Co.,  11 K.  Y.,  9 ;  Gen.  Mntoallns.  Co.  v.  Sbec 
wood,  14  How.  U.  &,  351. 
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admiralty  to  pay  the  excess  to  the  owners  of  the  other  ship,  the  law  does 
not  regard  this  loss  as  a  proximate  effect  from  the  perils  of  the  sea  cov- 
ered by  the  policy.'  The  policy  is  sometimes  drawn  so  as  to  exclude  any 
liability  for  losses  or  misfortunes  arising  from  want  of  ordinary  care  and 
skill  in  the  navigation  of  the  ship.' 

§  547.  Fiiblic  Enemy.  The  carrier  is  expressly  exempted  from  liability 
for  losses  caused  by  public  enemies ;  as  by  a  hostile  invasion  and  seizure 
or  destruction  of  property  on  the  land,  or  by  the  capture  of  a  carrier's 
vessel  and  cargo  on  the  sea.  The  law  does  not  hold  the  individual  bound 
to  defend  goods  against  seizure  or  loss  from  superior  and  organized 
force  }^  it  excuses  him  where  he  uses  due  diligence  to  prevent  the  de- 
struction or  seizure,  without  success;^  and  it  measures  the  diligence  de- 
manded to  escape  or  repel  hostile  force,  by  the  naiure  of  the  trust  and 
the  dangers  of  the  road.' 

Bioters  and  land  robbers  are  not  classed  as  public  enemies,  under  the 
rule ;  and  pirates  are  thus  classed,  when  they  appear  upon  the  sea  armed 
with  power  sufficient  to  compel  submission.^ 

In  times  of  war  the  commissioned  vessels  of  the  enemy  are  authorized 
to  capture  private  as  well  as  public  property,  which  is  carried  into  port 
within  the  jurisdiction  of  the  captors,  proceeded  against  as  prize  of  war, 
in  the  courts  of  admiralty,  and  condemned ;  this  process  is  held  to  divest 
the  original  owners  of  their  property,  and  is  the  most  frequent  mode  in 
which  individuals  are  made  to  suffer  from  the  calamities  of  war.  The 
mere  act  of  seizing  the  property,  does  not,  either  on  sea  or  land,  work  a 
change  of  the  title ;  to  accomplish  the  change,  there  must  be  a  judgment 
of  condemnation  pronounced  by  a  competent  tribunal.^  But  it  is  not 
necessary  for  the  carrier  to  show  a  change  of  the  title }  it  is  enough  for 
him  to  show  that  the  goods  entrusted  to  him  have  been  destroyed  or 
wrested  from  him  by  the  enemy  of  the  state — ^those  foreign  enemies 
which  are  such  by  an  open  declaration  or  waging  of  war.    Against  all 


^  Do  Vanx  v.  Salvador,  4  Ad.  and  £1.,  4*20 ;  31  Eng.  Com.  Law  R.,  104. 

'  Savage  v.  Corn.  Ex.  Fire  &  Inland  Nav.  Ins.  Co.,  4  Bosw.,  1, 19 ;  S.  C,  96 
K.  Y.,  655. 

'  Blank  v.  Adams  Ex.  Co.,  1  Duvall  (Ky.),  232;  a  seiznxeby  Confedeiate  8ol« 
diera  dnrlng  the  robcllion. 

*  HoUaday  v.  Kennard,  12  Wallace,  254. 

'  It  holds  the  carrier  to  the  same  diligence  as  he  most  use  to  escape  the  act 
of  God :  Bailroad  v.  Beeves,  10  Wallace,  176. 

'  Magellan  Pirates,  25  Eng.  Law  and  Eq.,  695 ;  Iiewis  v.  Lndwick,  6  Cald^ 
368. 

*  Page  T.  Lenox,  15  John,  R.,  172 ;  Hudson  v.  Qnestier,  4  Cranch,  293 ;  6 
Ctanch,  281 ;  Cook  v.  Howard,  13  John.  B.|  276 ;  Gross  v.  Withers,  2  Borr.,  693. 


400  LATT  OF  BAILHEirrS. 

such  organized  forms  of  violence^  it  is  tlio  dnty  of  tho  goyemment  to 
protect  commerce;  and  shield  its  citizens  from  loss.^ 

§  548.  Beason  and  Ground  of  the  General  Bule.  With  the  two  excep- 
tions we  have  mentioned,  the  carrier  receiving  goods  for  transportation, 
must  answer  for  them  absolutely,  unless  he  receives  them  upon  a  special 
contract  qualifying  his  liability.  He  is  not  liable  for  these  acts  of  supe- 
rior force,  because  they  are  not  under  his  control;  in  law,  as  in  reason, 
he  only  engages  against  those  events  which  by  possibility  and  due  dill- 
genco  he  may  prevent.* 

His  extraordinary  liability  is  founded  in  some  sense  upon  the  reward 
he  receives ;  and  not,  as  some  have  thought,  upon  the  theory  of  his 
remedy  over  against  the  hundred.^  The  liability  existed  at  common  law 
long  before  that  remedy  was  given  by  the  statute  of  Winton ;  and  many 
cases  were  so  decided  previous  thereto,  on  the  ground  of  the  reasonable 
premium  to  which  he  was  entitled,  and  which  at  that  time  served  as  a 
criterion  of  his  liability.  On  the  same  ground,  a  fraudulent  misrepresen- 
tation or  concealment  of  the  value  of  the  goods  delivered  to  him,  was 
held  to  annul  the  contract  altogether,  taking  from  him,  as  it  does,  the 
reward  which  ought  to  be  proportioned  to  the  n&k  incurred.* 

§  549.  A  carrier  is  considered  an  insurer,  and  may  like  other  insurers 
demand  a  premium  proportioned  to  the  hazards  of  his  employment ;  he 
may  require  the  owner  of  goods  to  give  such  information  as  will  enable 
him  to' decide  on  the  proper  amount  of  compensation  for  his  services  and 
risk,  and  the  degree  of  care  necessary  to  the  discharge  of  the  trust ;  and 
although  he  has  no  general  right  in  all  cases  to  demand  specific  knowl- 
edge of  the  contents  of  a  parcel  delivered  to  him,  it  is  incumbent  upon 
him  to  ascertain  the  nature  and  value  of  the  goods,  by  suitable  inquiries 
or  by  making  Imown  the  terms  on  which  he  is  willing  ix)  receive  and  cany 
them.*  A  general  notice  posted  in  the  carrier's  office  and  other  places, 
is  not  sufficient  to  subject  the  owner  to  a  charge  of  fraud ;  the  carrier's 
only  safe  course  is  to  announce  his  terms  to  every  person  who  applies 
to  him  for  the  carriage  of  goods,  stating  them  substantially  and  fairly. 
And  if  the  owner,  on  this  announcement,  give  an  answer  false  in  a  ma- 


^  Jeremy  on  Car.,  31 ;  Belly.  Beed,  4  Bin.  B.,  127. 

s  Jeremy  on  Law  of  Car.,  32 ;  see  general  mlo  as  stated  by  Chief  Joatko 
Church  in  Dexter  y.  Norton,  47  K.  T.,  C4,  and  commented  upon  in  Booth  t. 
Bpnyten  Dnyvil  Boiling  Mill  Co.,  60  N.  Y.,  487. 

*  Gibbon  v.  Poynton,  4  Bnrr.,  2299. 

*  Titchbnme  v.  White,  1  Stra.  B.,  145. 

*  Crouch  y.The  London  d&  N.W.  B.  Co.,  14  C.  B.,  355 ;  25  Eng.  Law  and  fifif 
887;  Walker  y.  Jackson,  10  Meeson  aiid  Webby,  16. 
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terial  point,  the  carrier  will  be  absolved  from  the  consequences  of  a  loss 
not  occasioned  by  negligence  or  misconduct.^ 

§  550.  The  extent  of  the  carriers  liability  does  not  depend  on  the 
terms  of  his  contract ;  it  is  declared  by  law.  His  undertaking,  when 
reduced  to  form,  does  not  diflTer  from  that  of  any  other  person  who  may 
agree  to  carry  goods  from  one  place  to  another ;  and  yet  one  who  does 
riot  usually  exercise  this  public  employment,  will  incur  no  responsibility 
beyond  that  of  an  ordinary  bailee  for  hire,  and  is  not  answerable  for  a 
loss  by  any  means  against  which  he  could  not  have  guarded  by  ordinary 
diligence.  It  is  not  the  form  of  the  contract,  but  the  policy  of  the  law, 
which  determines  the  extent  of  the  carrier's  liability.*  So  that  when  ho 
is  charged  as  a  carrier,  it  is  on  the  ground  of  an  obligation  imposed  upon 
him  by  law.  Nearly  one  hundred  years  ago.  Lord  Mansfield  asserted 
the  doctrine  in  these  words :  "  It  appears  from  all  the  cases  for  a  hun- 
dred years  back,  that  there  are  events  for  which  the  carrier  is  liable 
independent  of  his  contract.  By  the  nature  of  his  contract,  he  is  liable 
for  all  duo  care  and  diligence ;  and  for  any  negligence  he  is  suable  on 
his  contract.  But  there  is  a  further  degree  of  responsibility  by  the  cus- 
tom of  the  realm,  that  is  by  the  common  law  ]  a  carrier  is  in  the  nature 
of  an  insurer."^ 

The  law  has  indeed  always  rec^ognized  the  existence  of  a  contract, 
whilst  it  has  at  the  same  time  declared  the  obligation  of  the  carrier  to 
be  a  public  duty,  by  allowing  the  plaintiff  to  vary  the  form  of  his  aetion 
according  to  the  drcumstances  of  the  case,  and  for  the  greater  conveni- 
enee  of  the  party  injured.^  It  permits  the  carrier  to  be  charged  in  con- 
tact, as  well  as  in  tort,  on  a  clear  principle  of  mutual  equity  ;  that  there 
should  be  a  consideration  adequate  to  the  risk  on  the  one  side,  and  due 
precaution  and  diligence  exerted  on  the  other.'  In  assuming  a  publio 
employment,  he  assumes  the  duties  belonging  to  it ;  in  receiving  goods 
to  carry,  he  makes  a  private  contract ;  a&d  the  law  enforces  the  obliga- 

»  HoUister  v.  Nowlou,  19  Wontl.,  234 ;  Boor  v.  N.  J.  Steam  Nav.  Co.,  11  N. 
Y.,  485 ;  Blossom  v.  Dodd,  43  N.  Y.,  264.    Ante  $  530. 

*  Per  Chief  Justice  Bronson,  ia  Ilollister  v.  Nowlen,  19  Wend.,  239.  The 
principle  is  applied  ia  Merritt  v.  Eorle,  29  N.  Y.,  115, 121, 122;  and  la  Kolton 
V.  Western  B.  Corporatibu,  15  N;  Y,,  444 ;  and  in  Bissell  v.  M.  S.  d&  K.  I.  B.  Cos., 
22  N*.  Y.,  258,  307 ;  and  in  Atlantio  Mut.  Ins.  Co.  v.  MoLoon,  43  Barb.,  27. 

>  Forward  v.  Pittard,  1  Tertn  R.,  27 ;  1  Esp.  B.,  33;  Ausell  v.  Waterhoose, 
1  Chitty,  1. 

*  Boson  V.  Sandford,  1  Salk.,  440 ;  Buddie  v.  Wilson,  6  Term  B. ,  309 ;  Dick- 
son V.  Clifton,  2  Wilson,  319 ;  Dale  v.  Hall,  1  Wilson,  282. 

■  Jeremy  on  CarV,  36 ;  Pliiladelphia  ^  B.  B.  B.  Co.  v.  Derby,  14  How.  U.  S.« 
483;  Fttrwell  v.  Boeton  B.  B.,  4  Met^  49 ;  Carroll  v.  Staten  Island  B.  B.  Co., 58 
N.  Y.,  126^  183. 

26 
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tion  he  assumes,  on  both  grounds  according  to  the  form  of  the  action- 
'^  If  ho  make  a  greater  'w^arranty  and  insurance  ho  will  take  greater  care, 
use  more  caution,  and  be  at  the  expense  of  more  guards  or  otiier  methods 
of  security  ,*  and  therefore  he  ought  in  reason  and  justice  \o  have  a 
greater  reward."  ^ 

§  551.  There  being  no  special  agreement  by  the  carrier,  !t  is  not  ne- 
cessary to  consider  his  minor  engagements  implied  by  law ;  the  greater 
includes  the  less,  and  the  law  charges  him  with  the  safe  custody  of  the 
goods  as  an  insurer ;  it  binds  him  to  carry  and  deliver  the  ^oods  safely, 
or  to  excuse  himself  by  showing  a  loss  of  them  by  superior  force.^  .  The 
mode  of  carriage  and  the  sufficiency  of  the  vessel  or  vehicle  used  by  the 
carrier,  become  important  subjects  of  inquiry  only,  or  mainly,  ttrhere 
there  has  been  a  special  acceptance,  or  an  agreement  qualifying  his  Jia- 
bility ;  and  in  these  cases  it  becomes  necessary  to  consider  the  effect  of 
his  contract,  in  connection  with  the  duties  imposed  upon  him  by  law.*. 
If  ho  receive  goods  for  transportation,  exempting  himself  from  liability 
for  losses  arising  from  the  perils  of  the  sea,  the  law  implies  an  engage- 
ment on  his  part  that  his  vessel  shall  bo  staunch  and  seaworthy  when 
she  starts  on  her  voyage.^  So  where  tho  cause  of  a  loss  oh  the  land  is 
open  to  investigation,  the  law  implies  an  engagement  on  the  part  of  the 
carrier  that  the  carriage  or  vehicle  used  by  him,  shall  be  in  good  order 
and  capable  of  performing  the  jomniey. 

V.  Special  Oonttjacts. 
§  552.  There  was  at  one  time  in  this  "State  a  decided  drift  of  opinion  in 
favor  of  tho  doctrine,  that  common  carriers  should  not  be  ])ermitted  to 
limit  their  common  law  liabilities  by  a  special  contract;  on  tho  ground 
that  limitations  of  this  character  tend  to  encourage  negligence  and  fraud, 
and  are  thus  contrary  to  public  policy.'    After  some  debate,  it  was  oon- 

•  Gibbon  v.  Poynton,  4  Burr.,  2299. 

«  Pazzl  V.  Shipton,  1  P.  and  D.,  4  ;  8  A.  and  E.,  903. 
'  Simmons  v.  Law,  8  Bosw.,  213 ;  3  Keyes,  217. 

*  Lyon  V.  Mells,  5  East,  423 ;  Putnam  v.  Wood,  3  Mass.,  431 ;  Backhouse  t. 
Snead,  1  Mnrph.,  173  ;  Bell  v.  Reed,  4  Bina.  E.,  127. 

'  Gould  V.  Hill,  2  Ilill  R.,  G23  ;  in  this  caso  Cowbn,  J.,  cites  a  former  opioioa 
given  in  Colo  v.  Goodwin,  19  Wend.,  251,  231  j  a  decision  by  Story,  J.,  in  tho 
caBo  of  tho  Schooner  Reesido,  2  Sumner,  5C7,  575,  and  At  wood  v.  Tho  Reltanoo 
Transp.  Co.,  9  Watts,  87 ;  see  opinion  by  Broxsox,  J.,  in  Wells  v.  Tho  Steam 
Nav.  Co,f  2  N.  Y.,  204,  209.  Cowen,  J.,  cites  Lord  Kenyon,  C.  J.,  A.  D.  1793,  ia 
Hydo  V.  Proprietors  of  tho  Trent  &  Mersey  Navigation,  1  Esp.,  33.  **  There  is  a 
dilTerenco  where  a  man  is  chargoahlo  hy  law  generally,  and  wliero  on  his  con- 
tract. Wliero  a  man  is  bound  to  any  duty,  and  chargeable  to  a  certain  extent 
by  operation  of  law,  in  such  cases,  ho  cannot  by  any  act  of  his  own  discharge 
himself— a«  in  the  case  of  common  wrrien,  who  are  liable  5jf  law  in  all  catea  ef 
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sidered  of  great  importance  to  uphold  the  freedom  of  individuals  to  con- 
tract in  the  carrying  trade,  as  in  other  branches  of  business ;  and  the 
rule  became  firmly  settled  that  a  carrier  may  by  express  contract  re- 
strict his  common  law  liability  ^ — a  broad  and  general  rule  which  per- 
mits the  parties  to  separate  the  carrier's  contract  for  the  transportation 
and  delivery  of  goods,  from  the  responsibility  of  insuring  them  against 
losses  from  accidents  and  casualties  by  the  way.^ 

The  rule  is  not  of  recent  origin.  It  has  long '  been  the  practice  of 
common  caixiers  by  water  to  insert  in  the  rewnpt  of  the  goods  or  bill  of 
lading,  an  exception  of  the  dangers  or  perils  of  the  river,  lakes  and  seas, 
and  other  casualties,  such  as  fire,  leakage  and  breakage;  thus  entering 
into  'a  special,  agreement  with  the  owner  for  the  transportation  of  the 
goods,  and  leaving  him  to  obtain  an  insurance  upon  them  against  the 
excepted  dangers.^  The  custom  assumes  the  rule,  and  being  supported 
by  judicial  authority,  it  works  a  partial  separation  of  the  carrying  trade 
from  the  business  of  insurance.^  A  like  custom  has  long  prevailed  among 
carriers  by  land,  pf  limiting  their  liability,  by  an  express  agreement,  to 
a  greater  or  less  extent ;  and  these  limitations  are  upheld  and  enforced 

lo99es,  except  those  arising  iVom  the  act  of  God  or  of  the  King's  enemies ;  they 
cannot  ^iscbarge  themselves  from  losses  happening  umler  these  circumstances, 
by  any  act  of  their  own :  as  by  giving  notice,  for  example,  to  that  effect.  Bat 
the  case  is  otherwise  where  a  man  is  chargeable  on  his  own  contract.  There 
lie  may  qualify  it  as  he  thinks  fit."  He  then  proceeds :  **  I  have  said  that  relax- 
ing the  -common  Jaw  rigor,  opens  the  high  road  to  fraud,  perjury,  theft  and 
robbery.  It'docs  more.  Looking  to  the  present  ordinary,  not  to  say  universal 
means  of  travel  and  transportation,  by  coaches,  railroads,  steamboats,  packets 
and  merchant. vessels,  the  mere  superaddition  of  negligence  in  respect  to  the 
safety  of  passengers  and  property  would  constitute  a  most  ft^arful  item.  There 
are  no  principles  in  the  law  better  settled  than  that  whatever  has  nn  obvious 
tendency  to  encourage  guilty  negligence,  fraud  or  crime,  is  contrary  to  pnblio 
policy.  Such,  in  the  very  nature  of  things,  is  the  consequence  of  allowing  the 
common  carrier  to  throw  off  or  in  any  wny  to  restrict  his  legal  liability.  The 
traveller  and  bailor  is  under  a  sort  of  moral  duress,  a  necessity  of  employing 
the  common  carrier  under  those  legnl  arrangements  which  allow  any  immbcr 
of  persons  to  assume  that  character,  and  thus  discourage  and  supersede  the  pro- 
vision for  other  modes  of  conveyance.  My  conclusion  is,  that  ho  shall  not  bo 
allowed  in  any  form  to  higgle  with  his  customer  and  extort  one  exception  and 
another,  not  even  by  cxjireiis  promise  or  special  acceptance,  any  more  than  by 
notice.  He  shall  not  be  privileged  t«)  make  himself  a  common  carrier  for  his 
own  benefit  and  a  mandatary  or  less  to  his  employer.  He  is  a  public  servant, 
with  certain  duties  defined  by  law ;  and  ho  is  bound  to  x^erform  those  duties.'' 

*  Dorr  v.  N.  J.  Steam  Nav.  Co.,  4  Sandf.,  13G ;  S.  C,  11  N.  Y.,  485. 
?  N.  J.  Steam  Nav.  Co.  v.  Merchants'  Bank,  C  How.  IT.  S.,  382. 

*  Gordon  v.  Little,  8  Serg.  and  Kawle,  533. 

*  Parsons  v.  Monteath,  13  Barb.,  353 ;  Moore  r.  EvanSi  14  Barb.^  624 ;  and 
Mer.  Mat.  Ins.  Co.  y.  Calebs,  20  K.  T.,  173. 
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under  the  principles  of  the  common  law.^  The  contract  is  tD  be  carried 
into  effect  according  to  its  terms^  without  enlarging  or  diminishing  tbem 
in  their  true  sense  and  meaning.^ 

§  553.  We  have  seen  that  the  carrier,  being  a.publio  servant,  is  oblig- 
ed to  accept  and  take  charge  of  goods  for  carriage  on  his  route  aod 
within  his  line  of  business,  on  being  tendered  a>  reasonable  comp^isa- 
tion  :  ^  and  this  is  manifestly  inconsistent  with  a  right  on  the  part  of  t  ho 
common  carrier  to  impose  terms  that  will  relieve  him  from  the  liability 
imposed  upon  him  by  law.^  He  is  by  common  consent  at  liberty  to- 
prescribe  reasonable  rules  and  regulations  for  the  conduct  of  his  busi- 
ness. In  regard  to  the  manner  of  receiving  goods^  booking,  and  paying 
for  their  transportation,  the  carrier  has,  as  we  have  seen,  the  right  to 
regulate  and  prescribe  his  own  terms;  and  if  these  are  not  complied, 
with  he  cannot  be  charged.  But  where  these  terms  are  complied  with, 
he  is  bound  by  reason  of  his  employment  to  receive  and  carry  the  goods 
tendered  to  him  for  carriage.^ 

It  follows  that  special  agreements  made  with  carriers  for  the  trans- 
portation of  goods  by  land  or  water,  are  to  be  regarded  as  entered  into 
for  the  mutual  accommodation  of  the  contracting  parties.  Before  the. 
law,  they  stand  upon  equal  terms;  the  carrier  is  tied  down  to  a  reason- 
able reward  for  his  services;,  and  he  is. under  a  legal  obligation  to  re- 
ceive and  carry  the  goods  offered  to  him.  It  is  not  therefore  within  bis 
power  to  impose  unreasonable  conditions  upon  his  customers,  or  by  any 
act  of  his  own  to  discharge  himself  from  his  common  law  liability. 
Plain  enough  in  theory,  it  is  quito  difficult  in  practice  to  adjust  the  ro* 
lative  rights  of  the  contracting  parties.® 

§554.  PtMic  Notices.    It  is  not  necessary  to  review  the  decisions 
marking  the  line  of  oscillation  and  development  of  the  law,  on  tiiis  sub* 


>  Wyld  V.  PiekfoTd,  8  M.  and  W.,  443;  York,  NewcaBtlaA' Berwick  B^  Okf 
V,  Crisp.,  14  C.  B.,  5*27* 

'  Magnin  v.  Biusmore,  35  N.  Y.  Snpr.  Ct.,  182;  S.  C,  56  N.  Y;,  168 ;  F^ke- 
nean  v.  Forgo,  35  N.  Y.  Sapr.  Ct.,  332. 

'  Doot.  and  Stud^,  270 ;  Jackson  ▼.  Bogors,  2  Show.,  397;  LoveU  v.  Hobfasi 
id.,  127;  ante  $$518  to  522. 

^  Mercantile  Mnt.  Ins.*  Co.  v.  Chase,  1  £•  D.  Smith,  115,  an  elaborate  opin- 
ion by  Woodruff,  J. ;  case  cited  in  Kevins  vi  Tho  Bay  State  S.  Co.,  4 
2^  233, 236 ;  5  Bosw.,  395, 404 ;  30  N.  Y.,  G30 ;  SDaly  454, 486. 

>  Ante  (518,  $520.. 
'  In  some  cases  vre  And  the  rights  of  the  oTmer  delivering-tbe  goods, 

sented  in  a  strong  light;  in  others  the  rights  of  tho  carrier;  and  in  otfaervstill 
the  right  of  the  parties  to  regulate  their  relations  to  each  other  xm  the  basis  of 
contract.  In  England,  as- we  Rball  preeently  find,  the  carriers'  right  t6  impoaa 
terms  id  limited  by  statute.    1  £.  D.  Smith,  115)  i  Bosw^,  22^  SSa 
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Jcct.  The  result  ottn  be  bricfiy  stated.  In  England  the  courts  gave 
effect  to  these  notices  for  a  long  time  i  sometimes  on  the  theory  that 
they  farmed  a  part  of  a  contract,  by  the  tacit  acquiescence  of  the  owner 
of  goods,  delivering  them  with  a  knowledge  of  the  terms  thus  offered  by 
the  carrier ;  ^ — a  misleading  theory  inasmuch  as  it  assumes  the  car- 
rier's right  to  dictate  his  own  ierms ;  and  sometimes  on  the  ground  of 
a  fraudulent  or  deceitful  concealment  of  the  nature  of  the  package  de- 
livered, practiced  with  a  view  to  evade  paying  the  established  freight.* 
As  these  notices  were  not  at  all  uniform,  it  was  at  length  ascertained 
that  to  give  effect  to  them  as  parcel  of  an  implied  contract,  was  to 
undermine  the  rule  of  liability  imposed  upon  the  carrier  by  law.^  Cases 
of  negligence  arising,  it  was  found  difficult  to  determine  the  degree  of 
negligence  that  should  defeat  the  exemption  claimed  in  the  notice.^  The 
doctrine  of  notice  finally  began  t4>  be  rligretted,  -and  limited  and  quali- 
fied.' It  was  necessary  on  the  theory  of  contract,  that  the  notice  should 
be  brought  home  to  the  knowledge  of  the  party  delivering  the  goods  3 
and  this  was  often  found  a  difficult  question  of  fact  to  deal  with.®  The 
carrier  was  obliged  to  receive  all  packages  tendered  to  him  for  carriage, 
and  he  had  no  sure  means  of  ascertaining  the  value  of  their  contents  ; 
without  which  it  was  not  possible  for  him  to  secure  a  just  compensation 
for  his  services.^  The  decisions  falling  into  some  conflict,  a  statute 
was  passed  in  1830  regulating  the  rights  of  the  parties,  giving  to  the 
'Carrier  by  land  the  right  to  fix  his  charges  for  carrymg  parcels  by 
notice,  and  taking  from  him  every  other  right  or  claim  to  limit  his  com- 
mon law  liability  by  notice.^     A  like  result,  so  far  as  the  general 

'  Leeson  v.  Ilolt,  1  fitork.,  148 ;  NicholBon  v.  Williu),  5  East,  507 ;  l^faving 
v.  Todd,  1  Stark.,  72^  Harris  v.  Packwood,  3  Taunt.,  271 ;  Brooke  v.  Pickwick, 
4  BiDg.,-218 ;  MaTBli  v.  Home,  5  Bom.  «ud  Cres.,  322. 

«Tyly  v.  Morrice,  Garth.,  485;  Gibbon  v.  Paynton,  4  Burr.,  2298;  Miles  v. 
Cattlo,  G  Bing.  K.,  743 ;  Batson  v.  Donovan,  4  Barn,  and  Aid.,  21 ;  Beck  v. 
Bvaus,  IG  East,  244. 

>  Garaett  v.  Willaa,  5  Barn,  and  Aid,,  53,  A.  D.  1821,  disevedits  some  preced- 
ing cases. 

*  .Nicholson  y.  Willan,  supra;  Kiley  v.  Home,  5  Bing.,  217;  2  Moore  and 
Payne,  331;  Sleat  r .  Fagg,  and  Wright  v.  Snell,  5  Bam*  and  Aid.,  342,  350 ; 
Bickett  V.  Willan,  2  Bam.  and  Aid.,  356^  3  Campb.,267;  16  East,  244 ;  Boden- 
liani  Y.  Bennett,  4  Price,  31 ;  1  £sp.,  36. 

'^  Smith  V.  Home,  8  Tannt.,  144,  A.  D.  1818.  Bnrrongh,  J. :  "1  lament  tlist 
thexloctiine  of  notice  was  ever  introduced  into  Wcstmhister  Hall." 

'  Brooke  v.  Pickwick,  4  Bing.  It.,  222,  A.  D.  1827 ;  Kowl«y  v.  Home,  3  Bing. 
R.,  2 ;  Griffiths  v.  Lee,  I  Carr.  and  Payne,  110. 

^  Biley  v.  Home,  2  Moore  and  Payne,  341 ;  5  Bing.,  igi7, 

•  11  Geo.  IV.,  nud  1  Wm.  IV.,  ch.  €8,  passed  July  23, 1830 :  the  princtples 
of  the  statute  were  applied  to  railway  and  canal  companies  in  1854,  l>y  17  and 
18  Vict.,  ch.  31. 
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principle  is  concerned^  has  been  reached  in  this  country  In  the  natural 
development  of  the  law,  by  judicial  decisions  j  and  the  carrier  cannot 
limit  his  liability  by  a  notice.^  Assent  by  the  party  delivering  the  goods 
must  be  shown,  to  give  effect  to  the  notice  ^^  and  that  creates  a  special 
contract. 

§  555.  Under  the  statute  referred  to,  mail  contractors,  stage-coach 
proprietors  and  other  common  carriers  for  hire  by  land,  are  not  liablo 
for  injury  or  loss  of  money,  bills,  notes,  jewelry  and  other  articles  of  great 
value  in  small  compass,  particularly  specified,  contained  in  packages  or 
parcels,  when  the  value  of  the  articles  or  thing  enclosed  exceeds  the 
sum  of  ten  pounds,  unless  the  value  thereof  is  declared  by  the  person 
delivering  the  same,  and  a  compensation  paid  or  agreed  upon  for  the  in- 
creased risk,  incurred  in  the  conveyance  of  such  valuable  articles.^  When 
the  contents  of  a  package  or  parcel  of  this  kind  exceeding  ten  pounds  in 
value,  are  made  known  on  its  delivery,  the  increased  charge  is  to  bo  paid 
according  to  the  carrier's  notice  posted  in  his  office  j^  a  reasonable 


^  Hollister  v.  Nowlen,  19  Wend.,  234,  A.  D.  1838 ;  Colo  v.  Goodwin,  19  Wend., 
251.  Theso  cases  relato  to  tho  baggage  of  a  passenger,  and  tho  opinions  aro 
very  elaborate.  See  also  Clark  v.  Faxton,  21  Wend.,  133 ;  Camden  &  Amboy 
R.  R.  &  Transp.  Co.  v.  Belknap,  21  Wend.,  354 ;  Powell  v.  Myers,  26  Wend.,  591. 
Tho  rule  is  applied  generally,  in  Dorr  v.  N.  J.  Steam  Kav.  Co.,  4  Sandf.  ;  S. 
C,  11  N.  Y.,  485;  and  in  Blossom  v.  Dodd,  43  N.  Y.,  264  ;  Derwart  v.  Loomer,  21 
Conn.,  245 ;  Moses  v.  Boston  &c.  R.  R.  Co.,  32  N.  H.,  523 ;  Kimball  v.  Ratland 
R.  R.  Co.,  26  Vt.,  247 ;  Western  Transp.  Co.  v.  Newhall,  24  111.,  4GS ;  Brown  v. 
E.  R.  R.  Co.,  11  Cosh.,  97 ;  Thomas  v.  Boston  R.,  10  Met.,  479;  Jones  v.  7oor- 
hees,  10  Ohio,  145 ;  McMillan  v.  Michigan  S.  R.  R.  Co.,  16  Mich.,  79;  New  Jer- 
sey Steam  Nav.  Co.  v.  Merchants'  Bank,  0  How.  U.  S.,  344 ;  Dnff  v.  Badd,  3 
Brod.  and  B.,  177 ;  Perry  v.  Thompsou,  98  Mass.,  252 ;  Backland  v.  Adams  Ex. 
Co.,  97  Mass.,  124 ;  Malono  v.  Boston  &  W.  R.  Co.,  13  Gray,  392;  Brown  v. 
Eastern  R.,  11  Cush.,  97;  Adams  Ex.  Co.  v.  Haynes,  42  III., 69. 

>  Graco  v.  Adams,  100  Mass.,  560 ;  Van  GoU  v.  Tho  S.  E  .  R.  Co.,  104 ;  Eng. 
Com.  Law  R.,  75.  In  theso  cases  tho  party  delivering  tho  package  took  a 
receipt  or  pajter  embodying  a  contract. 

'  The  articles  ennmerated  aro  as  follows :  Gold  and  silver  coin  of  the  realm 
or  of  any  foreign  state ;  gold  or  silver  in  amannfactnred  or  numannfactured  state, 
precious  stones,  Jewelery,  watches,  clocks,  or  time-pieces  of  any  description ; 
trinkets,  bills,  notes  of  any  bank  in  England,  Scotland,  or  Ireland ;  orders,  notes 
or  securities  for  payment  of  money,  English  or  foreign ;  stamps,  maps,  writings, 
titlo  deeds,  paintings,  engravings,  pictures,  gold  or  silver  plate  or  plated  aiti. 
cles ;  glass,  china,  silks  iu  a  manufactured  or  unmanufactured  state,  and 
whether  wrought  up  or  not  with  other  materials ;  furs,  laces,  or  any  of  them,  con- 
taiDcd  in  any  parcel  or  package. 

*  The  second  section  of  tho  act  permits  this  in  express  terms.  A  public  notice 
does  not  avail  the  carrier.  Walker  v.  The  York  &  North  M.  R.  Co.,  2  £.  and 
B.,  730 ;  22  Eng.  L.  and  Eq.,  315. 
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charge  proportioned  to  the  risk  assumed  by  the  carrier.  On  the  owner's 
paying  or  engaging  to  pay  the  increased  charge,  the  carrier  or  his  agent 
is  required  to  give  a  receipt  for  the  package  or  parcel,  specifying  that 
the  same  has  been  insured  i  and  a  refusal  to  give  the  receipt  \7hcn  re- 
quired, or  an  omission  to  post  the  notice  in  his  office,  deprives  the  car- 
rier of  any  benefit  to  be  derived  under  the  act,  and  leaves  him  liable  as 
at  common  law,  and  liable  to  refund  the  increased  rate  of  charge. 

There  must  be  a  formal  declaration  of  the  nature  and  value  of  the 
parcel  when  it  is  delivered  to  the  carrier.  If  the  person  delivering  the 
goods  fail  in  this  duty,  when  the  parcel  exceeds  in  value  ten  pounds, 
the  carrier  is  not  liable  for  a  loss  of  or  injury  to  either  of  the  specified 
articles,  by  the  negligence  of  his  servants  or  by  his  own  omission  to  af- 
fix the  notice  in  his  office,  as  required  by  statute.^  The  party  delivering 
the  goods  and  declaring  their  value,  is  not  bound  to  tender,  but  the  car- 
rier must  demand,  the  increased  charge  payable  thereon.^ 

The  general  features  of  the  statute  are  quite  as  important  as  those 
already  mentioned.  The  act  does  not  prevent  or  in  any  wise  affect  any 
special  contract  made  by  a  carrier  for  the  conveyance  of  goods  and  mer- 
chandise;^ and  it  provides  in  express  terms  that  from  and  after  the  first 
day  of  September  ensuing,  no  public  notice  or  declaration  shall  be 
deemed  or  construed  to  limit  or  in  any  wise  affect  the  liability  at  com- 
mon law  of  any  mail  contractor,  stage-coach  proprietor  or  other  common 
carrier,  in  respect  of  any  articles  or  goods  to  be  carried  or  conveyed  by 
them  j*  it  leaves  nothing  to  inference ;  it  provides  that  in  respect  to  all 
articles  and  goods  not  enumerated  in  the  act,  the  carrier  shall  be  liable 
for  their  safe  carriage  as  at  common  law,  and  for  the  enumerated  articles 
also,  where  they  are  insured.    It  restores  the  rule  of  the  common  law.* 

^  Hinton  r.  Debbiii,  2  G.  and  D.,  3S ;  2  Q.  B.,  (540 ;  G  Jur.,  601 ;  Boys  v.  Pink,  8 
C.  and  P.,  361  j  Hart  v.  Baxendale,  6  Exch.,  7C0 ;  13  Jar.,  123 ;  21 L.  J.  Exch.,  123. 

*  Great  Northern  R.  Co.  v.  Behrens,  7  H.  and  N.,  950;  8  Jur.  N.  S.,  567 ;  31  L. 
J.  EscU.,  299 ;  10  W.  R.,  339 ;  8  L.  T.  N.  S.,  328. 

'  Section  Six  of  the  Act. 

*  Section  Foar :  this  section  refers  to  public  notices;  a  private  actual  notice 
assented  to  becomes  a  contract ;  Walker  v.  York  &  North  Midland  R.  Co.,  2  EUis 
And  B.,  750. 

»  Broxsox,  J.,  in  Hollistor  v.  Nowlen,  19  Wend.,  234,  241, 249. 

This  statute  of  1st  William  IV.,  ch.  63,  was  passed  July  23d,  1830. 

Section  1  enacts:  ''That  from  and  after  the  passing  of  this  act, no  mail 
contractors,  stage-coach  proprietors,  or  other  common  carrier  by  land  for  hire, 
shall  be  liable  for  the  loss  of  or  injury  to  any  article  or  articles  or  property  of 
the  descriptions  following ;  that  is  to  say,  gold  or  silver  coin  of  this  realm  or  of 
any  foi^eign  state,  or  any  gold  or  silver  in  a  mannfaictured  or  unmanufactured 
slate,  or  any  precious  stones,  jewelry,  watches,  clocks  or  time-pieces  of  any 
description^  trinkets,  bills,  notes  of  the  governor  and  company  of  the  banks  of 
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§  .556.  Altor  the  statute  ^f  183P  had  been  in  force  in  England  twenty- 
four  yeurs^  its  prinoiples  were  applied  to  other  common  carriers  by 

£ogland,  Scotland  and  Ireland  Tesi>ectiYely,  or  of  any  otbcr.l>ank  in  Great  Britoin 
.cr  Iceland,  oidersy  notes  and  securities  for  tbo  payment  of  money,  English  or 
foreign ;  stamps,  maps*  writings,  title  deeds,  paintings,  engravings,  gold  or  silTer 
plate,  or  plated  goodA,  glass,  cbina,  nlk  in  a  manufactured  or  numanufactured 
state,  and  Tvhetbcr  ivxonglit  np.or  not  wrongbt  np  with  other  materials,  farsor 
lace,  or  any  of  them,  contained  in  the  parcel  or  package  which  shall  bavo  been 
delivered,  either  to  bo  carried  for  hire  or  to  accompany  the  person  of  any  pas- 
senger in  any  mail  or  stage-coach  or  other  public  conveyance,  when  tbo  valaeof 
isach  article  or  articles,  or  property  aforesaid  contained  in  such  parcel  or  paek- 
^ge^shall  exceed  the«nm  of  ten.poands,  unless  at  tbo  time  of  tbo  delivery  thereof 
attho  office,  warehouse,  or  receiving  bouse  of  such  mail  contractor,  stago-coach 
proprietor,  or  other.common  carrier,  or  to  his,  her  or  their  bookkeeper,  coacbman, 
4ir  other  sen'ant,  for  the  purpose  of  being  carried,  or  of  accompanying t ho  peEBon 
of  any  passenger  as  aforesaid,  tbe  value  and  nature  of  such  orticlo  or  articlesor 
property,  shall  have  been  declared  by  the  person  orjiersons  sending  or  delivering 
the  same,  and  such  increased  charge  as  h^ceiuoicer  mentioned,  or  an  engagement 
to  pay  tbo  samo  bo  accepted  by  tbe  person  receiving  such  parcel  or  package.'* 

§  2.  This  section  permits  tbe  carrier,  whenever  any  such  parcel  or  package  ex- 
ceeding ten  pounds  in  valno  shall  be  delivered  and  its  contents  made  known, 
.to  demand  on  increased  compensation  for  the  greater  risk  bo  runs  in  the  convey- 
ance of  such  valuable  articles ;  bis  priccfi  to  be  regulated  by  a  uotico  to  be 
posted  in  bis  office^  by  which  both  paxlies  xiro  to  bound. 

$  3.  Provides  that  tbo  carrier  shall  givo  a  receipt  for  the  package  or  luircelss 
Insured,  and  that  if  bo  refuse  to  givo  the  receipt,  bo  shall  refund  the  inAuraneo 
money  and  be  liable  as  at  common  law. 

'$  4.  Provides  that  in  respect  to  all  articles  not  enumerated  in  the  act,  the 
carrier  shall  be  Hablo  for  their  safe  carriage  -as  at  common  law,  and  for  them 
^Iso  where  they  are  insured ;  .that  uo  notice  .shall  bo  deemed  or  construed  te 
limit;  or  in  any  way  affect  the  earner's  liability  at  iconmiQo  law. 

$  5.  That  all  receiving  houses  shall  bo  deemed  those  of  the  carrier,  and  that 
^ny  ono  of  a  company  of  carriers  may  be  sued  separately. 

$  C.  This  act  shall  not  annul  or  affect  any  special  contr^t  made  by  the  oacriflr 
fur  the  conveyance  of  goods  ami  mercUandiso. 

$  7.  If  any  parcel  or  package  deliverod  to  the  oarrier,  its  Talne  jand  contfliits 
being  declared  and  the  increased  rate  paid  thereon  as  jiusnrance,  be  lost,  the 
owner  recovers  tho  valuo  of  tbo  parcel  with  the  insurance  money  paid  tb^eon. 

$  8.  Nothing  in  this  act  shall  be  deemed  to  protect  the  carrier  for  hiie  from 
his  liability  to  answer  for  loss  or  injury  to  any  goods  or  articles  arising  from  the 
felonious  act  of  his  servant ;  nor  to  protect  tbe  servant  from  liability  for  loss  or 
injury  by  his  pergonal  neglect  or  miscou<luct. 

$  9.  Ill  a  caso  of  loss  of  articles  delivered  to  the  oaxrier  and  insured,  ^ir 
actual  value,  and  not  tbo  valuo  put  upon  them  on  their  delivery,  is  to  be  tbs 
measure  of  damages ;  and  tho  owner  of  them  shall  make  proof  of  their  valno,  if 
80  required;  but  tho  recovery  shall  not  exceed  their  declared  valuo. 

$  10.  The  carrier  may  in  all  cases  pay  money  into  court,  .as  in  oUier«ctJOBib 
and  with  tho  same  effect. 

$  11.  This  is  a  pnblip  act  to  be  Judicially  taken  notice  o(  without  Msf 
specially  pleaded. 
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tho  Railway  and  Canal  Traffic  Act.*  Under  tbo  seventh  section,  a  rail- 
way or  canal  company,  or  a  railway  and  canal  company  is  liable  for  the 
loss  of,  or  for  any  injury  done  to  any  horses,  cattle  or  other  animals,  or 
to  any  articles,  goods,  or  things,  in  the  receiving,  forwarding,  or  deliver- 
ing thereof,  occasioned  by  tho  neglect  or  default  of  such  company  or  its 
servants,  notwitjistanding  any  notice,  condition  or  declaration  made  and 
given  by  such  company  contrary  thereto,  or  in  anywise  limiting  such 
liability  ;  every  such  notice,  condition  or  declaration  being  thereby  de- 
clared null  and  void.  There  are  live  provisos  or  limitations  upon  tho 
operations  of  the  statute  : 

1.  That  nothing  contained  in  the  act  shall  be  construed  to  prevent 
these  companies  from  makmg  such  conditions  with  respect  to  tho  receiv- 
ing, forwarding  and  delivering  of  any  of  tho  said  animals,  articles,  goods 
or  things,  as  shall  bo  adjudged  by  the  court  or  judge  before  whom  any 
question  relating  thereto  shall  be  tried,  to  bo  just  and  reasonable. 

2.  That  no  greater  damages  shall  be  recovered  for  the  loss  of  or  for 
any  injury  done  to  any  of  such  animals,  beyond  the  sums  hereafter  men- 
tioned 5  that  is  to  say,  for  any  horse,  fifty  pounds ;  for  any  neat  cattle, 
fifteen  pounds  per  head ;  for  any  sheep  or  pigs,  two  pounds  per  head ; 
unless  tho  person  sending  or  delivering  the  same  to  the  company,  shall, 
at  tho  time  of  such  delivery,  have  declared  them  to  bo  respectively  of  a 
iiigher  value  than  as  above  mentioned ;  in  which  case  it  shall  be  lawful 
for  tho  company  to  demand  and  receive,  by  way  of  compensation  for  the 
Increased  risk  and  care  thereby  occasioned,  a  reasonable  percentage  upoft 
tho  excess  of  tho  value  so  declared  above  the  respective  sums  so  limited 
as  aforesaid,  and  which  shall  be  paid  in  addition  to  the  ordinary  rate  of 
charge ;  and  such  percentage  or  increased  rate  of  charge  must  be  noti- 
£ed  in  the  manner  prescribed  in  the  Act  of  1830,  and  is  made  binding 
upon  the  company  in  the  manner  thopoin  mentioned. 

3.  That  tho  proof  of  the  value  of  such  animals,  articles,  goods,  and 
things,  and  the  amount  of  tho  injury  done  thereto,  fihall  in  all  cases  lie 
upon  the  person  claiming  compensation  for  such  loss  or  injury. 

4.  That  no  special  contract  between  such  company  and  any  other 
pi^rties  respecting  the  receiving,  forwarding  or  delivering  of  any  animals, 
articles,  goods,  or  things  as  aforesaid  shall  bo  binding  upon  or  affect 
any  such  party  unless  the  same  be  signed  by  him  or  by  the  person 
delivering  such  aaiimals  articles,  goods  or  things  respectively  for  car- 
riage. 

u.  That  nothing  contained  in  the  act  shall  alter  or  affect  the  rights. 


«  17  and  18  Yict,  cli.  31,  A.  D.  1854. 
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privileges  or  liabilities  of  any  such  compnny  under  the  prior  act  of  1830, 
"with  respect  to  the  articles  mentioned  in  that  act.* 

§  557.  Without  undertaking  to  review  the  English  decisions  under 
these  statutes,  it  is  proper  to  observe  that  the  later  statuto  contains 
some  provisions  not  found  in  the  first.  JS.  g,,  it  declares  a  rule  of  lia- 
bility, for  any  loss  of,  or  injury  to  animals,  goods  or  things,  by  the 
neglect  of  or  default  of  the  carrier  company,  in  spite  of  any  notice  or 
condition  given  or  imposed  by  them  5  it  then  allows,  in  express  terms, 
the  carrier  company  to  prescribe  such  conditions  with  respect  to  the 
receiving,  forwarding  and  delivering  animals,  goods  and  things  as  shall 
be  adjudged  by  the  court  to  be  just  and  reasonable  5  and  it  requires 
special  contracts  for  the  conveyance  of  these  different  kinds  of  property 
to  bo  signed  by  tho  party  delivering  tlio  same. 

The  statute  was  enacted  to  correct  certain  abuses  practiced  by  the 
carrier  companies,  under  the  guise  of  contracts,  imposed  upon  customers 
by  tho  use  of  special  notices  and  tickets,^— contracts  that  were  some- 
times established  by  proving  that  the  company  had  given  to  the  party 
delivering  tho  property  a  written  notice  or  ticket  specifying  the  terms 
on  which  they  received  and  conveyed  tho  same.  And  these  contracts 
often  went  so  far  as  to  exempt  the  carrieir  company  from  liability  for 
losses  and  injuries  caused  by  tho  culpable  negligence  of  its  agents  and 
servants  j  and  were  held  binding  on  the  parties  to  them.' 

One  purpose  of  the  statute  evidently  was,  to  prevent  tho  carrier  from 
imposing  contracts  or  conditions  of  this  description  upon  unwary  cus- 
tomers ;  and  another  was  to  protect  all  customers  against  the  arrogant 
demands  of  the  carrier. .  The  statute  annuls  all  notices  given  by  rail- 
way and  canal  companies,  limiting  their  liability  as  carriers ;  and  it  does 
not  prevent  them  from  entering  into  special  contracts  for  the  carriage  of 
goods,  provided  the  conditions  contained  in  them  are  such  as  are  held 
just  and  reasonable  by  the  judge  or  court  before  whom  tho  question  re- 
lating thereto  is  tried,  and  provided  tho  contract  is  signed  by  tho  party 

^  Wo  have  referred  to  tbo  ilrst  part  of  this  statute,  ante  $  $  519,  530 ;  vo 
give  an  abstract  of  tho  statute.  It  covers  all  clomestio  animals,  inclndiDg 
dogs.    Harrison  v.  Loudon,  Brighton  and  South  Coast  C  Co.,  2  B.  and  S.,  12^ 

'  York,  Newcastle  and  Berwick  IX,  Co.  v.  Crisp,  14  C.  B.,  527 ;  Haghes  ▼. 
Great  Western  R.  Co.,  14  C.  B.,  G37 ;  Slim  v.  Great  Northern  R.  Co.,  14  C.  B.,  047; 
Chippendalo  v.  Lancashire  and  Yorkshire  K.  Co.,  7  Railw.  Cos.,  824 ;  Great 
Northern  R.  Co.  v.  Morville,  7  Railw,  Cos.,  830;  Show  v.  York  and  North  Mid- 
land R.  Co.,  0  Railw.  Cas.,  87 ;  13  Q.  B.,  347 ;  Aastiu  v.  Manchester,  Sheffield 
and  L.  R.  Co.,  IG  Q.  B.,  COO ;  10  C.  B.,  454. 

'  Idem;  Austin  v.  Manchester,  ShofiQeld  and  L.  R.  Co.,  10  C.  B.,  454;  Cazr 
V.  Lancashire  and  Yorkshire  R.  Co.,  7  E^Lch.  707 ;  7  Railw.  Cases,  423;  Walker 
Y.  York  and  North  Midland  R.  Co.,  2  Ellis  and  Bl.,  750. 
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delivering  the  goods  to  be  carried.  All  parts  of  section  seven  of  the 
act,  are  read  together ;  and  the  conditions  therein  mentioned  limiting 
the  carriers'  liability,  must  be  just  and  reasonable  in  the  opinion  of  the 
court;  and  they  must  be  embodied  in  a  special  contract  in  wilting^  signed 
by  the  sender  of  the  goods.^  The  statute  must  be  complied  with,  the 
conditions  must  be  contained  in  the  contract,  and  the  contract  must  be 
signed.' 

What  are  jtisi  and  reasonable  conditions,  under  the  statute  f  These 
following  conditions  have  been  adjudged  just  and  reasonable,  when  em- 
braced in  a  contract  for  the  conveyance  of  ordinary  goods  and  chattels  : 
"  The  company  will  not  be  answerable  for  the  loss  of  goods  untruly  or 
incorrectly  described }  no  claim  for  loss  will  be  allowed  unless  made 
within  seven  days  after  the  time  when  the  goods  should  have  been  de- 
livered/'^ and  a  condition  that  no  claim  for  damage  will  be  allowed, 
unless  made  within  three  days  after  the  delivery  of  the  goods  /  and  a 
condition  that  the  company  will  not  bo  liable  for  damages  arising  from 
the  loss  of  a  market,  in  consequence  of  delay  in  the  transit ;  ^  and  a  con- 
dition that  the  company  will  not  be  liable  for  the  loss  of  goods,  however 
caused,  when  carried  at  special  mileage  rates.^  The  following  condi- 
tions have  been  held  unjust  and  unreasonable ;  namely,  a  condition  that 
the  company  will  not  be  accountable  for  the  loss,  detention  or  damage 
of  any  package  insuf&ciently  or  improperly  packed ;  ^  and  a  condition 
that  the  company  will  not  bo  responsible  for  the  loss  of,  or  injury  to  any 
marbles  unless  insured  according  to  their  value  ;^  and  conditions  ex- 
empting the  company  from  liability  for  loss  of,  or  injury  to  cattle  and 
horses,  not  caused  by  the  negligence  of  its  agents  and  servants. 

§  558.  Congress  has  declared  by  statute  that  whore  the  shipper  df 
certain  specified  articles,  contained  in  a  parcel  or  package  or  trunk,  shall 
lade  the  same  as  freight  or  baggage  on  a  vessel,  without  at  the  same 

^  Simons  v.  Great  V^estem  R.  Co.,  18  C.  B.,  805 ;  Peek  v.  North  Staffordehire 
B.  Co.,  10  H.  L.  Cas.,  474.  i 

*  AldricU  v.  Groat  Weatem  R.  Co.,  15  C.  B.  N.  S.,  582 ;  M'Manus  v.  Lanca- 
shire and  Yorkshire  R.  Co.,  4  H.  and  N.,  327 ;  Lewis  v.  Great  Western  R.  Co.,  5 
H.  and  N.,  867. 

'  Lewis  V.  Great  Western  R.  Co.,  5  H.  and  K.,  867;  see  Knell  v.  TJ.  8.  and 
Brazil  S.  Co.,  1  Jones  and  Spencer,  423,  438. 

*  Simons  v.  Great  Western  R.  Co.,  18  C.  B.,  805. 

*  Beal  V,  Sonth  Devon  R.  Co.,  3  H.  and  C,  337 ;  5  H.  and  K,  875;  White  v. 
Great  Western  R.  Co.,  2  C.  B.  N.  S.,  7. 

*  Simons  r.  Great  Western  R.  Co.,  18  C.  B.,  804. 

'  Idem,  and  Garton  v.  Bristol  and  Exeter  R.  Co.,  1  B.  and  S.,  112. 

*  Peek  V.  North  StafTordshiro  R.  Co.,  1  Ellis,  BL  and  £L,  d58;  8.  C,  10  Hi 
L.9  473 ;  4  Best  and  Smith  (Am.  ed. ),  1005. 
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tunc  giving  to  tho  master,  cleric^  agent  or  owner,  a  written  notice  of  tlM 
true  character  and  value  thereof,  and  having  the  same  entered  on  the 
bill  of  lading  therefor ;  the  master  and  owner  shall  not  be  liable  as  car- 
riers thereof  in  any  form  or  manner,  and  shall  not  be  liable  for  such 
goods  beyond  the  value  and  according  to  the  cliaracter  thereof  so  noti- 
iicd  and  entered.^  The  statute  also  limits  the  liability  of  t^e  owner  of 
any  vessel  for  embezzlement,  loss  or  destruction  of  any  property,  goods, 
.or  merchandise  sliipped  or  taken  on  board,  or  for  any  loss,  damage  or 
iojury  or  forfeiture  occasioned  or  Incurred,  by  collision  or  otherwise, 
without  his  privity  or  knowledge,  to  the  amount  of  his  interest  in  the 
vessel,  and  her  freight  then  pending.  In  order  to  protect  the  ship- 
owner and  secure  this  interest  to  the  freighters  and  owners  of  the  goods 
in  proportion  to  their  respective  losses,  the  statute  allows  tho  owner  of 
the  vessel  or  the  owner  of  any  part  of  the  gpods  to  take  the  appropiiste 
proceedings  in  any  court  of  competent  Jurisdiction ;  it  permits  the  owner 
of  the  vessel  to  discharge  himself  from  liability  for  such  losses  by  trans- 
ferring his  interest  in  the  vessel  and  freight  to  a  trustee  to  bo  appointed 
by  the  court,  to  act  for  the  persons  legally  interested  -,  and  it  declares 
that  the  charterer  of  any  vessel,  who  mans,  victuals,  and  navigates  it  at 
liis  own  expense,  shall  be  deemed  the  owner,  within  the  exemption  given 
by  the  statute ,-  and  that  the  vessel  shall  be  liable  as  if  navigated  by 
the  actual  owner.^  The  statute  does  not  otherwise  limit  the  ship- 
owner's liability  ;  and  it  is  not  to  be  construed  to  take  away  or  affect 
the  remedy  to  ^hicb  any  party  is  entitled  against  the  master,  officers  or 
-seamen,  for  or  on  account  of  any  embezzlement,  injury,  loss,  or  destruc- 
tion of  merchandise  or  property  put  on  board  the  vessel,  or  on  account 
of  any  negligence,  fraud  or  other  malversation  of  these  persons ;  and  the 
statute  does  not  lessen  or  take  away  any  responsibility  to  which  an^ 
master  or  seaman  is  legally  liable.  It  is  also  to  be  noticed  that  the 
limitation  of  liability  does  not  apply  to  the  owners  of  any  canal-boat, 

1  R.  S.  of  U.  S.,  p.  831,  832.  These  aro  the  articles  apecificdin  the  statato, 
viz.— Pkktlna,  gold,  gold  dnst,  silver,  hallion,  or  other  precious  metals,  coins, 
Jewelry,  bills  of  any  bank  or  pablic  body,  diamonds,  or  other  preoloos  stoiMBy 
or  any  gold  or  silver  iu  a  maaufactured  or  unmanufactured  state,  watches, 
clocks,  -or  lime-pieces  of  any  description,  trinkets,  orders,  notes  ox-  securities 
for  payment  of  money,  stamps,  maps,  writings,  title-deedi^  printings,  cngcsv- 
ings,  pictures,  gold  or  silver  plate  or  pLited  articles,  glass,  china,  silks  in  a 
inauttfactoFed  or  nnmanuCaotured  state,  and  whothcr  wrought  up  or  not 
wrought  up  with  any  other  material,  furs  or  lace  or  any  of  them  con- 
tained in  any  parcel  or  package  or  tuunk.  The  enumeration,  now  jnuch  broader 
than  the  Act-of  1831,  is  almost  Uio  same  as  that  contained  in  the£nglish  stat- 
nte^f  1830.    Auto  ^  £>5S(,  and  note. 

*  B.  S.  of  U.  S.,  U  4283,  4284, 4285, 428G. 
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barge,  or  lighter,  or  to  any  vessel  used  in  rivers  or  inland  navigation ;  * 
and  that  it  does  not  exempt  the  owner  from  liability  for  losses  or  injuries 
caused  by  his  own  misconduct  or  neglect. 

§  559.  The  act  of  Congress  limiting  the  liability  of  ship-owners,  em- 
bodies the  principal  features  of  prior  English  statutes;'  and  its  object 
is  to  exempt  the  owners  of  ships  from  the  onerous  liability  under  which 
they  were  held  by  the  common  law  for  the  acts  or  neglects  of  their 
agents  and  servants,  or  third  persons,  without  their  Imowledge  or  con- 
currence ;  and  leave  them  liable  for  losses  arising  from  the  misconduct 
or  n<^ligence  of  their  agents  and  servants,  or  from  collisions  or  other 
casualties  excepting  fire,  to  the  extent  of  their  interest  in  the  ship  and 
the  pending  freight.  Wo  have  seen  that  they  are  not  liable  under  the 
statute  for  losses  by  fire,  unless  the  same  are  caused  by  their  design  or 
neglect;  and  that  they  are  thus  liable  for  losses  arising  from  fire,  occur- 
ring from  their  neglect.^  And  we  find  that  the  neglect  of  the  president 
and  directors  of  a  corporation,  owning  a  ship,  is  to  be  regarded  as  the 
neglect  of  the  corporation  itself,  these  officers  not  being  merely  agents 
or  servants  of  the  corporate  body.* 

The  statute  applies  to  the  owners  of  vessels  navigating  the  Northern 
Lakes  and  the  river  St.  Lawrence,  forming  the  boundary  between  the* 
States  and  the  possessions  of  Great  Britain ;  and  Long  Island  Sound.'^ 
It  covers  losses  caused  by  a  collision,  occurring  in  consequence  of  the 
inattention  or  negligence  of  the  master  and  servants  on  board.  But  in 
order  to  secure  the  protection  of  the  statute,  a  party  interested  must 
initiate  proceedings  in  a  competent  court,  namely,  in  the  United  States 
District  Court  acting  as  a  court  of  admiralty ;  and  the  ship-ownermust 
make  the  assignment  required  by  the  statute,  or  perform  some  equiva* 
lent  act,  such  as  having  his  interest  appraised  and  bringing  the  money 
into  court.    Omitting  to  take  any  proceeding,  he  is  liable  to  an  action 

^  R.  S.  of  U.  S.,  $t  4287,  4289 ;  ante  $  543,  relating  to  losses  by  fire. 

'  See  Act  of  Congreaeof  1851in  Appendix,  as  originally  passed;  and  R.  S. 
of  XJ.  8.,  831;  832;  also  7  George  II.,  A.  D.  1734 ;  26  •  Oeorgo  III.,  A.  D.  1788; 
&3X}eorge  III.,  A«  D.  1813 ;  and  statates  of  Mass.  and  Maine;  enacted  as  oarly 
as  1818  and  1821.  TheSebecca,\7an,  187,  ld4;  see  Merchants'  Shipping  Act, 
l'8i>4^and  Anwndmdtit  Act,  18^,  applied  in  London  A  S.  Western  B.  Co.  v* 
James,  4  EDglish  (Mbak)  IL,  86^ 

>  Ante  $  543 ;  53  N.  Y.,  76 ;  13  Wallace,  104 ;  17  id.,  357 ;  113  Mass.,  49S. 

*  Pliila.,  Wels.  ^b  Baltimore  B.  v.  Qaigley,^!  How.  U.  S.,  202, 210 ;  Oflmaa 
T.  Eastern  B^  13  Allen,  433,  441 ;  Hill  Mannf.  Go.  r.  Pror.  A  K.  7.  Steamship 
Co.,  llS'MasSi,  495. 

*  Moon  T.  American  Trsnqi.  Co.,  34  H«w.  IT.  S»,  1 ;  33  N.  T.  Superior  Ct;, 
370;  53  N.  T.,  76.  In  Baird  v.  Daly,  the  transaction  occurred  on  the  St.  Lair* 
lencoy  and  the  opinions  rather  assume  thftt  the  sAatnte  applies. 
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in  a  State  court ;  ^  and  it  is  adjudged  that  the  jurisdiction  of  a  State  court 
over  an  action  commenced  against  a  ship^^wner  for  damages  caused  by 
his  neglect,  will  not  bo  affected  by  a  subsequent  suit  commenced  in  a 
federal  court.^  While  the  statute  of  the  United  States  confers  exchsiTe 
admiralty  and  maritime  jurisdiction  upon  the  District  Courts,  it  reserres 
to  the  suitor  tho  option  of  seeking  redress  at  common  law,  even  where 
his  right  is  based  upon  a  State  statute,^ 

When  the  owners  of  a  vessel,  which  by  a  collision  without  fault  on 
their  part  causes  injury  and  loss  to  tho  goods  on  board  and  to  the  other 
vessel  and  cargo,  take  proceedings  in  tho  proper  court,  and  have  their 
interests  appraised  and  tho  value  brought  into  court,  tho  amount,  being 
insufijcient  to  ])ay  all  tho  damages,  will  be  apportioned  pro  rata  amongst 
tho  owners  of  tho  injured  vessel  and  of  tho  cargoes  of  both  vessels  in 
proportion  to  their  respective  losses.*  But  neither  tho  owner  nor  the 
charterer  of  a  vessel  can  escape  liability,  where  ho  negligently  runs 
down  another  vessel.* 

§  5G0.  It  may  bo  safely  assumed  that  a  carrier  cannot  limit  his  lia- 
bility by  a  mere  notice,  public  or  private,  of  tho  terms  on  which  ho  re- 
ceives and  carries  goods  or  property  ;  inasmuch  as  it  cannot  bo  presumed 
that  tho  owner  delivering  tho  goods  or  property  intended  to  waive  his 
legal  rights ;  the  presumption  being  quite  as  strong  that  ho  intended  to 
insist  upon  them.®  Tho  notice  is  at  most  only  a  proposal;  it  does  not 
bind  the  person  delivering  the  goods,  unless  ho  assents  to  tho  terms  pro- 
posed to  him.  Tho  delivery  of  a  receipt,  chock,  or  ticket,  with  a  notice 
indorsed  upon  it,  does  not  of  itself  create  or  imply  a  contract  on  the  part 
of  tho  person  receiving  it.  A  ticket  is  not  regarded  as  a  contract;  it  is 
treated  as  a  receipt,  it  serves  as  a  token,  a  permit  to  indicato  tho  bearer's 
right  to  be  received  on  board  tho  car  or  vessel.''  It  may  be,  and  often 
is  considered  as  a  part  of  the  contract ;  e.  ^.,  where  it  is  negotiated  for  on 


^  Norwich  Company  v.  Wright,  13  Wallace,  104 ;  see  mle  54  in  admmlty, 
in  same  volamo. 

<  Hill  Maouf.  Co.  v.  Prov.  &  N.  Y.  Steamship  Co.,  113  Mass.,  493 ;  Knowlton 
T.  Prov.  &  N.  Y.  S.  S.  Co.,  33  Super.  Cfc.,  370 ;  S.  C,  53  N.  Y.,  76. 

>  DoQgan  v.  Champlaiu  Transp.  Co.,  G  Laus.,  430 ;  S.  C,  56  K.  Y.,  1 ;  Choie 
v.  The  Amor.  Steamboat  Co.,  0  R.  I.,  420 ;  S.  C,  IG  Wolhice,  WL 

*  Norwich  Co.  v.  Wright,  13  Wallace,  101. 

*  Thorp  V.  Ilammoiiil,  12  Wallace,  403, 

0  Camdcu  fi.  v.  Belknap,  21  Wend.,  354 ;  Clark  v.  Fatxon,  21  Wend.,  153; 
K.  J.  Steam  Nav.  Co.  v.  Merchants'  Bank,  G  How.  U.  S.,  344  ;  McMillan  v.  Michi- 
gan S.  R.  R.  Co.,  IG  Mich.,  70 ;  Henderaon  v.  Stevenson,  13  English  (Mook),  141, 
152,  note. 

'^  Qnimby  v.  Vonderhilt,  17  N.  Y.,  306. 
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special  terms.^  But  it  does  not  so  embody  the  contract^  as  to  exclude 
other  evidence  of  its  terms.  To  give  it  effect  as  evidence  of  a  contract^ 
it  must  be  proved  that  the  party  receiving  it,  assented  to  the  conditions 
indorsed  upon  it.^  The  same  rule  has  been  applied,  where  the  carrier 
delivered  to  a  passenger  a  card  or  check  for  his  baggage,  having  these 
words  with  others  indorsed  upon  it :  "  Liability  limited  to  $100,  except 
by  special  agreement  to  be  noted  on  this  card."  ^  Notices  of  this  kind, 
printed  in  small  type,  on  the  side  or  back  of  a  receipt  or  card  for  bag- 
gage, do  not  form  a  part  of  the  contract.^  A  ticket  with  a  like  limita- 
tion indorsed  upon  it,  in  the  English  language,  delivered  to  a  German 
who  does  not  understand  the  language,  docs  not  charge  him  with 
knowledge  of  the  proposed  limitation ;  and  his  assent  cannot  bo  implied ; 
the  notice  must  be  brought  to  his  knowledge.'  There  must  bo  evidence 
given,  from  which  the  party's  assent  may  bo  inferred.® 

§  501.  On  the  other  hand,  taking  from  the  carrier  a  receipt  for  goods  in 
the  nature  of  a  bill  of  lading,  embodying  a  contract  specify ing  the  terms 
on  which  they  are  to  bo  carried  and  delivered,  does  bind  the  party  deliv- 
ering the  property."'  In  the  absence  of  fraud,  concealment  or  improper 
practice,  the  presumption  is  that  the  party  taking  the  receipt,  assents 
to  its  terms  limiting  the  carrier's  common  law  liability .°  Ho  is  supposed 
to  know,  and  is  chargeable  with  knowledge  of  the  contents  of  the  receipt ; 
and  where  ho  takes  it  without  objection,  he  is  presumed  to  have  assented 

»  Bissell  v.  N.  Y.  Central  R.  R.  Co.,  25  N.  Y.,  442 ;  WoIIb  v.  N.  Y.  Central  R. 
S.  Co.,  24  N.  Y.,  181 ;  Perkins  v.  N.  Y.  Central  R.  R.  Co.,  24  N.  Y.,  196 ;  Wella  v. 
Steam  Nav.  Co.,  8  N.  Y.,  375. 

«  Ncvins  V.  The  Bay  State  S.  Co.,  4  Dosw.,  225;  McCotter  v.  Hooker,  8  N. 
y.,  497  ;  SuutlerlancT  v.  Westcott,  2  Sweeny,  260. 

'  Prentice  v.  Decker,  49  Barb.,  21 ;  Brown  v.  Eastern  R.  R.  Co.,  11  Cnsh,  97; 
Iiimhnrgcr  v.  Westcott,  49  Barb.,  283 ;  34  How.  Pr.,  421  ;  Parker  v.  Sontheast- 
CTTi  R.  Co.,  1  C.  P.  D.,  418 ;  Harris  v.  Great  Western  R.  Co.,  17  English  (Moak) 
B.',  156.  A  passenger  leaving  Inggage  in  a  baggage  or  cloak  room  and  taking  a 
ticket  for  it  sabjoct  to  conditions  printed  on  the  back  of  it,  is  hero  held  bound 
l>y  those  conditions  though  ho  docs  not  read  them.  Barney  v.  O.,  B.  &  H. 
S.  Co.,  67  N.  Y.,  301 ;  a  common  carrier  may  establish  on  his  cars  or  vessels  an 
agency  for  the  delivery  of  baggage,  excluding  other  parties. 

•  Blossom  V.  Dodd,  43  N.  Y.,  264. 

•  Camden  &o.  R.  R.  Co.  v.  Baldauf,  16  Penn.  St.,  67 ;  see  Fibel  v.  Livingston, 

64  Barb.,  179. 

«  Vomer  v.  Sweitzer,  32  Penn.  St.,  203 ;  Farmers,  &c.  Bank  v.  Champlain 

Trausp.  Co.,  23  Vt.,  186. 

»  Long  V.  N.  Y.  Central  R.  R.  Co.,  50  N.  Y.,  76;  Dorr  v.  N.  J.  Steam  Nav, 
Co.,  4  Sandf.,  136;  S.  C,  11 N.  Y.,  485 ;  HarrU  v.  Great  West.  R.  Co.,  1  Q.  B.  D., 
515 ;  Adams  Ex.  Co.  v.  Haynes,  4i  111.,  69. 

•  Belger  v.  Dinsmore,  51  Barb.,  69;  S.  C,  51  N.  Y.,  166;  CoUenderv.  DiiM. 
moxe,  55  N.  Y.,  200 ;  Kirkhind  v.  Dinsmore,  62  N.  Y.,  171. 
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to  the  conditions  prescribed  in  it,  qualifying  the  cameras  liability.* 
Thus,  a  receipt  embracing  these  terms  is  held  operative  and  valid,  like  a 
bill  of  lading :  "  It  is  further  agreed,  and  is  a  part  of  the  consideration 
of  this  contract,  that  the  Adams  Express  Company  are  not  to  bo  held 
liable  or  responsible  for  the  property  herein  mentioned  for  any  loss  or 
damage  arising  from  the  dangers  of  railroad,  ocean,  steam  or  river  nav- 
igation, leakage,  fire,  or  from  any  cause  whatever,  unless  specially  in- 
sured by  them  and  so  specified  in  this  receipt }  i^rhich  insurance  shall 
constitute  the  limit  of  the  liability  of  the  Adams  Express  Company  in 
any  event ;  and  if  the  value  of  the  property  above  described  is  not  stated 
by  the  shipper,  the  holderhereof  will  not  demand  of  the  Adams  Express 
Company  a  sum  exceeding  fifty  dollars  for  the  loss  or  detention  of,  or 
damage  to,  the  property  aforesaid  (receipted  in  the  first  paragraph)."' 
The  contract  is  evidently  designed  to  protect  the  carrier  to  the  same 
extent  and  in  the  same  manner  as  the  English  statute  relating  to  par- 
cels of  great  value  in  small  compass.^  Its  terms  relieve  the  carrier  from 
liability  for  any  loss  or  damage,  unless  the  value  of  the  goods  is  stated 
by  the  shipper,  and  the  goods  insured,  and  that  fact  stated  in  the  receipt; 
and  it  is  clear  that  the  statute  referred  to  relieves  the  carrier  from  lia- 
bility for  loss  or  injury  to  any  of  the  specified  articles,  notwithstanding 
the  injury  or  loss  is  occasioned  by  his  servant/  And  it  is  adjudged  in 
this  State  that  the  last  clause  of  the  contract  above  quoted,  does  not  ex- 
empt the  carrier  from  losses  occurring  through  his  negligence ;  and  that 
the  limitation  of  damages  to  the  sum  of  fifty  dollars  does  not  apply  to 
these  losses.'  The  language  is  very  broad,  but  it  does  not  in  terms 
cover  losses  by  negligence ;  and  under  the  usual  rule  of  interpretation, 
the  terms  are  to  be  taken  most  strongly  against  the  party  whose  lan- 
guage they  are.® 

§  562.  The  freedom  of  contract  has  been  carried  so  far  in  England^ 
and  in  this  State,  as  to  uphold  the  carrier's  contract  exempting  him 
from  liability  beyond  a  fixed  sum,  for  losses  occurring  throuhg  his  n^^ 


1  Grace  v.  Adams,  100  Mass.,  560 ;  Tan  Gell  v.  The  S.  E.  B.  Co.,  104  Esg* 
Com.  Law  S.,  75 ;  Fibel  v.  Liyingston,  64  Barb.,  169 ;  case  of  a  zt&ceipt  gtvea  to 
a  German  not  much  acquainted  with  the  langaage. 

*  There  are  other  clauses  in  the  contract  i  and  the  above  only  aie  tfd(jiidfsd 
yalid  in  Magnin  v.  Dinsmore,  56  N.  T.,  168. 

>  Ante  $  555. 

^Hinton  r.  Dibbins,  3  G.  and  D.,  36. 

*' Magnin  v.  Dinsmore,  supra. 

•  Westcotfc  T.  Fargo,  6  Lansing,  319;  OppenheimerT^  The  IT.  B.'BxpnmC*^ 
9  Albany  Law  Jonm.,  187 ;  C6  N.  Y.,  174. 

T  Carr  v.  Lancashire  d&Yoikahite  B.  Co.,  7  Exbh*,  7W)  7  BaQm  Caib, 
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ligenco ;  *  and  yet  we  find  the  courts  holding  conservatively  that  a 
contract  of  this  kind  shall  bo  permitted  to  exempt  a  carrier  from  losses 
occasioned  by  his  negligence,  only  in  compliance  with  its  express  terms ;  * 
and  that  the  carrier  must  give  some  account  of  the  goods  j  ^  unless  the 
contract,  or  the  evidence  in  the  action,  leaves  the  burden  of  proof  with 
the  plaintiff.* 

It  is  to  be  observed  that  contracts  exempting  carriers  from  liability 
for  losses  and  injuries  caused  by  their  own  negligence,  would  operate  to 
suspend  the  obligation  of  diligence  which  the  law  prescribes  as  govern- 
ing the  relation  of  the  parties  to  each  other ;  and  that  these  contracts 
are  not  therefore  in  harmony  with  sound  public  policy.  On  the  other 
hand,  the  courts  of  England  and  of  this  State  permit  the  carrier  to  ex- 
empt himself  by  an  express  contract  from  liability  for  damages  resulting 
from  negligence  on  the  part  of  his  servants,  agents  and  employees, 
without  regard  to  the  degree  of  the  negligence^ — a  rule  accepted  with 
much  reluctance  and  frequently  criticised  by  the  court  that  enforces  it,® 
and  wo  may  add,  constantly  qualified  and  restricted  by  the  interpretation 
given  to  the  contract. 

For  illustration :  an  agreement  by  the  owners  of  a  steamboat  to  tow  a 
vessel  on  the  river,  at  the  risk  of  the  master  and  owner  of  the  vessel; 
does  not,  as  interpreted  by  the  courts,  relieve  the  contractor  from  the 
exercise  of  good  faith  and  some  diligence  in  the  fulfillment  of  his  con- 
tract The  general  words,  "  at  the  risk  of  the  master  and  owner,''  are 
understood  to  cover  the  risk  of  navigation,  and  not  as  giving  the  owners 
of  the  steamboat  a  license  to  act  negligently  and  falsely  in  the  business.^ 
So  when  the  owner  shipping  goods,  releases  the  carrier  '^  from  liability 

^  Belger  v.  Dinsmore,  51  N.  T.,  166 ;  Steers  v.  Liverpool,  New  York  &  P. 
Steam  S.  Co.,  57  N.  Y.,  1 ;  Magnin  v,  Dlnsmore,  56  N.  Y.,  168 ;  Cragin  v.  N,  Y. 
Central  R.  R.  Co.,  51  N.  Y.,  61. 

<  Stein  weg  t.  Erie  Railway,  43  K.  Y.,  123;  Guillanme  v.  Hamburgh  St 
Amcr.  Packet  Co.,  42  N.  Y.,  212 ;  Lamb  v.  Camden  &  Amboy  Co.,  46  N.  Y., 
271 ;  Bostwick  v.  Baltimore  &  Ohio  R.,  45  N.  Y.,  712. 

•  Steers  v.  Liverpool,  N.  Y.  &  Phila.  S.  Co.,  57  N.  Y.,  1. 

*  Cochran  v.  Dinsmore,  49  N.  Y.,  249. 

»  Wells  V.  N.  Y.  C.  R.  Co.,  26  Barb.,  641 ;  S.  C,  24  N.  Y.,  181 ;  Bissell  r.  N. 
Y.  C.  R.  Co.,  25  N,  Y.,  442 ;  Cragin  v.  N.  Y.  C.  R.  Co.,  51 N.  Y.,  61,  64 ;  166 ;  Lee 
T.  Marsh,  42  Barb.,  102;  Eeeny  r.  Buffalo  dt  N.  Y.  d^  Erie  Co.,  4  Keyes,  108  . 
59  Barb.,  104 ;  Qallin  v.  London  &  N.  Western  R.  Co.,  12  English  (Moak),  268; 
Carr  v.  Lancashire  &c.  R.  Co.,  14  Eng.  Law  and  Eq.,  340;  Austin  t.  Manches- 
ter &c.  R.  Co.,  70  id.,  434. 

«  Stinson  v.  N.  Y.  C.  R.  Co.,  32  N.  Y.,  333,  337;  Perkins  v.  N.  Y,  C.  R.  Co., 
24  N.  Y.,  190;  Smith  v.  N.  Y.  C.  R.  Co.,  29  Barb.,  132;  S.  C,  24  N,  Y.,  222. 

^  Wells  &  Tncker  v.  Steam  Nav.  Co.,  8  N.  Y.,  375 ;  Alexander  y.  GreenOi  7 
Hill,  533 ;  D.  ^  C.  Steam  Towboat  Co.  t.  Starrs,  69  Penn.  St.,  36. 

27 
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for  damage  or  loss  to  i^ny  articloby  fire,^  the  stipul^tioii.  is  madeoa. 
the  legal  implication  that  tho  carrier  cannot  reap  the  benefit  of  it, 
"where  the  loss  occurs  through  his  negligence,  even,  by  tha  agency  of 
fire.*  The  terms  of  exemption  are  to  be  carried  into  effect,  without  «ui- 
larging  their  true  scope  and  meaning.* 

§  5G3.  While  the  efifect  and  mode  of  enforcing  contracts  differ  bat 
slightly  in  tho  different  States^^we  Aad. quite  recently  ^decided  current 
of  opinion,  denying  to  tho  common  carrier  t^o  right  to  make  conditions 
and  stipulations  inconsistent  with  the  principal  contract.  Tho  doctrine 
assumes  the  form  of  these  distinct  propositions  :  1,  that  a  cpmmon  carrier 
cannot  lawfully  stipulate  for  exemption  from  responsibility,  when  such 
exemption  is  not  just  and  reasonable  in  the  eye  of  the. law ;  2,  that  it  is 
not  just  and  reasonable  in  the  eye  of  the  law  for  a  common  carrier  to 
stipulate  for  exemption  from  responsibility  for  th<>  negligence  of  himself 
or  his  servants;  3,  that  these  rules  apply  both  tp  carriers  of  goods  and 
carriers  of  passengers  for  hire,  and  with  special  force  to  the  latter; 
4,  that  a  drover  travelling  on  a  pass,  for  the  purpose  of.takingcare  of  hid 
stock  on  the  train,  is  a  passenger  for  hire.' 

A  carrier's  agreement  to  carry  and  deliver  goods  for  hire,  with  a 
stipulation  on. his  part  that  ho  is  not  to  be  held  liable  for  their  loss  by 
the  negligch.^e  of  his  servants,  hj\s  on  the  face  of  it  a  double  and  doubt- 
ful look.*  An  individual  wouild  scarcely  propose  sueh  a  contract.  "  It 
would  require  a  man  of  a. good  deal  of  effrontery  to  a§k  another  to  in- 
sert in  his  contraci*  for  performing  a  .service,  a  clause  permitting  him  to 
be  negligent  in  its  performance,  a,nd  relieving  him  from  all  liability  for 
the  injuries  which  his  jross  negligence  ^^ight  occasion ;  and  the  man  who 
would  insert  such  a  disuse  in  the  contract  would  be  a  fit  subject  for  a 
committeo  to  ta]Lo  charge)  of  his  person  mi  property/' '• 


1  Steinweg  v.Tho.  Eri«.  Bail  way,  43  N.T.,  123;  TorkCowv^Ceat^IL  B^3 
WaUaco,  107, 

'  Gleodell  v.  Thompson,  G(>  N^  Y.,  194;  Qai\laQme  iic,  £UMii)>argh  &  Anv 
Packet  Co.,  42  N.  Y.,  21^ ;  46  N.  Y.,  2ffl. 

'  Uiiilroad  Company  v.  Lockwood,  17  Wallace,  357  3S4..  The  opinieo  ia 
thia  caao  1>y  Mr,  Jostico  BiupLRYcooUins  an  elaborate  reyie.w  of  modem  deda- 
ions,  and  Iiis  concXasiona  wero  ooncnrred  in  by  the  U]ia*iimou9  Jodgment  of  tho. 
court;  and  wero  afterward  reailivmcd  ia  Kailroad .  Company  v^  Pratt,  22  Wal- 
lace, 123,.  131 ;  sea  Ileuderson  v^  Stevenson,  13  £uj;iU8)i  (Moajs)  B^  141,  and 
note,  152. 

*  Commoitwealtli  v.  Yt.  &  Mass.  R.  Co.,  103  Mass.,?.  HerayXiiider  an  indict- 
meut  of  tho  railroad  company  for  cacuiing  the  death  of  a  i>asqeD^r  by  its  gvon 
ucgligcDco,  a  like  scipulaiiou  for  exemption  waa  treated  as  a^ojodlity. 

^  Jadge  ^Iason,  iureritrotiug  a,  contract  to  tow  a  boat  at  t]ie  riak  of  the  owner 
•fit:  8  N.  Y.  (4  Qcld.),  J»^,  330.    Jadgo  SuARSWOOD  throwa  the  cpntract  intQ 


5  564,  Under  tho  line  of  English  decisions  giving  efflsct^to  the  carrier'a 
nolico,  prior  to  the  statute  already  mentioned^  the  caifierwaii  not  allowed 


this  form :    "  We  do  not  undertake  to  tow  tbe  boat  as  we  oughts"    69  Penn. 
St.,  36. 

Grnbara  &  Co.  v.  Davis  &  Co.,  4  Ohio  St.,  26S.  Tbo  carrier  may  exonerate 
himself  by  a  special  contract  from  liability  for  loesev  arising  from  causes  oyer 
which  be  has  no  control  and  to  which  his  own  fanlt  or  negligence  does  not  in* 
any  way  contribate ;  bat  he  cannot  roliove  himself  from  resnonsibility  for  losses 
cansed  by  his  nc^^ligence  or  want  of  care  and  bkill.  *'  Tho  dangers  of  river  nav* 
igation,  fire  and  unavoidable  accidents  excepted  f  nnder  a  bill  of  lading  con- 
taining this  exception,  aftertho  plaintiff  proves  a  non-<leli wry  of  tho  goods,  the 
csrrier  ninst'show  a  loss  within  tbe  t^rms  of  tlie  exception,  and  that  proper' 
caro  and  skill  were  exercised  to  prevent  the  loss. 

Cleveland,  P.  &  A.  R.  Co.  v.  CniTan^  19  Ohio  St,  1  (A.  D.  1869).    Curran 
rode  in  a  car  on  a  drover's  pass,  having  indorsed  npon  it  these  words :  "  The 
person  accepting  this  free  ticket  assumes  all  risk  of  accident,  and  expressly 
agrees  that  the  company  shall  not  be  liable,  nnder  any  circamstances,  whether 
of  negligence  by  their  agents  or  otherwise,  for  any  injnry  to  the  person  or  for " 
any  loss  or  injnry  to  the  i>roi»ert7  of  the  passenger  nsing  tbe  ticket,  awl  agrees 
that  as  fbr  him,  he  will  not  consider  the  compaiiy  as  cc»mmon  carriers,  or  liable 
as  Bach."  And  the  conrt  held  that  the  stipulation  exempting  the  company  from- 
liability  for  negligence,  was  against  the  policy  of  the  law  and  void.    Penn.  11* 
Co.  V.  Hemlerson,  51  Penn.  St.,  315;  sec  Knowlton  v.  Erie  Jl.  Co.,  10  Ohio  St., 
260;     In   Illinois  (HI.  Central  K.  R.  Co.  v.  Reed,  37  111.,  484),  carriers  ore  not 
permitted  to  exempt  themselves  from  liability,  by  a  special  contract,  for  willful- 
taisfensance  or  gross  negligence  by  itself  or  by  its  agents  and  servants. 

Mann  v.  Dirchard,  40  Vt.,  326.  A  railway  company  cannot  in  this  State  so 
limit  its  responsibility  that  it  can  carry  freight  for  a  reward,  and  at  the  same 
time  not  be  liable  for  a  failnro  to  exercise  ordinary  care  in  thebnsiness.  In 
Bancaster  Co.  National  Bank  v.  Smith,  G2  Penn.  St.,  47,  55,  tbe  conrt  held  that 
m  bailee  cannot  stipnlate  against  liability  for  its  own  negligenco;  and  in  Wolf 
T.  Western  U.  Tel.  Co.,  G2  Penn.  St.,  83,  that  a  carrier  may  limit  bis  responsi^ 
bility  by  express  contract,  when  it  does  not  cover  n«glCot  of  dnty.  In  Empire 
Transp.  Co.  v.  Wamsntta  Oil  Co.,  G3  Penn.  St.,  14,  tho  conrt  again  holds  that  a 
oarrier  caimot  by  notice  or  limitation  in  a  contract  or  bill  of  lading,  protect 
himself  from  liability  for  the  negligence  of  himself  or  his  servants ;  and  in  Col- 
ton  V.  Cleveland  &  Pittsburgh  R.  Co.,  G7  Penn.  St.,  211,  it  was' held  tlmt  an  cx> 
oeplion  of  losses  by  tire  in  a  bill  of  lading,  did  not.  excose  the  carrier  where  the 
ftre  occnrred  throng h  his  negligence.  63  Penn.  St.,  33;  American  Ex.  Co.  v. 
Second  Nat.  Bank,  69  Penn.  St.,  394,  A.  D.  1871,  tho  doctrine  is  again  asserted* 
that  common  carriers  cannot  so  limit  their  liability  by  special  notico  or  contract 
sm  to  relieve  themselves  fronr  the  oonseqnences  of  tlieir  own  or  their  servants' 
negligence. 

In  Illinois,  it  is  adjndged  contrary  to  good  morals  and  pablio  i)oliey  that' 
common  carriers  should  be  allowed  lo  stipnlate  against  their  own  gross  negli- 
gence or  that  of  their  employees,  or  their  tvillful  defaults.    III.  Central  R.  R.  Co.' 
▼.  Adams,  42  III.,  474,  488.    They  are  not  allowed  to  relieve  themselves  from 
XMMonable  care  and  diligence.    Adams  Ex.  Co.  r.  Stettftners,  61  Bl.,  184 ;  York 
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to  exempt  himself  from  liability  for  losses  caused  by  gross  negligence 
on  the  part  of  himself  or  his  servants.*  And  the  custom  was  to  submit 
the  question  to  the  jury  as  one  of  fact  ;^  giving  them  the  liberty  to  hold 
the  carrier  liable  for  the  want  of  that  reasonable  care  and  skill  which 
may  properly  be  expected  from  him.^ 

Under  the  statute  of  1830  the  carrier  is  allowed  to  make  a  special 
contract  for  the  carriage  of  goods,  with  the  same  freedom  as  ho  might 
prior  to  its  passage ;  *  and  there  is  nothing  in  the  statute  t^  increase  his 
freedom  in  the  making  of  special  contracts.    He  is  obliged  under  tho 

Co.  T.  Central  B.  H.  Co.,  3  Wallace,  113 ;  Farnham  v.  Camden  &.AinboyB.  Co., 
55  Penn.  &t.f  58;  the  carrier's  stipulation  will  not  relieve  him  from  liability  for 
actual  carelessness,  as  where  be  has  a  cboice  of  two  rentes  and  one  of  tbem  is 
dangerous,  and  he  goes  by  that  one  and  loses  tbe  property.  Ex.  Co.  t.  Koantse, 
8  Wallace,  342,  352. 

School  District  t.  B.,  H.  &  Erie  R.  Co.,  102  Mass.,  552 :  here  the  conrt  holds 
that  a  special  contract  to  carry  castings  at  the  shipper's  risk  of  injnry  during 
the  transportation,  does  not  osempt  tho  carrier  from  liability  for  injuries  to  tho 
goods  arising  from  negligence.  And  in  tho  N.  J.  Steam  Nav.  Co.  t.  Merchants^ 
Bank,  6  How.  U.  S.,  344, 383,  the  Court  holds  that  a  stipulation  by  tho  carrier 
that  tho  property  shall  remain  at  tho  shipper's  risk,  does  not  exempt  tho  carrier 
from  liability  for  willful  misconduct,  gross  negligence,  or  want  of  ordinary  care^ 
relating  to  tho  ship,  her  equipments,  and  furniture,  and  management. 

Ind.,  Pittsburgh  &  C.  R.  R.  Co.  y.  Allen,  31  Ind.,  394.  A  common  carrier  is 
not  allowed  to  contract  against  liability  for  loss  arising  from  his  ordinary  neg- 
ligence ;  the  stipulation  is  void  as  against  public  policy.  He  is  not  i>ermitted 
to  shield  himself  by  agreement  from  liability  for  tho  loss  of  goods  arising  from 
his  own  negligence,  or  from  tho  negligence  of  bis  agents  and  servants.  Ho  can 
no  moro  stipulate  for  a  slight  degree  of  negligence,  than  for  gross  negligence. 
Michigan  S.  &.  N.  I.  R.  Co.  v.  Hcaton,  37  Ind.,  448.  The  principal  contract  is 
not  to  be  defeated  by  exceptions.  Great  Western  R.  Co.  v.  Hawkins,  18  Mich., 
427. 

Sager  v.  Portsmouth,  S.  &  P.  A:  E.  R.  R.  Co.,  31  Maine,  223.  The  Court 
discusses  the  doctrino  of  notice,  and  hold.s  that  no  notice  or  contract  will  cxoo- 
erate  a  common  carrier  from  liability  for  damage,  occasioned  by  his  nogligeDoe^ 
or  misconduct.  In  Fillebroun  v.  The  Grand  Trunk  R.  Co.,  55  Maine,  4G2,  the 
doctrine  of  notice  is  admitted,  whero  the  party  delivering  the  goods  assents  to 
the  terms  proposed  ;  and  the  Court  cites  Buckland  v.  Adams  Ex.  Co.,  iff  MasSf 
125..  It  must  appear  that  the  party  delivering  the  goods  assented  to  tho  ex- 
emption.   Adams  Ex.  Co.  v.  Haynes,  42  111. ,89. 

^  Birkett  v.  Willouy  2  B.  and  A.,  3oG ;  Beck  v.  Evans,  16  East,  244  ;  3  Camp., 
267 ;  Bodenbam  v.  Bennett,  4  Price,  31 ;  Smith  v.  Home,  2  Moore,  18 ;  8  Taunt., 
144  ;  Gamett  v.  Willon,  5  B.  and  A.,  53 ;  Sleat  v.  Fagg,  5  B.  and  A.,  342 ;  Beck- 
ford  V.  Crutwoll,  5  C.  and  P.,  242 ;  Riley  v.  Home,  5  Biug.,  217. 

'  Duff  V.  Budd,  6  Moore,  469 ;  3  B.  and  B.,  177 ;  Batson  v.  Donoran,  4  B.  and 
A.,  21. 

*  Beal  V.  Soutb  Devon  R.  Co.,  3  H.  and  C,  337 ;  12  W.  R.,  111& 

«  Ante  i  565;  1  Wm.  lY.  and  11  Geo.  IV.,  oh.  68. 
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statute  to  accept  and  carry  goods  \7hen  tendered  to  him;^  and  he  is  at 
liberty  to  demand  full  freight  for  their  transportation  according  to  their 
value  5  and  ho  may  prescribe  by  express  notice  to  the  party  delivering 
goods,  belonging  to  the  enumerated  class,  the  terms  on  which  he  re- 
ceives them,  which  will  amount  to  a  special  contract.  Ecceiving  goods 
in  this  manner,  ho  is  held  bound  to  take  ordinary  care  of  them.^  The 
fourth  section  of  the  statute,  covering  goods  not  enumerated,  was  in- 
terpreted as  applying  only  to  public  notices  given  by  the  carrier.^  And 
in  respect  to  the  goods  enumerated  in  the  first  section,  delivered  with- 
out declaring  their  value  and  paying  the  insurance  rates  on  them,  the 
carrier  was  exempted  from  liability  for  the  loss  of  them  through  or  by 
means  of  any  degree  of  negligence  on  the  part  of  himself  or  his  servants/ 
Under  this  interpretation  of  the  statute,  the  English  decisions  leave  par- 
ties sending  packages  without  declaring  their  value  and  insuring  them, 
without  much  protection  ;  they  make  the  carrier  ll&ble  for  a  loss  of  a 
package  by  the  misconduct  of  servants,  only  when  the  injury  or  loss 
arises  from  the  felonious  act  of  his  servant.' 

§  505.  From  an  early  day  the  carrier  has  been  exonerated  by  notice 
and  without  notice,  from  liability  for  the  loss  of  goods  and  parcels  de- 
livered to  him  in  such  a  manner  as  to  withdraw  attention  from  their 
true  nature  and  value :  as  where  a  merchant  packs  a  trunk  with  silks 
and  other  fine  goods  of  great  value,  and  delivers  it  to  the  carrier  without 
calling  his  attention  to  its  contents ;  ^  or  where  the  carrier  has  given 
notice  that  ho  will  not  be  answerable  for  parcels  of  value  unless  entered 
and  paid  for  as  such,  and  the  owner  with  a  laiowledgo  of  this,  delivers  a 
parcel  containing  bank  notes  to  a  large  amount,  without  informing  the 
carrier  of  iis  contents  :*  or  where  the  owner  delivers  a  box  or  a  valise 
containing  money,  to  a  earner  without  in  any  manner  calling  his  atten- 
tion to  its  value,  so  as  to  insure  proper  care  of  itj®  or  where  the  owner 

*  Pickford  V.  The  Grand  Junction  R.  Co.,  8  Mees.  and  Wels.,  372. 
«  Wyld  V.  Pickford,  8  Meos.  and  Wclsby,  443. 

'  Walker  v.  York  &  North  M.  R.  Co.,  2  Ell.  and  B.,  750  j  22  Eng.  L.  and  Eq., 
315. 

*  Hinton  v.  Dibbln,  2  Q.  B.,  646 ;  2  Adolph.  andElli8,N.  S.,  646.  Lord  Den- 
-man  interprets  the  Btatntoby  a  fall  consideration  of  the  different  sections, 
finally  giving  fnll  effect  to  the  broad  language  of  the  first  section. 

»  Section  8 ;  Hearn  v.  London  <&  South  W.  R.  Co.,  10  Ezch.,  793 ;  29  Eng. 
L.  and  Eq.,  494. 

«  Pardee  v.  Drew,  25  Wend.,  459. 

'  Batson  v.  Donovan,  4  Barn.  &  Aid.,  21 ;  and  Marsh  v.  Horao,  5  Bam.  & 
Ores.,  322 ;  Harris  v.  Packwood,  3  Taunt.,  3G4;  Levi  v.  Waterhouse,  1  Price  R.| 
280.    Ante  ^$  529,  530. 

*  Chicago  &  A.  R.  R.  Co.  y.  Thompson,  19  111.,  678. 
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delivers  to  ihe  carrier  a  diamond  pin,  in  a  box,  in  sucli  a  manner  as  to 
induce  him  to  regard  the  content3  of  the  box  as  of  trifling  yalue  3  ^  or 
where  a  carrier  is  engaged  in  transporting  and  delivering  letters,  and 
receives  one  containing  an  article  of  special  value  without  any  notice  of 
its  contents  or  value  :^  or  where  things  of  great  value  are  packed  in  a 
box  so  as  to  give  the  impression  that  it  is  of  little  value,  and  thus  de- 
livered tp  the  carrier.^  The  usp  of  any  means  or  artifice  of  such  a 
nature  as  to  mislead  the  carrier,  will  relieve  him  from^iny  liabilitj  be- 
jond  the  apparent  value  of  the  article. 

Under  a  special  acceptance  by  the  carrier,  limiting  his  liability  to  the 
sum  of  fifty  dollars  unless  specially  insured  and  receipted,  the  owner  de- 
livering a  package  worth  over  two  thousand  dollars  without  disclosing 
its  content^  is  not  permitted  to  recover  the  value  of  the  parcel,  on  show- 
ing a  loss  of  \t  by  ordinal^  Jtegligence  on  the  part  of  the  carrier.  The 
shipper's  silence  ii»  regard  to  its  value,  on  delivering  the  parcel,  is  fraud 
ixL  law,  sufficient  to  preclude  a  recovery.^  By  agreeing  with  the  oarrior 
on  a  limited  liability,  he  does  in  ofifect  represent  the  package  as  am  ot- 
^ary  article ;  he  Indicates  his  judgment  in  respect  to  the  care  required 
in  its  transmission  3  ho  treats  it,  he  pays  the  •charges  on  it  as  a  thing  of 
Jtttle  value  3  and,  under  the  circumstances,  without  regard  to  his  actual 
intent,  his  concealment  of  its  value  amounts  to  a  fraud  in  law  upon  the 
ifOarrier.* 

§  566.  Under  ordinary  circumstances,  a  g^ieral  exemption  from  liar 
ability  is  not  construed  to  exonerate  a  carrier  from  losses  by  negligenoe 
JOT  misconduct  on  the  part  of  himself  or  his  servants.'  Embodied  m  a 
receipt  given  for  the  goods,  it  is  to  be  oonstrued  most  striotly  against 
the  carrier ;  ^  and  where  the  language  will  permit,  he  is  to  be  held 
chargeable  with  losses  by  negligence,  notwithstanding  general  words  of 
exemption.;  as  that  the  parcel  or  goods  are  <)$Lrriod  at  the  risk  of  tha 
owncr."^    Affirming  the  right  of  the  carrier,  a  corporation)  as  the  courts 

'  Sonthern  Ex.  Co.  v.  Everett,  S7  Ga.^  688. 
«  Hayea  v.  Wells,  23  Cal.,  185. 

•  Warner  v.  Western  Transp.  Co.,  6  Roht.,  490. 

*  Ma^niu  v.  Diiismore,  62  N.  Y.,  35.  The  opinion  by  FOLGSR,  J.,  contains  a 
fnll  review  of  the  authorities  bearing  on  the  subject.  S.  C^  56  N.  Y.,  16S.  Ante 
f  5G1 ;  H  ^29,  530. 

'  Magnin  v.  Dlnsmore,  56  If.  Y.  168 ;  Oppenhelmer  v.  IT.  S.  Express  Co.,  9 
Albany  Law  Journal,  187 ;  Stedman  v.  Western  Transp.  Co.,  48  Barb.,  97j 
Hooper  v.  Wells,  Fargo  &  Co.,  5  Am.  Law  Keg.  (N.  S. ),  16. 

^  Guillaumo  v.  Hamburj^  ^  Am.  Packet  Co.,  42  K.  Y.,  212. 

7  Westcott  v.  Fargo,  6  Lansing,  319 ;  S.  C,  61  N.  Y.,  542 ;  cited  with  ftia>i^ 
bation  in  Magnin  v.  Diusmore,  supra,  5G  K.  Y.,  163, 174  ;  School  District  v.  B.,Ht 
4b  Erie  fi.  Co.,  102  Mass.,  552 ;  1(.  J.  Bteam  Kav.  €0.  y.  Merchants'  Bank,  6  How. 
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of  this  State  now  do,  to  make  an  express  contract  exempting  itself  from 
liability  for  Idfeses  occurring  through  the  fault,  negligence,  or  willful 
act  of  its  servants,  agents  or  officers,  other  than  directors,  they  do  not 
admit  the  carrier's  right  to  impose  its  own  tei'ms,  nor  will  they  construe 
any  general  words  of  exemption  as  covering  such  losses.*  But  where 
the  contract  is  fa!rly  made,  the  carrier  is  allowed  to  stipulate  for  exemp- 
tion from  loss  by  negligence,  and  to  limit  his  liability  in  case  of  loss 
to  a  given  sum,  fifty  dollars.* 

§  507.  The  carrier's  liability  is  partly  based  upoh  the  reward  or  corb* 
pensation  paid  to  liim  for  the  risk  which  he  assumes ;  and  in  respect  to 
parcels,  of  generally  small  value,  and  yet  occasionally  covering  great 
values,  it  is  but  reasonable  that  he  should  be  permitted  to  adopt  such  a 
"mode  of  receiving  them  as  will  limit  his  liability  to  a  uniform  and  rea- 
sonable sum,  or  disclose  to  him  the  true  value  oif  the  parcel  he  receives, 
and  give  him  a  reasonable  price  for  the  combined  service  and  risk  as- 
sumed by  him.  On  this  ground  the  early  decisions  gave  effect  to  public 
notices,  published  in  gfuch  manner  as  t6  bring  them  to  the  knowledge  of 
the  shipper ;  such  as  notices  that  the  carrier  will  not  hold  himself  re- 
sponsible for  goods  above  a  given  sum,  unless  the  same  are  entered  and 
paid  for  in  proportion  to  the  risk,  or  unless  the  contents  of  packages  are 
made  known  and  a  price  paid  for  their  insuVance.^  If  a  party  imdeir 
such  a  notice,  deliver  and  pay  the  freight  on  a  package  as  containing 
two  hundred  pounds,  and  it  contains  four  hundred  and  is  lost,  the  carrier 
is  not  held  liable  beyond  the  amount  for  which  he  received  compensa- 
tion ;  and  he  should  not  bo,  where  the  transaction  is  the  same  in  sub- 
stance, excluding  the  public  notice.^ 

Being  obliged  to  receive  and  carry  all  packages  and  parceld  that  are 
tendered  to  him,  it  is  hni  just  that  the  law  should  accord  to  the  carrier 
the  right  and  the  means  of  ascertaining  the  value  of  the  package  deliv- 
ered to  him  for  transportation.  It  is  as  necessary  to  his  safety  now  as 
it  ever  was ; '  and  there  is  perhaps  no  better  mode  of  securing  this  infor- 

tJ.  S.,  344.  383;  40  N.  Y.,  271 ;  Knell  v.  U.  S.  &  Brazil  Steamship  Co.,  33  S.  T. 
8.  It.  (1  JoneB  and  8])enccr),  423 ;  Yroman  v.  Am.  M.  Union  Ex.  Co.,  5  K.  Y.  £L 
C.  (T.  and  C),  22 ;  ant©  J  5G1. 

'  Knell  V.  U.  S.  &  Brazil  S.  Co.,  supra. 

*  Bclger  v.  Diiismore,  51  N.  Y.,  1G3 ;  CoUender  v.  l)insmoT©,  55  N.  Y.,  200 ; 
Long  V.  N.  Y.  C.  R.  B.  Co.,  50  N.  Y.,  76 ;  57  N.  Y.,  1-6 ;  49  N.  Y.,  24D. 

*  Clay  V.  Willan,  1 11.  Bl.,  293 ;  Yates  v.  Willan,  2  East,  128 ;  Izett  v.  Moun- 
tain,  4  East,  371 ;  Nicholson  v.  Willao,  5  East,  507 ;  63  K.  Y.,  35. 

*  Tyly  V.  Morrice,  Cartb.,  485. 

*  Riloy  V.  Homo,  2  Mooro  and  Payno,  341 ;  and  5  Bing.,  217,  decided  in 
November,  1828,  about  eighteen  months  before  the  passage  of  the  act  of  1830; 
1  William  IV.,  ch.  68;  ante  $  555. 
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mation  than  that  now  generally  used  by  our  express  companies  j  namely , 
receiving  and  carrying  parcels  on  a  uniform  scale  of  prices,  with  a 
stipulation  in  the  receipt  given  for  each,  limiting  the  company's  liability 
to  a  fixed  sum,  unless  the  contents  or  value  of  the  parcel  is  disclosed 
and  the  freight  on  it  paid  according  to  the  distance  and  risk ;  ^  each 
package  being  treated  as  one  article  or  parcel,  without  opening  it  or 
making  any  examination  of  its  contents.'  In  this  way  the  shipper  puts 
his  own  valuation  upon  the  parcel  when  he  delivers  it,  and  is  limited  to 
that  amount,  when  after  its  loss  ho  brings  an  action  to  recover  its  value.' 
§  5G8.  It  has  been  repeatedly  asserted  by  eminent  jurists,  and  assumed 
by  othcra,  that  the  caiTier  has  a  right  to  demand  from  his  employer  such 
information  as  will  enable  him  to  decide  on  the  proper  amount  of  com- 
pensation for  his  services  and  risk,  and  the  degree  of  care  which  he 
ought  to  use  in  discharging  his  trust.^  The  English  statute  relating  to 
parcels,  assumes  this  right ;  and  the  principle  embodied  in  that  act  is 
carried  forward  into  the  statute  relating  to  railway  and  canal  carriers, 
and  into  the  siilpping  acts.^  But  it  is  to  be  observed  that  this  right  to 
demand  information  respecting  parcels  tendered  for  conveyance,  is  limited 
to  the  reasonable  purpose  of  the  inquiry ;  and  that  the  carrier  cannot 
insist  upon  the  disclosure  of  the  contents  of  a  parcel,  as  a  condition  of 
his  receiving  it  for  conveyance.^  And  as  a  rule,  general  information  is 
all  that  the  carrier  can  ask  for  with  propriety. 


'  Kirkland  v.  BinsmorGy  C2  N.  T.,  171 ;  Hoadley  v.  N.  Tr.  Co.,  115 Mass., 304; 
Boorman  v.  American  Ex.  Co.,  21  Wis.,  152 ;  Southern  Ex.  Co.  v.  Parcell,  37 
Ga.,  103;  34  Ga.,  315;  Meyer  v.  Haruden'u  Ex.  Co.,  24  How.  Pr.,  290. 

«  Wetzell  V.  Dinsmore,  54  N.  Y.,  498. 

'  Wyld  T.  Pickford,  8  Mees.  and  Welsh.,  443 ;  Bernstein  v.  Boxendale,  6 
Com.  B.  (N.  S.),  251 ;  Hendewon  v.  The  London  &  N.  W.  R.  R.  Co.  (Law  Sep.), 
5  Excb.,  90 ;  Boxendale  v.  Great  Eastern  R.  R.  Co.  (Law  Rep.),  4  Q.  B.»  244. 

*  Riley  v.  Home,  2  Mooro  and  Payne,  341 ;  5  Bing.,  217,  Per  Best,  J. ;  Broh- 
flON,  J.,  in  liollister  v.  Nowlon,  19  Wend.,  244. 

»  Ante  JJ  555,  55G,  558,  559,  531-565. 

«  Couch  V.  London  &  N.  W.  R.  Co.,  14  C  B.,  255, 291.  The  court  holds  that 
the  railway  company  was,  1,  a  common  carrier  from  Loudon  to  Glasgow,  i  e., 
to  a  i>oiut  beyond  the  realm,  to  which  it  carried  goods  ;  2,  that  the  company 
was  a  common  carrier  of  packed  parcels ;  3,  that  a  common  carrier  has  uo  gen* 
eral  right  to  refuse  to  receive  a  parcel  tendered  to  him  for  conyeyanco,  nnless 
informed  of  the  nature  of  its  contents.  Jorvis,  C.  J. :  '*  With  regard  to  goods  of 
A  peculiar  value,  or  of  a  particular  description,  if  their  value  be  not  disclosed 
at  tho  time  they  are  delivered  to  the  company,  the  law  provides  a  remedy ;  the 
liability  of  the  compauy  is  qualified,  and  tho  party  sending  them,  is,  by  reason 
of  tho  concealment,  prevented  from  recovering  the  full  value  of  tho  goods." 
The  carrier,  a  railway  company,  has  no  right  to  open  a  parcel  to  ascertain 
whether  it  contains  other  parcels  addressed  to  difiEeient  persons.     Coach  y. 
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It  is  not  the  shipper's  legal  duty  to  volunteer  a  disclosure  of  the  na- 
knro  or  value  of  the  goods  or  ])arcels  tendered  for  carriage.  The  inquiry 
oomes  properly  from  the  carrier,  under  ordmary  circumstances.  If  he 
wishes  to  ascertain  the  extent  of  the  risk  assumed  by  him,  ho  should 
Inquire  at  the  time  the  goods  are  delivered ;  and  then  if  ho  is  not  an- 
swered truly,  he  will  have  a  defence.^ 

§  5C9.  Actual  notice  given  by  a  common  carrier  to  his  customer, 
specifying  the  terms  on  which  he  receives  and  carries  goods,  becomes 
parcel  of  the  contract  when  it  is  proved  that  the  property  or  parcel  was 
delivered  upon  the  terms  thus  offered.*  And  though  it  be  not  made  the 
basis  of  a  contract,  it  often  becomes  effective  to  shield  the  carrier  from 
liability  for  .things  of  special  and  peculiar  value,  not  disclosed  at  the 
time  of  the  deliveiy  j  for  it  appears  to  be  agreed  that  the  carrier  may  in 
in  this  manner  require  the  shipper  to  state  the  nature  or  value  of  the 
property,  at  the  risk  of  having  it  received  and  carried  as  an  article  of 
ordinaiy  value.  The  carrier  does  not  impose  an  illegal  condition ;  ho 
asks  for  reasonablo  information  bearing  on  the  transaction;  and  the 


London  &  N.  W.  R.  Co.,  2  C.  and  K.,  789 ;  Simons  v.  Great  Western  E.  Co.,  18 
C.  B.,  805,  a  carrier  is  not  allowed  to  impose  an  unreasonable  condition ;  and 
a  condition  that  he  will  not  be  accountable  for  the  loss  of  any  package  insuf- 
ficiently or  improperly  paclced,  is  unjust  and  unreasonable.  The  carrier  is  lia- 
ble for  a  refusal  to  receive  goods,  where  he  insists  upon  the  delivery  of  them 
'  and  his  receipt  of  them,  under  snch  a  condition.  Garton  v.  Bristol  &  Ex.  B. 
Co.,  1  Best  and  Smith,  11*3. 

»  Brooke  v.  Pickwick,  4  Bing.  R.,  218;  PhiUips  v.  Earle,  8  Pick.,  182.  In 
Walker  v.  Jackson,  10  M.  and  W.,  161,  Baron  Parke  says :  "  I  tako  it  now  to 
be  perfectly  well  understood,  accord  iug  to  the  majority  of  opinions  upon  the 
subject,  that  if  anything  is  delivered  to  a  person  to  be  carried,  it  is  the  duty 
of  the  person  receiving  it  to  ask  such  questions  about  it  as  may  bo  necessary ; 
if  he  ask  no  qnestionp,  and  there  bo  no  fraud  to  give  the  case  a  false  complex- 
ion,  on  the  delivery  of  the  parcel,  he  is  boand  to  cary  the  parcel  as  it  is.  It  is 
the  duty  of  the  iierson  who  receives  it  to  ask  questions ;  if  they  are  answered 
improperly,  so  as  to  deceive  him,  then  there  is  no  contract  between  the  parties ; 
it  18  a  fraud  which  vitiates  the  contract  altogether.  But  in  this  case,  if  there 
was  a  delivery  at  all  of  the  carriage,  with  the  jewelry  in  it,  it  was  a  deliveiy 
to  be  carried  for  a  reward,  namely,  iivo  shillings."  The  jewelry  was  in  the 
carriage,  and  the  owner  did  not  inform  the  carrier  of  the  fact;  and  the  car- 
riage was  run  into  the  water  in  landing  from  a  ferryboat. 

*  N.  J.  Steam  Nav.  Co.  v.  Merchants'  Bank,  G  How.  U.  S.,  344 ;  HoUister  v. 
Nowlcn,  19  Wend.,  234;  Kimball  v.  Rut.  &  Bur.  R.  Co.,  26  Vt.,  247  ;  Farmers 
&  M.  Bank  v.  The  Charaplain  Tmnsp.  Co.,  23  Vt.,  18G,  205 ;  Camden  &  A.  R.  v. 
Baldanf,  IG  Penn.  St.,  67 ;  Reno  v.  Ilogan,  12  B.  Mon.  R.,  G3 ;  Buckland  v.  Ex- 
press Co.,  97  Mass.,  127;  Fil^ebroun  v.  G.  T.  R.  R.,  55  Maine,  463;  Adams  Ex. 
Co.  V.  Stettaners,  Gl  Illinois,  184;  B.  &  O.  R.  R.  v.  Brady;32  Md.,  333;  Raw- 
son  V.  Penn.  R.  Co.,  43  N.  Y.,  212. 


426  XiAlT  or  BAILliENTS. 

fihippcr  is  leffc  free  to  act  on  his  o^nm  discretion,  accepting  the  legitimate 
consequences  of  his  condudtJ  By  delivering  the  package  or  parcel, 
without  givuag  the  information  asked  for,  the  shipper  leaves  it  to  be 
canned,  if  he  does  not  impliedly  consent  that  it  shall  be  carried,  in  the 
usual  manner;  and  it  may  be  doubted  whether  he  can  refuse  all  infor- 
mation in  regard  to  it,  and  compel  the  carrier  to  receive  a  package  for 
conveyance.  Under  the  statute  law  of  England  he  may  do  so,  and  the 
carrier  may  limit  his  liability  to  a  given  sum? 

§  570.  Baggage.  We  have  seen  that  carriers  of  passengers  are  con- 
sidered common  carriers  of  their  baggage ;  ^  and  that  a  passenger  cannot 
charge  a  carrier  with  liability  for  merchandise,  money  or  ot-her  valuable 
things  packed  with  and  not  being  a  legitimate  part  of  a  travell^s 
■luggage.-* 

The  passenger's  baggage  must  be  delivered  into  the  custody  of  the 
carrier,  in  order  to  charge  him  with  its  safe  conveyance.  Xothing  can 
:be  more  reasonable.  If  a  passenger  choose  to  keep  a  parcel,  an  over- 
coat or  a  travelling  bag  or  watch  in  his  own  custody,  there  is  no  reason 
or  justice  in  holding  the  carrier  responsible  for  its  safety.*  Under  many 
circumstances  his  custody  of  the  parcel  exposes  it  to  dangers  from  which 
dt  would  bo  free  in  the  hands  of  the  carrier.  If  a  passenger  on  a  ferry- 
boat retains  a  parcel  in  his  hand,  he  does  not  expect  the  carrier  to 
guard  it  from  the  chance  of  loss  by  theft .;  and  he  does  not  when  be 
takes  passage  on  a  steamboat  or  in  an  ordinary  railway  car;  and  since 
he  does  not  entrust  it  with  the  carrier,  he  cannot  hold  him  chargeable 
with  its  safety,  from  losses  arising  from  the  presence  of  strangers  whom 

'  In  Colo  V.  Goodwin,  19  Wend.,  251,  268,  Mr.  Jnstice  CowEK  reviews  the 
authorities  and  says:  ''So  long  as  the  printed  notice  of  a  common  carrier  i* 
confined  to  the  purposes  which  I  have  enamerated,  and  others  calculated  ta 
save  himself,  without  mischief  to  his  castomer,  or  for  the  benefit  of  the  latter, 
I  see  no  objection  in  principle  to  giving  it  full  effect.  So  far  it  is  not  a  refosal 
to  carry  for  a  reasonable  reward.  So  far  it  is  not  a  limitation  of  the  caniei% 
liability.  lie  merely  declares  to  the  customer  what  is  teae«nd  jost:  'yom 
know  the  value  of  your  goods;  I  will  not  rummage  yonr  parcel ;  I  will  take 
your  own  account ;  but  I  will  not  id  cur  the  reapousibility  of  a  common  carrier 
unless  yonr  account  shall  prove  true.  If  you  commit  a  fraud  or  deal  cap- 
tiously or  capriciously  on  your  own  part,  you  cannot  complain  if  my  duty  ii 
reduced  to  that  of  a  mandatary.'  ^'  See  cases  there  cited,  and  Wyld  v.  Fiek- 
ford,  8  M.  and  W.,  443. 

•Ante  §530. 

»  Ante  {  }  G02,  503,  504,  408. 

*  Ante  \  \  529,  530;  C.  &  C.  Air  Line  R.  R.  Co.  v.  Marcus,  38  IlL,  220. 

*  Tower  v.  Utica  &  S.  R.  R.  Co.,  7  Hill,  47 ;  Blanchard  v.  Isaacs,  3  BirK» 
338;  Steamboat  v.  Vanderpool,  16  B.  Monroe,  302;  Clark  v.  Boms,  118 
275. 


COMMON  CAICTUKM.  437 

be  oannot  ezclude  from  the  conveyance.  And  yet  the  carrier  may  be 
Jiable  for  the  loss  of  such  a  parcel  arising  from  the  negligence  of  his 
flervant,  when  it  is  placed  in  the  oar  or  handled  by  him  .at  the  end  of 
the  journey.* 

§  571.  Baggage,  like  other  goods,  is  to  be  duly  deliyered  to  the  carrier; 
it  is  to  be  placed  within  his  custody  in  the  usual  and  ordinary  manner. 
Under  aistatute  of  this  State,  prescribing  the  mode  in  which  railroad 
corporations  shall  transact  their  business,  -a  check  must  be  ai&xed  io 
€aoh  parcel  of  baggage  delivered  for  transportation,  and  a  duplicate 
thereof  given  to  the  owner  or  person  delivering  it ;  and  a  penalty  is  im- 
posed upon  the  corporation  for  every  refusal.  If  upon  producing  the 
cheek,  (the  baggage  be  not  redelivered  at  the  proper  place,  the  passenger 
anay  be  himself  a  witness  in  a  suit  brought  in  his  own  name,  to  prove 
the  contents  and  value  of  the  baggage.^ 

Having  the  right  to  prescribe  reasonable  regulations,  it  is  quite  evi- 
dent that  railroad  carriers  may  in  this  State  insist  that  all  baggage  shall 
.be  delivered  at  the  proper  place  of  receiving  it,  a  reasonable  time  before 
the  train  is  to  leave ;  and  that  each  parcel  of  baggage  shall  be  properly 
checked :  that  they  may  adopt  a  rule  to  check  his  baggage,  on  the  pas- 
senger's showing  his  ticket  3  and  to  ezchange  tiokets  with  conneoting 
roads.  Courts  will  enforce  and  give  effect  to  these,  and  like  rules,  for 
the  protection  of  both  parties.^ 

In  the  first  place,  a  passenger's  baggage  must  be  checked  by  the  per- 
son having  authority  to  receive  and  checls  it ;  ^  and  his  authority  may 
be  proved  by  showing  that  he  was  accustomed  to  receive  and  check 

1 1/e  Contenr  V.  'London  &,  S.  W.  K.  Co.,  13  Jnr.  N.  B.,  S)86 ;  L.  K.,  1  Q.  B., 
.64 ;  8.  C,  6  B.  and '8.,  961.  The  conrt  in  this  oase,  involviDg  a  ohroDonieter,  bold 
that  tho  circumstanoes  imiBli  be  very  strong  to  ebow  an  intention  on  ibe  part 
•f  a  paeaenger,  to  relieve  Ihe  company  from  tbeir  ordinary  liability  to  carry 
safely.  In  Botober  r.  London  &  Sontb  Western  R.  Co.  (16  Com.  Bencb,  13), « 
^ovterof  the  eompaoy  too^kfrom  a  passenger,  as  tiBBal,m  «arpet  bag^ivbicb 
eontatned  a  large  sum  of  money)  for  tbe  purpose  of  vecnring  a  cab;  and  having 
•aeonred  the  cub  witbin  the  statioo,  placed  Die  bag  in  it,  ami  returned  for  other 
^baggage  belongioa  ^  the  ftasaenger ;  the  cab  disappeared ;  and  the  oompany 
was  held  liable  for  tbe  loss. 

'  S^  8.,  sixth  ed.,  540,  563.  Under  tbe  lUinois  statute  the  passenger  was 
allowed  to  testify  to  the  eontents  of  tbe  lost  trunk  or  x^^^i*^  Paimelee  y. 
HoNnHy,  19  III.,  558. 

*  111.  Central  B.  Co.  t.  Copeland,  84  IlL,  332 ;  a  railvead  cannot  xefbse  to 
label  or  check  baggage,  and  so  compel  a  passenger  to  keep  it  in  his  personal 
•care.  Mnoster  v.  South  £.  B.  Co.,  4  C.  B.  (N.  6.),  676 ;  I>avisT.  M.  8.  &  K.  J. 
B.  Co.,  28  111.,  278. 

^  liioh.  So.  ^  Kortbem  Ind.  B.  Co.  t.  Ifyen^  5tl  HI.,  627 ;  Butler  t.  HadMm 
Biver  B.  Co.,  3  £.  D.  Smith,  571. 
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l>aggagO;  with  tho  knowledge  of  the  company.  A  failure  to  ^ve  a  checlcy 
on  request,  when  the  baggage  is  delivered  to  the  agents  charged  with 
receiving  it,  will  not  affect  a  passenger's  rights.*  The  carrier  cannot 
shield  himself  under  his  rule,  that  he  will  not  bo  liable  for  baggage 
unless  it  is  checked,  where  the  parcel  is  received  and  no  check  given 
because  ihe  authorized  agent  is  not  there.  After  his  agents  receive  it^ 
the  carrier's  liability  commences ;  quite  frequently  this  happens  some 
hours  before  the  transit  or  journey  commences.* 

When  baggage  is  left  in  the  rooms  appropriated  to  its  reception,  to  be 
afterward  checked  when  its  owner  is  ready  to  proceed  on  his  way,  the 
corporation  does  not  receive  it  as  a  common  carrier ;  they  receive  it  m 
the  lino  of  their  business,  as  they  retain  baggage  net  called  for  within  a 
reasonablo  time  at  the  end  of  their  road,  and  are  liable  for  it  on  princi- 
ple as  bailees  for  hire.^ 

*  Freeman  v.  Newton,  3  E.  D.  Smith,  246, 251. 

*  Hickoz  V.  Naugatuck  C  Co.,  31  Conn.  B.,  281;  Wood  t.  Devin,  13  IlL, 
746. 

»  Ante  }  5  338,  337,  538 ;  O'Neil  t.  N.  Y.  C.  &  H.  R.  R.  Co.,  60  N.  Y.,  138.  In 
Both  V.  Buffalo  <&  State  Line  B.  K.  Co.,  34  N.  Y.,548,  tho  railroad  company  car- 
ried tho  passenger  and  his  trauk  from  Dunkirk  to  Buffalo,  tho  trunk  being 
'checked  and  tho  train  arriving  about  ten  o'clock  in  tho  evening,  a  cold  winter'a 
night.  On  his  arrival,  tho  passenger  went  directly  to  tho  honso  of  a  friend, 
retaining  his  chock ;  and  it  appears  that  tho  company  delivered,  as  nsnal,  all 
tho  baggago  called  for  that  evening.  Dnriug  tho  night  the  depot  was  burned, 
with  tho  baggage ;  and  it  was  held  that  the  company  were  not  liable.  In 
PowoU  V.  Myers,  26  Wend.,  591,  a  passenger  arriving  at  New  York  ubont  the 
same  time  in  tho  evening  by  a  steamboat,  left  his  baggago  on  board  till  morn- 
ing, with  the  consent  of  the  captain  ;  and  it  was  lost  by  a  delivery  on  a  forged 
order.  Leaving  the  goods  in  tho  depot  over  night  with  the  carrier's  consent, 
whero  tho  owner  or  his  agent  has  an  opportunity  to  tako  them  away  in  the 
evening,  relieves  tho  company  from  tho  liability  of  an  insurer.  Fenner  v. 
Buffalo  <&  State  Lino  B.  B.  Co.,  44  K.  Y.,  505.  Tho  railroad  company  ramain 
responslblo  for  baggage  as  carriers,  until  tho  passenger  has  a  reasonablo  time 
and  opportunity  to  removo  it,  over  night  where  that  is  necessary.  Dininny  v. 
N.  Y.  &  N.  II.  B.  B.  Co.,  49  N.  Y.,  546.  See  Norway  P.  Co.  v.  B.  <&  M.  B.  B.  Co., 
1  Gray,  263,  and  a  special  arrangement  to  keep  for  some  days  not  anthonzed 
by  tho  company ;  Mattison  v.  N.  Y.  C.  B.  B.  Co.,  57  N.  Y.,  552. 

Tho  carrior*B  liability  for  baggage  ceases  after  it  comes  to  the  place  of  desilna- 
.tion  and  tho  samo  is  stored  in  a  safo  and  secure  warehouse.  His  liability  as  car* 
rier  does  not  cease,  by  his  placing  the  baggage  in  an  insecure  room  from  which 
it  is  stolon — a  room  without  blinds  accessible  from  without.  Bartholomew  v* 
St.  Louis,  J.  <&  C.  B.  Co.,  53  III.,  227,  A.  D.  1870 ;  Chicago,  Bock  I.  &  P.  B.  B. 
.Co.  V.  Fairclough,  5^  111.,  103.  A  passenger  may  recover  against  the  contract, 
ing  carrier  for  tho  unexplained  failuro  of  tho  connecting  road  to  deliver  his 
baggago  at  the  place  of  his  destination.  Burnell  v.  N.  Y.  Central  B.  B.  Co^, 
45  N.  Y.,  184 ;  seo  Green  v.  N.  Y.  C.  B.  Co.,  12  Abbott's  Pr.  (N.  S.),  473. 
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When  a  passenger  takes  a  stateroom  on  a  steamboat  and  carries  into 
it  items  of  baggage  and  otber  valuables,  his  relation  to  the  carrier  is 
similar  to  that  of  a  guest  to  an  innkeeper,  after  ho  has  taken  a  room  and 
placed  his  baggage  in  it ;  and  the  carrier's  liability  is  liko  that  of  the 
innkeeper.  The  act  of  taking  the  key  to  a  room  in  the  inn,  does  not 
charge  a  guest  with  the  custody  of  his  baggage  in  the  room,  so  as  to 
discharge  the  innkeeper :  and  the  same  is  adjudged  where  a  passenger 
on  a  steamboat  receives  the  key  to  a  room  where  ho  places  his  baggage, 
without  intending  to  retain  the  custody  of  his  baggago  to  the  exclusion 
of  the  carrier.  The  key  gives  the  passenger  access  to  his  baggago  and 
a  supervision  of  it ;  it  obliges  him  to  take  some  care  of  it ;  but  it  does 
not  take  from  the  master  the  custody  and  possession  of  the  vessel,  in- 
cluding the  room  given  to  the  traveller  for  his  special  accommodation.^ 
Can  the  same  rule  be  applied  whero  a  passenger  secures  accommoda- 
tions in  a  sleeping  or  Pullman  palace  car,  in  chargo  of  a  porter  whose 
business  it  is  to  make  up  tbo  beds  at  night  and  wait  upon  tho  passen- 
gers t  A  divided  court  answers  the  question  in  the  negative,  on  tho 
implied  understanding  of  tho  travelling  public*  Tho  rule  must  be  dif- 
ferent where  the  porter  in  the  proper  scope  of  his  employment  takes  a 
parcel  into  his  personal  custody. 

In  a  situation  somewhat  different  and  yet  having  somo  analogous 
features,  namely,  where  a  person  takes  passage  on  a  steamer,  among  tho 
steerage  passengers,  and  retains  his  trunk  and  fastens  it  under  his  berth, 
the  carrier  not  being  entrusted  with  tho  property,  is  not  charged  with 
its  safe  keeping.^  The  carrier  has  tho  right  to  appoint  tho  place  of  de- 
posit, and  may  refuse  to  become  responsible  for  goods  or  baggage  unless 
it  bo  properly  stored."* 

§  572.  A  railroad  company  selling  through  tickets  over  its  own  and 
other  roads  forming  a  continuous  line,  and  checking  baggage  through,  is 
liablo  for  it  at  the  point  of  destination.  The  company  contracts  to  carry 
the  passenger  with  his  baggage  to  the  place  for  which  ho  purchases  a 
ticket,  and  agrees  that  the  baggage  shall  be  delivered  on  presentation 


'  Mndgett  t.  Bay  State  Steamboat  Co.,  1  Daly,  151.  Here  tho  passeDger's 
valise  was  stolen  oat  of  his  room,  properly  locked.  A  notice  posted  in  the 
steamboat  that  a  passenger  must  bear  a  loss  by  theft  from  his  room  is  unrea- 
sonable. Macklin  v.  Kew  Jersey  Steamboat  Co.,  7  Abbott's  Pr.  (N.  S,),  229} 
Gore  V.  Norwich  &  N.  Y.  Tr.  Co.,  2  Daly,  254 ;  21  N.  Y.,  111. 

«  Welch  V.  Pullmaa  Palace  Car  Co.,  16  Abbott  Pr.  (N.  S.),  352. 

»  Cohen  v.  Frost,  2  Duer,  335 ;  see  Tohino  v.  National  8.  Nav.  Co.,  5  Bobt 
(  N.  Y.  8.  Ct),  318. 

*  Yan  Horn  v.  Kermit»  4  £.  D.  Smith,  453. 
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of  the  ohcck  for  it.*  The  coqioration  has  the  power  to  make  a  oontract 
to  carry  and  deliver  at  a  poiut  beyond  the  termination  of  its  road;  and 
iti  may  do  this  wliere  it  sells  separate  tickets  issued  by  the  sevoral  com« 
panics  constituting  the  entire  line*  The  oontract  may  be  established 
by  proving  the  circumstanees ;  the  tickets  being  regarded*  as-  ndodptff 
or  tokens,  do  not  legally  prove  a  succession  of  contracts ;  they  are  con- 
sistent with  a  single  contract  for  the  entire  route.* 

Are  the  other  companies  in.  the  line  also  liable  on  the  oontract  t  It 
is  quite  clear  that  they  are,  when  they  act  through-tho  same  agentsj  e.  fj.-, 
w^hcro  three  separate  railroad  companies  owning  distmct  portions  of  a 
continuous  railroad  between  two  termini,  run  their  cars  over  the  whole 
road,  employing  the  same  agents  to  sell  passage  tickets  and  receive 
baggage  to  bo  earned  over  the  entire  road  j  the  last  company  is  liable 
for  the  baggage  received  by  the  first.^  Two  principles  must'  be  affirmed, 
in  order  to  maintain  this  rule  of  liability  by  each  of  the  roads  uniting 
to  form  a  continuous  line  of  conveyance  and  transportation :  1.  That 
several  railroad  companies  may  so  unite  in  the  carrying  on  of  their  busi- 
ness as  that  each  shall  become  carriers  and  responsible  as  such  over  the 
roads  of  the  other  companies,  and  beyond  their  own  proper  termmus; 
and  2.  That  a  railroad  company  may  become  liable  upon  the  contracts 
of.  its  agents,  and  by  the  receipt  of  freight  and  baggage  at  the  terminns 
of  the  continuous  line  farthest  from  its  own  linc.^ 

Heads  thus  forming  a  continuous  line  and  carrying  goods  and  passen- 
gers on  an  agreement  for  a  division  of  the  faro  or  freight  received  on 
goods  or  from  passengers  carried  over  the  several  roads,  do  not  become 
partners,  as  between  themselves  or  in  respect  to  third  persons.  On  a 
through  contract,  the  company  delivering  the  goods  is  entitled  to  recov- 


'  Bnrncll  v»  N.  Y-  G.  B.  B.  Co.,  45  N.  X.,  184 ;  Gary  v.  Clovcland  &  Toledo 
B.  B.  Co.,  29  Barb.,  35 ;  Maschamp  y.  Lancaster  &  Piestou  J.  B.  Co.,  8  M.  and 
W.,  421 ;  Norway  P.  Co.  v.  Boston  &  M.  B.  E.  Co.>  1  Gray,  233 ;  IIL  Central  B. 
B.  Co.  V.  Copeland,  24  111.,  332 ;  Weed  v.  S.  &  8.  B.  Co.,  19  Wond.,  534. 

«  Quimby  v.  VandorbiU,  17  N.  Y.,  303 ;  8  N.  Y.,  37 ;  Weed  v.  Saratoga  &  S. 
B.  B.  Co.,  19  Wend.,  534.  Tlio  power  to  make  a  tbrough  contract  U  generally 
afiarmed.  Bailroad  Co.  v.  Pratt,  22  Wallace,  123$  XlillManaf.  Co.  v.  Boston 
&  L.  B.  Co.,  104  Mass.,  122 ; '  Feital  v.  Middlesex  li.,  109  Mass.,  39& 

>  Hart  V.  Bensseiaer  &  Saratoga  B.  B.  Co.,  8N.  Y.  (4Seld^),  37;  McCor- 
xnick  V.  Hudson  B.  B.  Co.,  4  E.  D.  Smith,  181. 

*'  Carey  v.  Clcvehiod  Sc  Toledo  B.  B.  Co.,  29  Barb.,  35.  Judge  Allex,  now 
of  tho  Conrt  of  Appeals,  reviews  in  this  case  the  decxsi«n«,  and  affirms  the 
propositions  cited  in  tho  text.  45  N.  Y.,  184 ;  Schroeder  v.  Hudson  Biver  R. 
Co.,  5Duer,  55;  Bisseli  v.  Michigan  S.  and  N.  Indiana  B.  Cos.,  23  N.  Y.,  856^ 
and  cases  there  cited ;  40  N.  Y.,  168,  and  note  <m  page  17^;  4^  Vt^  566. 


er  tbe  freight  earned  on  the  several  lines.^  And  where  roads  connect: 
but  do  not  form  a  continuous  line,  the  practice  of  each  to  sell  through^ 
tickets  and  check  baggage  over  both  roads,  imports  an  agency  by  thO; 
company  selling  the  tickets,  and  not  a  contract  by.  the  company  for  the 
Vfhole  route.* 

§  573.  In  this  State  a  statut.e  takes  notice  of  the  relation  existing  be- 
tween connecting  railroads,  allows  one  company  to  receive  and  contract 
for  the  delivery  of  freight  at  any  point  on  the  continuous  lino  within  or. 
beyond  the  State,  renders  the  company  liable  on  the  contract,  and  gives 
it  a  remedy  against'the  company  through  whose  neglect  or  default  tbe 
goods  are  injured  or  destroyed.^    The  statute  does  not  apply  where  the 

1  Merrick  v.  Gordon,  20  N.  y.,93;.  5  LaM.,482;  2.E.D.  Smitb,18r;18 
Wend.,  329 ;  7  Hill,  292.  In  Bostwick  v.  Champion  (11  Wend.,  571),  three  lines . 
of  stages  united  to  form  a  continnotts  line  fi:om  Utica  to  Rochester,  on  an 
ngreement  by  which  the  route  was  divided  into  three  sections^  each  lino  to  be 
ran  by  a  party  farniahlng  his  own  carringes,  horses  and  drivers  at  his  own  ex- 
X>ense,  and  the  fare  received  from  passengers  after  deducting  toU^  paid  at  turn- 
pike gates,  wa«  to  be  divided  between  tho  three  lines  in  proportion  to  the. 
number  of  miles  run  by  each ;  and  au  injory  having  been  caused  to  a  stranger 
by  the  driver  on  one  of  the  lines,  it  was  held  that  tho  stranger  might  main- 
tain  a  Joint  action  on  the  case  against  the  owners  of  tho  three  lines,  without- 
afilrming  that  these  owners  were  partners,  as  among  themselves.  S.  C,  18 
Wend.,  175.  In  Fairchild  v.  Sloenm.(10  Wend.-,  3i9),.the  owners  of  canal 
boats  on  the  Erie  (Janal  formed  an  aasociatiom  with  tho  owners  of  Tessels  on 
Lifiko  Ontario,  for  tho  transportation  of  goods  from  tho  city  of  New  York  to 
Ogdcnsbnrgh  on  the  St.  Lawrence  and  other  places ;  and  all  the  parties  were 
held  liable  for  a  loss  on  tho  lake,  though  some  of  the  parties  had  no  interest  in 
tbe  Teasel  that  was  lost.    8.  C,  7  Hill,  292. 

.  Bailroads  nulling  to  form  a  continuous  line  and  dividing  reeeipts  in  propor* 
tion  to  the  distance  covered  by  each  road,  are  not  regarded  as  partners ;  e,  g<^ 
where  .the  roads  appoint  an  agent  to  sell  through  tickets  and  for  intermediate 
places,  and  the  proceeds  are  divided  among  the  several  companies  each  month, 
according  to  the  respective  amounts  of  their  established  rates  of  faro.  Sfcralton 
vl  N.,  Y.  &  X.  H.  fe.  Co.,  2  E.  D.  Smith,  184 ;  -JJtna  Ins.  Co.  v.  Wheeler,  5  Lans., 
480,  482 ;  8.  C.  49  N.  Y.,  61G.  The  question  was  fairly  presented  and  passed 
upon  by  tho  Court  of  Appeals,  in  the  case  aboyo  cited ;  Merrick  v.  Gordon,  20 
N*  Y.,  93 ;  where  a  firm  of  carriers  upon  tho  canals  agree  with  a  firm  of  carriers 
np'on  tbe  Great  Lakes  for  a  division  in  Used  proportions  of  the  total  freight 
received  for  the  carriage  of  goods  over  tho  united .  routes  or  portions  there- 
of. Tlio  opinion  distinguishes  this  case  from  that  of  Champion  y.  Bostwick, 
where  the  whole  earnings  were  divided  in  proportion  to  distance,  tho  receipts 
from  passengers  travelling  over  only  one  route,  as  well  as  from  those  travel- 
ling over  the  three  united.    The  didtinction  is  quite  clear,  if  not  very  broad. 

«  Milnor  y.  New  York  &  N.  H.  R.  R.  Co.,  53  N.  Y.,  363. 

*  2  R.  8.,  693,  $  67,  5th  ed. ;  Bnrtis  v.  Buffalo  &  State  Line  R.  Co.,  24  N. 
Y.,  269.  The  contract  is  valid  independent  of  the  statute ;  at  least  the  carrier 
Is  liable.    Buffett  v.  Troy  &  Boston  R.  R.  Co.,  40  N.  Y.,  168. 
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company  first  receiving  the  goods  does  not  undertake  to  carry  them  to 
their  final  destination  3  ^  and  it  does  not  assume  to  render  the  second  or 
third  company  forming  the  continuous  lino,  liable  to  the  owner  for  dam- 
ages arising  to  tho  goods  while  in  the  hands  of  the  first  or  a  prior  carrier. 
As  construed,  the  statute  is  in  one  sense  declaratory  of  tho  common  law^ 
and  leaves  tho  intermediate  carrier  liable  only  as  an  ordinary  carrier  for 
loss  0/  damage  arising  while  the  goods  are  in  his  possession.*  If  tho 
first  carrier  makes  a  contract  for  the  entire  route,  ho  is  not  allowed  to 
escape  his  liability  on  tho  ground  that  a  connecting  earner  fails  in  its 
duty,  and  delays  tho  transportation.^  Tho  rights  of  the  parties  are 
fixed  by  tho  contract ;  and  it  is  held  that  a  connecting  carrier  receiving 
goods  from  the  contracting  carrier,  under  a  through  contract,  is  entitled 
to  the  exemption  stipulated  for  in  the  contract,  as  from  loss  by  fire. 
The  last  and  the  intermediate  carriers  are  regarded  as  allies,  aiding  the 
contracting  carrier  in  the  fulfillment  of  his  contract.^ 

Under  a  through  contract  by  the  first  carrier,  tho  intermediate  carrier 
is  not  on  principle  liable  on  the  contract ;  and  is  chargeable  as  a  carrier 
by  virtue  of  his  occupation.    Hence  where  a  passenger  purchases  a  tick- 

m 

et  entitling  him  to  ride  over  dificrent  lines  of  road,  each  road  is  liable 
for  a  loss  of  his  baggage  while  in  its  possession  ;  and  the  passenger  not 
suing  on  the  contract,  cannot  recover  for  a  loss  of  his  baggage  against 
the  last  road  where  it  is  shown  that  it  did  not  como  into  its  custody.' 

A  contracting  carrier,  held  liable  for  a  loss  of  goods  under  a  through 
contract,  has  his  remedy  over  against  the  connecting  line  or  road  by 
whose  neglect  or  default  tho  loss  occurred.®  In  the  absence  of  a  through 
contract,  no  such  liability  can  arise  ]  one  carrier  not  being  liable,  jTrima 
faciey  for  a  loss  of  goods  occurring  while  they  are  in  tho  hands  of  an- 
other carrier.^ 

^  Root  v.  The  Great  "Western  B.  B.  Co.,  45  N.  T.,  524. 

*  Smith  V.  N.  Y.  Central  K..  K.  Co.,  43  Barb.,  225.  A  contraiy  opinion  is! 
ezpresaed  by  tho  General  Term  in  Boot  v.  Great  Western  B.  B.  Co.,  2  Lansingi^ 
199;  S.  C,  reversed  as  above  cited,  45  N.  T.,  524. 

»  Condict  V.  Grand  Trunk  B.  Co.,  54  N.  Y.,  500. 

*  Maghee  v.  Camden  &  Amboy  B.  B.  Co.,  45  N.  Y.,  514;  Manhattan  Oil  Co.] 
V.  Camden  &  Amboy  B.  &  Tr.  Co.,  54  N.  Y,,  197.    See  Irwin  v.  K.  Y.  C.  B.  Co., 
1 T.  and  C,  473 ;  8.  C,  69  N.  Y.,  653.    The  rule  applies  only  under  a  through 
contract ;  ^tna  Ins.  Co.  v.  Wheeler,  5  Lans.,  480 ;  8.  C,  49  K.  Y.,  G16.  ' 

<  Chicago  &  Bock  Ishind  B.  Co.  t.  Fahey,  42  IlL,  81.  In  Condict  y.  Grand 
Trunk  B.  Co.  tho  action  was  on  the  contract— a  special  contract  for  the  trans- 
portation of  the  goods  to  Chicago — 54  N.  Y.,  500 ;  see  Anchor  Line  t.  Dater,  68 
m.,  369. 

<  Chicago  &  N.  B.  Co.,  y.  Northern  Line  Packet,  70  111.,  217. 

^  C,  H.  ^  D.,  and  D.  &  M.  B.  Co.  t.  Pontioa  6l  Biclunond,  19  Ohio  St». 
981. 
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r  §  574.  A  check  for  baggage  is  a  kind  of  receipt ;  it '  is  like  a  ticket 
given  to  a  passenger  as  an  evidence  of  his  right  to  a  place  in  the  convey- 
ance. A  ticket  is  evidence  that  a  passenger  has  paid  his  faro,  and  'where 
on  its  face  it  entitles  the  holder  to  travel  over  several  lines  of  road,  a 
recognition  of  the  ticket  by  one  of  the  roads  as  valid,  is  proof  that  the 
company  is  liable  for  the  passenger's  baggage.*  The  check  is  given 
for  the  purpose  of  relieving  the  passenger  from  all  care  and  supervision 
of  his  baggage  while  on  the  journey  ;  and  where  it  is  the  custom  of  a 
road  to  check  baggage  on  the  passenger's  showing  his  ticket,  the  check 
\f{  prima  facie  evidence  of  a  delivery  of  the  baggage  and  that  the  party 
receiving  it  was  a  passenger.'  The  possession  of  a  ticket  is  also  pre- 
sumptive evidence  that  the  holder  has  paid  the  regular  fare  on  the  route 
on  the  day  of  its  date.' 

The  non^delivery  of  baggage  at  the  end  of  the  journey,  when  called 
for,  prima  facie  proves  a  loss  of  the  same  by  the  carrier's  negligence,* 
Circumstances,  like  the  passenger's  lameness,  may  excuse  delay  in  call- 
ing for  baggage.* 

§  575.  From  an  early  day  carriers  have  been  accustomed  to  make 
regulations  limiting  the  amount  and  weight  of  baggage  to  be  carried 
With  a  passenger  j  ^  and  while  the  custom  does  not  appear  to  be  general 
in  respect  to  the  conveyance  of  passengers  by  land,  it  appears  to  be  well 
settled  that  a  carrier  may  adopt  a  tariff  of  prices,  \mder  which  ho  charges 
a  passenger  without  baggage  a  specific  sum,  a  passenger  with  baggage 
worth  a  hundred  dollars  an  additional  amount,  a  passenger  with  baggage 
worth  five  hundred  dollars  a  further  sum,  and  so  on,  increasing  the 
charge  with  the  increase  in  the  risk  and  expense  of  the  transportatioii  ] 
taking  care  that  the  charges  be  justly  and  reasonably  proportioned  to 
the  risk  assumed  and  service  rendered.''  It  appears  that  steamers  car- 
rying passengers  to  Europe,  make  an  agreement  limiting  the  space  to  be 
occupied,  as  well  as  the  value  of  the  baggage,  for  which  the  owners 
become  liable;  and  that  agreements  of  this  kind  are  upheld.^ 

1  Chicago  &  R.  I.  R.  Co.  v.  Fahey,  52  IlL,  81 ;  Merrill  v.  Grinnell,90  N.  T.,  594. 

*  Davis  V.  M.  S.  &  K.  Ind.  R.  Co.,  22  lU.,  276 ;  111.  Central  R.  Co.  v.  Copeland. 
24  HI.,  332 ;  Davis  v.  Caynga^  Sosq.  R.  R.  Co.,  10  How.  Pr.,  330 ;  Earle  v.  Cad- 
mus, 2  Daly,  237. 

»  Pier  V.  Finch,  24  Barb.,  514. 

*  Bumell  v.  N.  Y.  C.  R.  R.  Co.,  46  N.  Y.,  184 ;  Fairfax  v.  N,  Y.  C.  &  H.  R. 
R.  Co.,  67  N.  Y.,  11. 

'  Curtis  v.  Avon  &c.  R.  R.  Co.,  49  Barb.,  148 ;  49  N.  Y.,  546. 

*  Middletown  y.  Fowler,  1  Salk.,  282 ;  Upshore  v.  Aidee,  1  Comyns,  25» 

'  KeviDS  y.  Bay  State  Steamboat  Co.,  4  Bosw.,  225 ;  Berley  v.  Newton,  10 
How.  Pr.,  490 ;  see  McConnack  y.  Penn.  C.  R.  R.  Co.,  49  N.  Y.  303 ;  Williama  y. 
Great  W.  R.  Co.,  10  Exch.,  15. 

*  Steers  y.  Liyerpool,  N.  Y.  &,  P.  Steamship  Co.,  57  N.  Y.,  1  j  61  N.  Y.,  166. 
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The  general  rule  applies :  the  carrier  is  entitled  to  know  the  general 
nature  and  value  of  the  property  he  is  asked  to  take  charge  of;  hut  wrhere 
the  carrier  demands  and  receives  compensation  as  freight  for  the  trans- 
portation of  packages  containing  merchandise  and  baggage,  and  there 
are  no  circumstances  of  fraud  or  concealment  on  the  part  of  the  passen- 
ger, the  carrier  must  aliswer  for  the  merchandise  as  well  as  the  baggage.* 
And  where  he  sets  up  a  limitation  of  his  liability,  he  must  establish  the 
c6ntract  affirmd-tivelyj  since  the  law  will  not  imply  a  contract  from  a 
notice  on  a  check  or  card  given  for  baggage.* 

§  576.  There  being  no  special  agreement  relating  to  a  passcng^r^s 
baggage,  his  faro  or  the  price  paid  by  him  for  a  ticket,  includes  the 
transportation  of  his  baggage.^  The  contract  covers  his  baggage* — 
those  articles  of  wearing  apparel  and  personal  comfort  and  convenience 
which  are  usually  or  occasionally  carried  by  passengers  as  baggage,* 
The  contract  to  carry  the  ordinary  ba^age  of  a  passenger  is  implied 
from  the  usual  course  of  business ;  and  the  carrier^s  obligation  is  to  receivo 
and  carry  the  baggage  in  the  same  conveyance  or  train,  and  deliver  it  to 
the  passenger  at  the  place  of  destination  in  the  usual  manner.®  Out- 
side of  any  special  agreement,  the  carriage  of  baggage  is  incident  to  the 
carriage  of  a  passenger ;  and  In  the  absence  of  the  principal  contract 
for  the  conveyance  of  the  passenger,  L  e.,  where  ho  goes  by  another  and 
parallel  route,  the  carrier  is  not  chargeable  as  such  with  his  baggage.' 

A  servant  travelling  with,  and  on  a  ticket  paid  for  by  his  master,  may 
maintain  an  action  in  his  own  name  against  a  railway  company  for  the 
loss  of  his  baggage ;  ho  is  not  obliged  to  sue  upon  the  contract,  and  it 
is  not  material  who  pays  his  fare.®  If  the  plaintiff  brings  his  action  on 
the  contract,  he  must  prove  a  contract  with  hitnself;^  and  when  he 

'  Stoneman  v.  Erie  Railway  Co.,  52 N.  Y.,429  j  the  case  also  holds  that  a 
marrLed  woman  may  recover  for  a  loss  of  her  personal  effects ;  Bachanaa  t. 
Turner,  26  Md.,  1  ]  Hannibal  Kailroad  v.  Swift,  13  Wallace,  262. 

«  Prentice  v.  Decker,  49  Barb.,  21 ;  4  Bosw.,  225  j  19  Wend.,  270. 

3  Chicago  &  Rock  Island  R.  R.  Co.  v,  Fahey,  52  III.,  81. 

*  Powell  V.  Myers,  23  Wend.,  591. 

«  Orange  Co,  Bank  v.  Brown, 9  Wend.,  85;  SON.  Y., 594;  42  N.  Y.,  826;  10 
Ohio,  145;  G  Hill,  586;  5  Cush.,  69;  3  Daly,  162  ;  25  Wend.,  459;  Ouimitv.  Hen- 
shaw,  35Vt.,604. 

*  Glasco  V.  N.  Y.  C.  R.  R.  Co.,  36  Barb.,  557 ;  Jones  v.  Norwich  &  N.  Y.  Tr. 
Co.,  50  Barb.,  193 ;  Collins  v.  Boston  <&M.  R.  R.  Co.,  10  Ctish.,  506. 

^  Fairfax  V.  N.  Y.  C.  &  II.  River  R.  R.  Co.,  5  Jones  and  Spencer,  516;  Wil- 
son V.  Grand  Trunk  R.  Co.,  56  Maine,  60.    See  W  N.  Y.,  11. 

■  Marshall  v.  York,  N.  &  B.  R.  Co.,  11  C.  B.,  655 ;  Van  "H&m  v.  Kermit^  4  R 
D.  Smith,  453,  456. 

^  Weed  V.  Saratoga  R.  R.  Co.,  19  Wend.,  534 ;  Beecher  v.  Great  Eaatem  R 
Co.,  13  Weekly  R.,  627;  proof  of  contract;  Baltimore  S.  P.  Co.  t.  Smith,  23 
Md.,  402. 


COMMON  OABftlEBd.  436 

brings  an  action  on  the  caso,  charging  the  carrier  on  the  ground  of  his 
common  law  liability,  it  is  sufficient  to  establish  plaintiff  ^s  title  to  the 
goods,  and  that  they  were  placed  in  the  defendant's  custody  by  the 
plaintiff's  daughter,  servant,  son  or  agent  as  a  passenger.* 

§  577.  A  railroad  company  running  in  connection  with  others  and  form- 
ing a  through  lino,  may  contract  to  carry  freight  for  the  entire  distance ; 
and  the  contract  stipulatiug  for  exemption  from  liability  as  an  insurer, 
will  enure  to  the  benefit  of  the  connecting  roads.*  The  contract  may  be 
proved  by  the  bill  of  lading,  or  it  may  be  established  by  other  evi- 
dence ; '  it  is  not  established  by  showing  a  delivery  of  the  goods  marked 
or  addressed  to  a  party  at  the  termination  of  the  route.  The  law  does 
not  in  this  country  imply  a  contract  by  the  carrier,  from  the  receipt  Of 
goods  thus  marked,  to  carry  them  beyond  the  terminus  of  his  lino  j  at 
which  point  ho  becomes  a  forwarder,  bound  to  send  them  forward  accord- 
ing to  his  instructions,  or  in  the  usual  manner.^  And  the  rule  is  not 
changed  where  the  freight  for  the  entire  distance  is  paid  in  advance,  to 
be  afterwards  divided  with  a  connectbg  line  of  boats  by  which  the 
transportation  is  to  be  completed.* 

An  important  railroad  carrier  uses  this  form,  in  receipting  goods  for 
transportation  :  "  Groods  or  property  consigned  to  any  place  off  the  com- 
pany's lino  of  road,  or  to  apy  point  or  place  beyond  its  termini,  will  be 
sent  forward  with  as  reasonable  dispatch  as  the  general  busiuess  of  the 
corijoration,  at  its  warehouse  within  mentioned,  t^ill  admit,  by  a  carrier 
or  freight-man,  when  there  are  such  known  to  the  station  agent  at  said 
warehouse  Willing  to  receive  the  same,  unconditionally,  for  transporta- 
tion ;  the  company  acting  for  the  purpose  of  delivery  to  such  carrier  or 
freight-man,  as  the  agents  of  the  consignor  or  consignee,  and  not  as  car- 
riers. The  company  will  not  be  liable  or  responsible  for  any  loss,  dam- 
age or  injury  to  property,  after  the  same  shall  have  been  sent  from  said 
warehouse  of  the  company,  or  tendered  to  such  carrier  or  freight-man 

^  Grant  v.  Kewton,  1  E.  D.  8mlth,  95;  Piper  v.  M«nny,  SI  Wend.,  282 ;  23, 
Md.,  402. 

«  Railroad  'Co.  v.  Anditoscoggin  Mills,  22  Wall  ace,  594 ;  Kailroad  Co.  v.  Pratt, 
22  Wallace,  123;  Maghce  v.  Camden  &  Amboy  R.  R.  Co.,  45  N.  Y.,  514 ;  Man- 
hattan Oil  Co.  V.  Camden  &  Amboy  R.  &  Tr.  Co.,  54  N.  Y.,  1:J7 ;  C.  <&  A.  R.  & 
Tr.  Co.  V.  Potsytbe,  CI  Ponn.  St.,  81. 

'  It  was  proved  by  the  bill  of  lading  in  Railroad  Co.  r.  Androficoggin  Miils, 
anpra;  and  in  Railroad  Co.  v.  Pratt,  snpra,  by  tbo  way-bill  and  other  circum- 
stances.   Seo  also  Root  v.  Great  Western  R.  Co.,  45  K.  Y.,  524. 

*  Tan  Santvcord  v.  St.  John,  G  Hill,  158, 161 ;  Root  v.  Great  Western  R.  Co., 
45  N.  Y.,  524 ;  Babcock  v.  L.  S.  &  M.  S.  R.  Co.,  49  N.  Y.,  491 ;  Hinoldey  v.  N. 
Y.  C.  &  Hndaon  River  R.  R.  Co.,  5G  N.  Y.,  429. 

^  Waahbnm  &  M.  M.  Co.  x-,  Providenoe  &Vf,B.  Co^  113  Mass.,  490. 
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for  J3uch  transportation.''  Under  this  agreement  it  is  the  right  and  the 
duty  of  the  carrier  to  send  forward  the  goods  from  the  termination  of  the 
road,  according  to  the  terms  of  the  contract.^ 

§  578.  A  similar  contract  is  held  valid  in  England,  and  is  quite  essen- 
tial there  to  protect  a  carrier  from  the  operation  of  the  rule  upheld  by 
the  English  courts,^  namely,  that  a  railway  company  receiving  goods 
jnarked  for  a  particular  place,  undertakes  i?rima/actc  to  carry  them  to 
their  destination ;  that  the  rule  applies  when  the  goods  are  directed  to 
points  beyond  the  terminus  of  the  route  of  the  carrier  receiving  the  goods, 
and  oven  when  directed  to  points  beyond  the  limits  of  England ;  and 
that  tho  contract  is  exclusively  with  the  first  company,  so  as  to  leave 
the  owner  no  right  of  action  against  any  of  tho  subsequent  companies 
on  the  route.^  A  rule  so  comprehensive  could  not  be  enforced  in  this 
country,  without  compelling  tho  first  carrier  in  some  cases,  to  answer  for 
the  conduct  of  a  great  many  companies. 

§  579.  The  growing  custom  of  our  railroads  to  unite  in  forming  exten- 
sive lines  of  transportation,  running  tho  same  train  of  cars  over  several 
roads,  must  bo  considered  with  tho  law  bearing  on  the  relations  thos 
formed.  When  the  arrangement  between  the  companies  provides  for 
the  giving  of  through  bills  of  lading  and  charging  a  sum  total  as  freight 
over  tho  entire  line,  to  bo  divided  between  the  companies,  each  may  be 
charged  as  a  carrier  on  tho  contract  for  the  transportation  of  through 
freight ;  on  tho  ground  of  the  authority  given  by  each  company  under 
the  arrangement.*  Tho  contract  being  made  on  the  authority  of  the 
several  companies,  it  has  been  urged  that  they  should  be  held  jointly 
liable  on  it ;  and  although  tho  arrangement  docs  not  constitute  a  part- 
nership, it  may  easily  bo  so  framed  as  to  authorize  tho  making  of  joint 
contracts  on  behalf  of  the  connecting  roads.^ 

*  Hinckley  v.  N.  Y.  C.  &  Hntlson  River  R.  E.  Co.,  50  N.  Y.,  429.  The  stip- 
ulation cited  authorizes  tho  company  to  forward  in  tho  usual  conise  of  busiDesa 
by  any  responsible  carrier ;  and  the  contract  cannot  be  varied  in  this  respect^ 
by  proof  of  a  simultaneous  direction  to  forwardby  rail. 

*  Fowles  V.  Great  Western  R.  Co.,  7  Esch.,  C09  ;  7  Rallw.  Cas.,  421. 

'  Mnschamp  v.  Lancaster  &  Preston  Railw.,  8  M.  and  W.,  421 ;  Watson  ▼. 
Ambergate,  N.  &  B.  R.,  3  Eng.  Law  and  £q.,  497 ;  Scothom  t.  S.  Staffordshire 
Railw.,  8  Exch.,  341 ;  S.  C,  18  Eng.  L.  andEq.,  553;  Wilson  t.  York,  K.  ^  B. 
Railw.,  18  Eng.  L.  and  Eq.,  557 ;  Crouch  v.  London  &  N.  Railw.,  14  C.  B.,  5^5; 
8.  C,  25  Eng.  L.  and  Eq.,  287;  Bristol  &  Ex.  v.  Collins,  7  Ho.  Lds.  Cas.,  Id4; 
Coxon  Y.  Great  Western  R.  Co.,  5  H.  d&  N.,  274. 

*  Cin.,  Ham.  &,  Day.  R.  y.  Spratt,  2  Dnyall,  4 ;  ante  $$  572,  573;  Hill  Uiui. 
Co.  V.  Boston  &  Lowell  R.  R.  104  Mass.,  122. 

'  In  Gass  v.  K.  Y.,  Providence  &  B.  R.  Co.  (99  Mass.,  fS30),  three  csnieis 
united  to  form  a  through  route  and  carry  freight  over  it  for  one  entire  chst^  to 
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§  580.  Prima  facie  the  delivery  of  a  package  or  parcel  of  goods  to  a 
common  carrier  addressed  to  a  consignee  at  a  point  on  a  lateral  route 
branching  off  from  the  first  line,  implies  a  direction  to  have  the  pacltage 
stopped  at  the  point  of  separation  and  sent  forward  by  the  usual  carrier 
on  the  lateral  route.*  A  similar  presumption  arises  from  a  delivery  of 
goods  to  a  carrier,  addressed  to  a  point  beyond  the  termination  of  his 
route,  with  a  special  address  to  the  care  of  a  person  acting  as  the  car- 
rier's agent  at  the  terminus.  The  address  authorizes  the  agent  to 
receive  and  send  forward  the  goods ;  *  by  itself  the  address  to  the  care 
of  the  agent  at  the  point  of  new  departure,  may  indicate  that  the  goods 
are  to  pass  into  the  hands  of  the  agent's  principal.  The  circumstances 
may  be  considered  to  ascertain  the  meaning  of  the  special  adtlress.^ 
Addressed  to  a  succeeding  carrier  or  to  his  agent,  the  meaning  is  that 
the  goods  are  to  be  transferred  to  the  carrier  named  ]  so  that  when  they 
come  into  his  custody,  he  receives  them  as  a  common  carrier.^  And 
"when  the  address  specifies  a  succession  of  lines  or  roads  by  which  the 
goods  are  to  go  forward  to  their  place  of  destination,  each  carrier  must 
deliver  to  the  next  without  delay  and  without  departing  from  his  instruc- 
tions ; '  and  in  the  usual  manner  5  ®  and  with  suitable  directions  J  He  is 
bound  to  use  reasonable  care  and  attention,  in  reading  the  address 
found  upon  the  goods.* 

§  581.  On  a  carrier's  receiving  goods  marked  for  a  point  beyond  the 
terminus  of  his  road  or  line,  his  implied  contract  is  to  carry  them  over 
his  road  or  line  and  transfer  them  to  the  next  carrier  in  the  due  and 
usual  course  of  business.  We  find  in  a  few  cases  some  disposition  to 
infer  a  through  contract  from  rather  slight  circumstances  5  and  on  the 
other  hand  a  decided  current  of  authority  raising  no  presumption  either 

be  divided  between  the  three  companies ;  and  the  court  held  that  the  arrange- 
ment did  not  create  a  partnership  or  joint  liability.  Wibert  v.  N.  Y.  &  Erie  S. 
Co.,  12  N.  Y.,  245;  Barter  v.  Wheeler,  49  N.  H.,  9. 

*  Eassell  &  Aunis  v.  Livingston  &  Wells,  16  N.  Y.,  515 ;  Van  Bantvoord  v. 
St.  John,  25  Wend.,  6G0;  S.  C,  G  Hill,  157. 

*  Bristol  V.  H.  &  S.  E.  Co.,  9  Barb.,  158 ;  an  agent  for  the  deliyerlng  carrier, 
does  not  instantly  on  their  arrival,  become  the  agent  of  the  owner  of  the  goods ; 
16  N.  Y.,  515 ;  Fitzsimmons  t.  Southern  £z.  Co.,  40  Ga.,  330 ;  Ela  v.  Am.  Mer- 
chants' Union  Ex.  Co.,  29  Wis.,  Gil. 

»  Rogers  v.  Wheeler,  G  Lansing,  420;  S.  C,  52  N.  Y.,  262. 

*  Laduo  V.  Griflith,  25  N.  Y.,  334;  Lamb  v.  Camden  <&  Amboy  R.  Sc  Tr.  Co., 
2  Daly,  454,  490;  Rogers  v.  Wheeler,  supra. 

*  McDonald  v.  Western  R.  Cor.,  34  N.  Y.,  497 ;  Briggs  v.  N.  Y.  Central,  28 
Barb.,  515;  Johnson  v.  N.  Y.  C.  R.  Co.,  33  N.  Y.,  GIO. 

*  Mills  V.  Michigan  Central  R.,  45  N.  Y.,  622. 

T  Hempstead  v.  N.  Y.  Central  R.  R.,  28  Barb.,  485;  33  N.  Y.,  610. 

*  Sherman  y.  Hudson  R.  R.  R.  Co.,  5  Daly,  521. 
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"way.^  Gonsideriog  tho  general  course  of  business,  and  the  frequent 
changes  made,  and  combinations  entered  into,  for  the  transportation  of 
freight,  it  is  hardly  reasonable  to  imply  a  presumption  in  fayor  of  one, 
rather  than  another  form  of  contract.  An  agreement  to  cany  and  do- 
liver  to  the  next  carrier,  in  a  continuoua  and  connected  line,  binds 
according  to  it«  terms  3 '  the  earner  fulfills  his  contraot  by  carrying  and 
delivering  tho  goods  according  to  his  agreement.^  And  the  contract  is 
the  same  in  substance,  where  a  carrier  receives  goods  marked  for  a  point 
beyond  his  line  and  engages  to  forward  them  from  tho  terminus  of  his 
routo.^  The  custom  of  each  carrier  to  collect  the  freight  already  earned 
of  the  next  carrier  to  whom  tho  goods  are  delivered,  along  the  extended 
line  of  transit,  assumes  the  separate)  liability  of  each  company.'  And 
BO  does  the  fact  that  the  first  carrier  receives  from  tho  shipper  freight 
over  his  line  alone.®  A  contraot  to  cany  beyond  his  route,  is  not  to  be 
presumed  j  it  must  be  proved.'' 

An  agreement  fixing  the  freight  at  one  sum  over  the  entire  line  does 
pot  make  it  a  through  contract ;  ^  nor  does  a  payment  of  the  entire  freiight 
in  advance ;  ^  nor  does  the  circumstance  that  the  receiving  carrier  unites 
with  other  lines  in  the  use  of  a  common  warehouse  (elevator),  dividing 
the  expense  of  transshipment  and  also  the  ^ght  earned  on  goods  carried 


^  These  caaes  favor  the  pTosamptipn  of  a  through  coqtrapt :  Convene  v. 
Norwich  &  N.  Y.  Tr.  Co.,  33  Ct.,  ICC ;  Peet  t.  Chicago  6t  N.  R.,  19  Wis,,  118; 
Nashua  Lock  Co.  v.  Worcester  &  N.  E.  R.  Co.,  48  N.  H.,  339;  Erender  v, 
Woolcott,  1  fiiltou,  223 ;  Lamb  v.  Camden  &  Am.  R.  &  Tr.  Co.,  2  Daly,  454, 
481 ;  Foy.  v.  Troy  <&  B.  R.  R.  Co.,  24  Barb.,  382;  I.  C.  R.  R.  Co.  v.  Frazikea- 
bcrger,  54  JU.,  88;  and  these  cases  do  not:  Natting  v.  Conn. R.  R.,  1  Gray 
(Mass.),  C02 ;  Burronghs  v.  N.  &  W.  R.  Co.,  100  Mass.,  26 ;  F.  &  M.  Bank  t.  C. 
Tr.  Cou,  23  Vt.,  200;  Root  v.  Great  Western  B.  R.  Ca,  45  N.  Y.,  <ia4;  Reed  t. 
U.  S.  Ex.  Co.,  48  N.  Y.,  462;  Schneider  t.  Evans,  25  Wis.,  241;  Bennett  y. 
Filyaw,  1  Flor.,  403;  Kylo  v.  Laurens  Railw.,  10  Rich.  (S.  C),  382;  IlL  Cen- 
tralR.  R.  v.  Copeland,  24  111.,  33%  3^;  Hood  t.  New  York  &  N.  H.  R.,  23 
Conn.,  1,  502. 

s  Babcoek  v.  L.  8.  i&M.  S.  R.  Co.,  49  N.  Y.,491 ;  llinckJey  v.  N.  T.  C.  &  H. 
R.  R.  Co.,  56  N.  Y.,  429;  Am.  Ex.  Co.  ▼.  Seeond  N.  Bank,  69  Penn^  Sk,  394. 

s  Simkins  v.  N.  <&  N.  L.  St.  Co.,  11  Cash.,  102  ;  56  N.  Y.,  429. 

•  Shelton  v.  Merchants'  Dis.  Trans.  Co.,  59  N.  Y.,  256. 

•  Darling  v.  Boston  &  W.  R.  Co.,  11  Allen,  295, 
6  Nutting  V.  Conu.  River  R.  Co.,  1  Gray,  502. 

^  Gray  v.  Jackson,  51  N.  H.,  9 ;  S.  C,  12  American  R.,  1,  Endnote  40. 

•  iBtua  Ins.  Co.  v.  Wheeler,  49  N.  Y.,  616;  Lamb  v.  Camden  &  Amb<7  B. 
&  Tr.  Co.,  46  N.  Y.,  271 ;  Ciu.,  Ham.  <3t  Dayton, and  D.  &  M.  R.  R.  Co.,  19  Ohio 
St.,  221 ;  Schneider  v.  Evans,  25  Wis.,  241 ;  4  Lans.,  446;  59  N.  Y.,  637. 

9  Washburn  <&  M.  M.  Co.  v.  Providence  &  W.  R.  Co.,  113  Mass.,  490;  see 
Nashua  Lock  Co.  v.  Worcester  d;  N.  R.  R.  Co.,  iS  N.  H.«  33QL 
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over  tho  ontlro  llno.^  It  serves  the  general  conveniencei  to  adopt  the 
natural  presumption,  that  each  carrier  in  a  connecting  line  is  responsihle 
for  the  safe  transportation  of  goods  over  his  own  route.* 

§  582.  The  law  takes  care  that  property  in  the  bands  of  a  connecting 
line  of  carriers  shall  remain  throughout  the  transit  under  the  strict  pro- 
tection secured  to  the  owner  at  the  point  of  departure.  When  the  con- 
tract covers  the  entire  rout^,  tho  first  carrier  is  responsible  for  the  goods 
until  they  are  delivered  to  the  consignee,  or  stored  for  his  benefit  at  the 
place  of  desiination.  When  not  delivered  under  a  contract  of  this  kind, 
tho  carrier  receiving  the  goods  is  answerable  for  Ihem  until  he  places 
them  in  the  custody  of  tho  next  carrier,  and  he  until  he  passes  them 
over  to  the  next,  and  so  onward  until  they  reach  the  consignee.  Tho 
obligation  to  convey  the  gpods  safely,  is  not  a  whit  more  imperative 
than  tho  duty  to  deliver  them.  In  fact  it  would  appear  from  the  de- 
cisions that  the  law  dr^ws  the  line  of  duty  quite  strictly  upon  the  carrier 
at  these  points  of  transshipment  along  tho  route.^  It  holds  each  carrier 
liable  until  he  completes  tho  act  of  delivery  to  the  next  intermediate 
carrier,  and  the  last  in  thp  lino  until  he  delivers  the  goods  to  tho  con- 
signee, or  does  some  equivalent  act  by  which  his  responsibility  is  reduced 
to  that  of  a  warehous^.m^n.^  The  ground  of  the  rule  is  thus  stated  by 
Judge  Smith :  '*  The  owner  loses  sight  of  his  goods  when  be  delivers 
them  to  tho  first  carrier,  and  has  no  means  of  learning  their  whereabouts 
till  be  or  the  consignee  is  informed  of  their  arrival  at  the  place  of  des- 
tination. At  each  successive  point  of  transfer  from  one  carrier  to 
another,  they  are  liable  to  be  placed  in  warehouses,  there  perhaps  to  be 
delayed  by  the  accumulation  of  freight  or  other  causes,  and  exposed  to 
loss  by  fire  or  theft,  without  fault  on  the  part  of  the  carrier  or  his 
agents.  Superadded  to  these  risks,  are  the  dangers  of  loss  by  collusion, 
quite  as  imminent  while  the  goods  are  thus  stored  at  some  point  unknown 
to  the  owner  as  while  they  are  in  actual  transit.  As  a  general  rule 
t^e  storing  under  such  circumstances  should  be  held  to  be  a  mere 
accessory  to  the  transportation,  and  the  goods  should  be  under  the  pro- 
tection of  the  rule  which  makes  the  carrier  liable  as  an  insurer,  from  the 


'  iEtna  Ins.  Co.  y.  Wheeler,  49  N.  Y.,  616 ;  Barter  t.  Wheeler,  49  N.  H.,  9. 

*  Barrongbs  t.  Norwich  &c.  B.  B.  Co.,  100  Mass.,  26;    45  N.  Y.,  622;  27 
Wis.,  61,  541 ;  31  Wis.,  G19. 

*  Miller  v.  Steam  Nav.  Co.,  10  N.  Y.,  431 ;  Goold  v.  Chapin,  20  N.  Y.,  359; 
Laduo  V.  Griffitli,  25 N.  Y.,  364 ;  ante  $$  339, 340 ;  Barter  v.  Wheeler,  49  N.  H.,  9. 

«  Mills  V.  Michigivu  Central  B.  B.  Co.,  45  K.  Y.,  622 ;   Hooper  y.  Chicago  St 
N.  B.  Co.,  27  Wis.,  81 ;  Wood  v.  Milwaukee  &  St.  Paul  B.  Co.,  27  Wis.,  541 ; 
Conkey  v.  Milwankee  &  St.  Panl  B.  Co.,  31  Wis.,  619 ;    11  Amer.  B.,  630;  Mo« 
Donald  y.  Western  B.  Cor.,  34  N.  Y.,  497. 
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time  the  owner  transfers  their  possession  to  the  first  carrier  till  they  are 
ilelivcred  to  him  at  the  end  of  the  route.''  * 

§  583.  A  through  contract  binds  the  company  making  it,  irrespectiYe 
of  the  means  to  be  used  in  its  fulfillment.^  When  the  bill  of  lading 
given  by  the  first  carrier,  by  a  fair  construction,  imports  a  contract  to  carry 
over  the  whole  line  and  deliver  the  goods  at  the  place  of  destination,  it 
must  be  enforced  according  to  its  terms ;  the  exemptions  contAinod  in 
it  apply  to  the  whole  route  ;  ^  and  the  contracting  carrier  must  fulfill  the 
stipulations  on  his  part.^  The  carrier's  contract  to  forward  tho  goods 
irom  tho  terminus  of  his  line,  is  construed  literally,  as  an  engagement 
to  send  them  forward  ;^  while  a  carrier's  contract  in  general  terms  to 
forward  goods  or  packages  having  an  address  upon  them  indicating  the 
place  of  destination,  has  been  construed,  in  connection  with  a  general 
arrangement  between  the  connecting  lines,  as  an  agreement  to  cany 
and  deliver  at  tho  place  indicated  by  the  address.^ 

The  shipper  of  goods  under  a  through  contract  has  nothing  to  do  with 
the  contracting  carrier's  arrangement  with  the  companicB  forming  the 
connecting  Ime.  There  is  no  privity  between  him  and  the  other  parties 
to  tho  arrangement.    He  has  a  right  to  rely  on  the  .contract.'' 

These  through  contracts  cannot  be  made  without  authority  3 '  but 
the  authority  of  an  agent  to  give  through  bHls  of  lading  may  be  proved 
by  showing  that  he  was  supplied  by  the  carrier  with  printed  bills  of  that 
kind,  or  that  he  agreed  upon  and  received  the  amount  of  freight  to  the 
place  of  destination  and  executed  the  usual  contract.^ 

A  through  contract  may  be  proved  by  circumstanoes }  e.  g.^  by  show- 

1  Fenner  v.  Baffalo  <fe  State  Line  R.  R.  Co.,  44  K.  T.,  505. 

s  Mercantile  M.  Ins.  Co.  v.  Chase,  1  £.  D.  Smith,  115 ;  Reed  t.  Spanlding,  5 
Bpsw.,  395,  404 ;  S.  C,  30  N.  Y.,  C30. 

'  Railroad  Co.  v.  Androscoggin  Hills,  22  WaUace,  594 ;  Maghee  v.  Camden 
4&  Amboy  1^  R.  Co.,  45  N.  Y.,  514. 

«  Bnrtis  v.  Baffalo  ds  State  Line  R.  Co.,  24  N.  Y.,  269 ;  Noyes  t.  Rutland  &,  B. 
R.,  27  Vt.,  110 ;  40  N.  Y.,  168 ;  104  Mass.,  122. 

•  R«jed  V.  U.  S.  Ex.  Co.,  48  N.  Y.,  462 ;  Am.  Ex.  Co.  t.  Second  National  Bank, 
69  Penn.  St.,  394 ;  Burroughs  v.  Norwich  ds  W.  R.  Co.,  104  Mass.,  26 ;  Gray  y. 
Jackson,  51  N.  H.,  9. 

«  Nashua  Lock  Co.  v.  Worcester  &  N.  R.  R.  Co.,  48  N.  H.,  339 ;  DL  C.  R.  Co. 
V.  Frankenberg,  54  III.,  83;  Cuts  v.  Brainerd,  42  Vt.,  586, 

^  Condict  V.  Grand  Trunk  R.  Co.,  4  Lansing,  103 ;  S.  C,  54  N.  Y.,  500 ;  King 
T.  Macou  &  Western  R.  R.  Co.,  62  Barb.,  160. 

"  Wait  V.  Albany  &  Sosq.  R.  Co.^  5  Lans.,  475;  Buironghs  t.  Norwich  Ae. 
R.  R.  Co.,  100  Mass.,  26. 

*  Condict  V.  Grand  Trunk  R.  Co.,  supra ;  Krendery.  Woolcott,  1  Hilton,  283. 
La  Sage  v.  Great  Western  R.  Co.,  1  Daly,  906 ;  22  Wallace,  123, 131 ;  Goodrich  t. 
Thompson,  44  N.  Y.,  324. 
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.  ing  that  the  receiving  carrier  had  an  arrangement  "with  other  lines  for 
the  transportation  of  through  freight,  and  that  he  advertised  and  held 
himself  out  to  the  business  community  as  engaged  in  carrying  freight 
between  two  given  points,  over  connecting  roads  or  lines  of  transporta- 
tion, charging  a  single  freight  for  the  entire  distance  j  and  that  he 
received  the  goods  in  question  with  that  understanding.^ 

§  584.  A  verbal  contract  to  receive  and  carry  goods  is  valid,  and  may 
consist  with  a  receipt  afterwards  given  for  a  parcel  of  goods.'  After  the 
verbal  agreement  has  been  acted  upon  and  rights  have  accrued  under  it, 
it  is  not  merged  in  a  bill  of  lading  sent  to  the  shipper  and  through  inad- 
vertence not  examined  by  him.^  But  where  the  shipper,  on  delivering 
the  property,  takes  from  the  carrier  a  bill  of  lading  or  other  vouchee 
expressing  the  terms  upon  which  the  property  is  to  be  carried,  the  writ- 
ing js  under  ordinary  circumstances  to  be  taken  as  the  final  agreement 
between  the  parties;^  excluding  parol  evidence  to  vary  its  terms ;^  and 
not  excluding  proof  of  instructions  respecting  the  mode  or  route  of 
transportation,  in  harmony  with  its  language  ^  ^  and  not  excluding  proof 
of  the  customary  mode  of  delivering  goods  and  taking  for  them  receipts^ 
to  be  afterwards  supplemented  by  bills  of  lading.  "^ 

The  usual  bill  of  lading  pai:takes  of  a  two-fold  character;  it  is  both 
a  receipt  and  a  contract.  It  is  a  receipt  specifying  the  articles  taken  on 
board  of  a  vessel  -,  and  it  is  a  contract  to  deliver  the  same  at  a  certain 
place  and  to  a  certain  party.  So  far  as  it  is  a  receipt,  it  is  open  to  ex- 
planation ;  and  so  far  as  it  is  a  contract,  it  cannot  be  varied  by  parol 
testimony.®  Originally  the  term,  bill  of  Jading,  was  used  as  descriptive 
only  of  the  ship  carrier's  contract ;  recently,  it  is  coming  to  be  used 
as  equally  descriptive  of  a  land  carrier's  contract.' 

^  Root  V.  Great  Western  B.  B.  Co.,  45  K.  Y.,  524 ;  RaUroad  Co.  t.  Pratt,  22 
Wallace,  123, 131 ;  Irwin  v.  N.  Y.  Central E.  Co.,  IN.  Y.,  Sup.  Ct.  (T.  and  C), 
473 ;  8.  C,  59  N.  Y.,  653,  White  Line. 

*  Blossom  V.  Griffin,  13  N.  Y.,  569. 

»  Boat  wick  v.  Bait.  &  Ohio,  45  N.  Y.,  712 ;  Hill  v.  Syracnse,  B.  &  N.  Y.  B.  B. 
Co.,  8  Uuu,  293 ;  Coffin  v.  N.  Y.  C.  B.  B.  Co.,  64  Barb.,  379;  8.  C,  56  N.  Y.,  632. 

*  Long  V.  N.  Y.  C.  B.  B.  Co.,  50 N.  Y.,  76;  62  N.  Y.,  171. 

<  White  V.  Ashton,  51 N.  Y.,  260 ;  Hinckley  y.  K.  Y.  Central  do  H.  Biver  B. 
E.  Co.,  56  N.  Y.,  429. 

<  Mnghee  v.  Camden  &.  Am.  B.  B.  Co.,  45  N.  Y.,  514, 522. 

^  Sholton  y.  Merchants*  Dispatch  Trans.  Co.,  59  N.  Y.,  259. 

"  Edwards  on  Factors  and  Brokers,  (  6 ;  Meyer  y.  Peek,  28  N.  Y.,  590 ;  effeol 
of  clause  ''  quantity  guaranteed  •"  Bissely.  Campbell,  54  K.  Y.,  853. 

9  Here  is  the  old  form  of  tho  BUI  of  Lading,  as  giyen  by  Abbott  on  Shipping, 
Part  4,  cli.  4,  7th  ed. 
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§  585.  The  receipt  embodied  in  a  bill  of  lading,  stating  the  property 
to  have  been  received  or  shipped  in  good  order,  is  prima  facie  proof  of 
its  condition,  as  received  by  the  carrier ;  ^  and  of  the  quantity,  as  specified 
in  it.^  Though  not  conclusive  as  to  the  amount,  the  carrier  may  bind 
himself  by  agreement  to  deliver  the  amount  specified  -,  ^  and  the  receipt 
itself  may  bmd  him  in  favor  of  a  party  who  acquires  title  to  the  goods 
while  they  are  in  transit.^ 

The  receipt  takes  efi^t  according  to  its  terms.  Given  for  a  sealed 
package,  ^'  said  to  contain ''  or  without  specifying  the  contents,  it  is  evi- 
dence only  of  the  receipt  of  the  package ;  and  it  rests  with  the  shipper 
to  prove  the  contents  and  value.'  The  whole  statement,  including  like 
phrases,  is  to  be  read  together.' 

§  586.  The  exception  in  a  bill  of  lading  is  an  essential  part  of  the 
agreement,  and  must  be  stated  in  a  complaint  on  the  contract ;  ^  and 
the  plaintiff  must  allege  a  breach  by  the  defendant,  of  the  agreement  as 
qualified  by  the  terms  of  limitation.®  And  where  the  plaintiff  bases  his 
action  on  the  carrier's  common  law  liability,  it  is  proper  for  the  defen- 
dant to  set  up  the  contract  in  his  answer,  and  give  a  copy  of  it ;  and 
then  allege  that  the  goods  were  lost  by  accidents  or  casualties  covered 
by  the  exception  contained  in  the  bill  of  lading.^ 

From  an  early  day  carriers  by  water  have  been  accustomed  to  slapu- 
lato  for  exemption  from  liability  arising  from  the  perils  of  the  sea; 

for  Barcelona  in  Spain*  twenty  hales,  contnlning  ouo  hnndred  pieces  of  braad- 
clotb,  marked  and  numliered  as  i)er  margin ;  and  are  to  bo  deliTcrcd  in  the  like 
good  order  and  condition  at  Barcelona  aforesaid  (the  dangers  of  t bo  seas  ex- 
cepted) uuto,  £.  v.,  merchant  there,  or  to  his  assigns,  ho  or  they  paying  for  tbe- 
said  p;oods  per  piece  freight  with  primage  and  average  accnstomcd. 

lu  witness  whereof  tho  master  or  pnrser  of  tho  said  ship  hath  amimedto  three 
hills  of  lading  of  this  tenor  and  date,  ono  of  which  bills  being  acconiplisbed,  the 
other  two  to  stand  void.  And  so  God  send  the  good  ship  to  her  destined  port 
in  safety.*' 

1  Price  T.  Powell,  3  N.  Y.,  322;  Ellis  v.  WiUard,  9  N.  Y.  (5  Seld.),  589; 
Great  Western  E.  v.  McDonald,  18  111.,  172. 

>  Myer  v.  Peek,  28  N.  Y.  590 ;  Strong  y.  Grand  Tnrnk  B.,  15  Biich.,  90& 

»  Biasel  v.  Campbell,  54  N.  Y.,  353. 

*  Hastings  v.  Pepper,  11  Pick.,  43;  Dows  v.  Perrin,  16 N.  Y^  325  ;  Bedd^ 
V.  Watkins,  7  Adol.  and  Ellis,  29 ;  48  How.  Pr.,  119. 

'  Fitzgerald  v.  Adams  Ex.  Co.,  24  Ind.,  447;  Dnnn  y.  BraimeTy  13  L&.  Aul, 
452 ;  Tho  Columbo,  19  Law  Bop.,  376 ;  3  Blatchf.  C.  a,  524. 

«  Kelly-T.  Bowker,  11  Gray,  423 ;  Shepherd  y.  Naylor,  6  Gray»  £91;  Cladcy. 
Barnwell,  12  How.,  272;  Bissel  y.  Price,  16  IlL,  408. 

^  Cope  v.  Cordova,  1  Bawle,  203. 

*  Spence  v.  Chad  wick,  10  Q.  B.,  517 ;  Howland  y.  Greenway,  22  How.  U.  &» 
491 ;  Morrison  v.  Davis,  20  Penn.  St.,  171. 

»  Dorr  V.  N.  J.  Steam  Nay.  Co.,  11  N.  Y.,  485, 486;  491;  seeQleadell  y.  Thom- 
aou,  56  N.  Y.,  194. 
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kaying  the  sbipper  of  the  goods  to  protect  himself  by  proouring  an  in- 
surance on  them  against  those  perils.  The  exception  does  not  appear 
in  the  bill  of  lading  used  in  the  reign  of  Elizabeth  f  and  it  does  ap- 
pear in  the  bill  used  in  the  reign  of  Charles  the  Firsi.^  It  was  after- 
wards enlarged  and  modified  in  many  ways.  What  losses  are  attribu- 
table to  the  dangers  or  ^^  perils  of  the  sea"  t  The  phrase  is  very  broad, 
and  the  forces  that  act  upon  and  at  times  work  loss  or  damage  to  the 
ship  and  its  cargo,  are  capable  of  almost  infinite  modifications  ]  but  the 
phrase  is  not  broadly  construed.  The  danger  from  fire,  which  is  cer* 
tainly  enhanced  by  the  situation  of  the  ship,  is  not  considered  a  peril  of 
the  sea.*  The  phrase  is  considered  descriptive  of  those  dangers  arising 
from  the  elements,  which  occur  without  the  intervention  of  human 
agency,  and  which  the  prudence  of  man  cannot  foresee,  nor  his  strength 
resist.^  It  covers  losses  by  collision  without  fault  on  the  part  of  the 
carrier ;  ^  and  it  does  not  cover  losses  arising  in  part  through  his  neg- 
ligence ;  ^  nof  such  as  ho  might  have  foreseen  and  ought  to  have  pre- 
vented.* 


^  Ch.  J.  Kent,  in  EUiqit  v.  Ronell,  10  John.  B.,  1,  8, 9,  lefexs  to  these  ezcep- 
iioDS  OS  evidence  of  the  common  law.  i 

*  Morewood  v.  Pollock,  1  Ellis  and  Black.,  743 ;  S.  C,  18  Eng.  L.  and  Eq., 
341 ;  N.  J.  Steam  Nav.  Go.  v.  Merohante'  Bonk,  6  How.  U.  S.  Bep.,  344 ;  Gani- 
8on  V.  Mempliie  Iha.  Co.,  19  How.  U.  8.,  313» 

>  3  Kent's  Com.,  300 ;  Schooner  Beeaide»  2  Samner,  571. 

*  Smith  V.  Scott,  4  Tannt.,  126 ;  Hays  v.  Kennedy,  41  Peon.  St.,  378.  Boiler 
V.  FisheT  (3  Esp.,  67)  was  an  action  against  the  owners  of  the  ship  Atlas,  for 
the  loss  of  goods  shipped  in  her,  and  the  bill  of  lading  excepted  the  perils  of  the 
sea.  The  circumstances  presented  were  these :  Two  ships,  called  the  Patriot 
and  the  Matthew,  were  sailing  in  one  direction,  and  the  Atlas  in  another ;  the 
Matthew  was  to  leeward  when  they  saw  the  Atlas  coming ;  the  Matthew  steered 
to  keep  closer  to  the  wind,  in  order  to  give  the  Atlas  an  opportunity  to  pass ; 
the  Atlas  mistook  the  object,  and  unable  to  weather  both  ships,  sh^  and  the 
Patriot  ran  foul  of  each  other,  and  the  Atlas  went  down.  Lord  Kenyon :  '^  If 
the  defendants  have  been  guilty  of  any  degree  of  negligence,  and  it  conld  have 
been  proved  that  the  accident  might  have  been  prevented,  they  would  have 
certainly  been  liable ;  but  they  are  exempt  by  the  condition  of  the  charter- 
party  from  misfortunes  happening  during  the  voyage,  which  human  prudence 
could  not  guard  against — against  accidents  happening  without  fanlt  of  either 
party.  I  am  of  opinion  that  neither  ship  conld  be  deemed  to  be  in  fault ;  and 
that  the  misfortune  must  be  taken  to  be  within  the  exception  of  the  perils  of 
the  sea." 

»  Converse  ▼.  Brainord,  27  Ct,  607  j  Lloyd  T.  Gen.  Iron  Screw  Collier  Co., 
2H.  andC.,VS84. 

^New  Haven  Steamboat  Co.  v.  Yanderbilt,  16  Ct.,  490;  Sills  v.  Brown,  9 
Carr.  and  Payne,  661 ;  Blythe  v.  Marsh,  I  N.  and  McCord,  360 ;  Fairohild  v,^ 
Slocum,  19  Wend.,  3S9. 
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§  587.  It  has  been  asserted  that  a  carrier  does  not  by  excepting  ^'tbe 
dangers  of  the  seas/'  vary  or  qualify  his  common  law  liability  5  in  other 
words,  that  whatever  is  a  peril  of  the  sea  will  excuse  the  carrier  without 
any  stipulation  to  that  effect.^  But  while  it  is  plain  enough  that  the 
phrase  covers  many  acts  of  superior  force  for  which  the  carrier  is  not 
liable  under  the  general  rule,  it  is  also  clear  that  the  exception  relieves 
him  from  some  losses  for  which  he  is  otherwise  liable.'  By  legal  in- 
tendment the  exception  covers  those  perils  of  the  seas,  or  accidents  in- 
cident to  navigation,  not  included  among  the  acts  of  Grod.'  The  law 
relieves  the  carrier  from  liability  for  losses  compelled  by  stress  of  weather 
in  order  to  lighten  the  ship ,-  *  and  the  exception  in  the  bill  of  lading  will 
excuse  him  from  losses  that  cannot  be  attributed  to  the  act  of  Grod ; ' 
but  will  not  enable  him  to  recover  freight  on  the  goods  not  delivered,  or 
to  retain  it  where  it  is  paid  in  advance.^ 

Similar  exceptions,  covering  the  dangers  of  navigation,  the  dangers  of 
the  lake  or  the  river,  are  construed  on  the  same  principle ;  they  relieve 

1  Crosby  v.  Fitch,  12  Ct.,  410  ;  following  Williams  v.  Grant,  1  Ct  E.,  487. 

*  McArthur  v.  Sears,  21  Wend.,  100,  198 ;  ante  J  546. 

'  Judge  BocKES,  in  Redpath  v.  Yaughan,  52  Barb.,  489,  499,  and  cases  there 
cited  by  him.  S.  C,  48  N.  Y.,  655.  Where  a  ship  is  driven  by  stress  of 
weather  on  or  near  the  enemy's  coast,  and  there  captured,  it  is  a  loss  by  cap- 
ture and  not  by  the  perils  of  the  sea ;  but  where  the  vessel  is  lost  or  destroyed 
by  the  waves  some  miles  from  the  shore,  and  then  plundered  by  the  enemy, 
it  is  a  loss  by  tho  perils  of  the  sea.  It  is  not  material  how  near  the  shore 
or  how  far  from  it,  the  loss  occurs ;  if  the  vessel  be  wrecked,  stranded  or  lost, 
and  afterward  visited  by  the  enemy  who  captured  the  caigo,  it  is  considered  a 
loss  by  the  perils  of  the  sea,  these  being  the  immediate  cause  of  the  loss.  The 
law  regards  the  proximate  and  not  the  remote  cause.  Hahn  v.  Corbett,  2  Bing. 
B.,  205 ;  Green  v.  Elmslie,  Peake  N.  P.  C,  278 ;  Bondrot  v.  Heutigs,  Holt  N.  P.  C, 
149.  Under  an  exception  in  these  words,  '<  the  act  of  God,  the  King's  enemies, 
fire  and  all  and  every  other  dangers  and  accidenta  of  the  seas,  livera  and  nav- 
igation of  whatever  nature  and  kind  soever,  save  risk  of  boats  so  far  aa  ships 
are  liable  thereto  excepted,"  the  carrier  was  not  held  liable  for  goods  dispatched 
from  the  ship  in  a  boat,  as  usual,  at  the  place  of  her  destination,  and  lost  in  a 
hurricane.    Johnston  v.Benson,  1  Brod.  and  Bing. ,  454. 

^  Price  V.  Hartshome,  44  Barb.,  655 ;  8.  C,  44  N.  Y.,  94.  In  this  case  the 
carrier,  in  order  to  save  his  vessel  and  the  residue  of  the  cargo  from  total  loss 
by  sinking,  was  obliged  to  throw  overboard  the  grain  stored  ou  the  deck ;  and 
it  was  held  justifie<l  by  the  necessity,  so  that  the  carrier  was  not  liable  therefor 
under  the  usual  contract. 

'  Laurie  v.  Douglas,  15  Mees.  and  Wels.,  746 ;  Kingsford  v.  Marshal],  8  Bing., 
458  ;  see  Merritt  v.  Earle,  29  K.  Y.,  115 ;  52  Barb.,  469;  the  destruction  of  goods 
by  rats  has  been  bold  a  loss  by  perils  of  the  sea.  Carrigues  v.  Coxe,  1  Binn.,  592 ; 
but  cannot  now  bo  so  regarded;  Aymar  v.  Astor,  6  Cowen,  260;  Laveroni  v. 
Drury,  8  Exch.,  166 ;  16  Eng.  L.  and  Eq.,  510. 

J  Phelps  V.  Williamson,  5  Sandf ,  578 ;  Griggs  v.  Austin,  3  Pick.,  80. 
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the  carrier  from  losses  coming  witlim  the  very  terms  of  the  exception, 
provided  the  carrier  shows  that  the  goods  were  lost  hy  the  perils  speci- 
fied in  the  exception.    The  burden  of  proof  still  rests  with  the  carrier.^ 


^  An  exception  in  these  words,  "  dangers  of  the  river  only  excepted,"  nsed  in 
a  bill  of  lading,  covers  only  sucli  daDgers  as  cannot  be  gnarded  against  by 
hnman  skill  and  foresight ;  it  has  the  same  sense  as  these  words,  **  dangers  of 
the  river  vrhtch  are  nnavoidable.''  It  releases  the  carrier  from  liability  for  acci- 
dents and  loss  occasioned  by  invisible  snags  or  hidden  obstmctions  newly 
placed  in  the  river,  so  that  human  skill  and  foresight  cannot  discover  and  avoid 
them.  Johnson  v.  Friar,  4  Yerg.  (Tenn.)»  48,  relating  to  an  invisible  snag  in 
the  Hatchie  river;  Gordon  v.  Bachanan,  5  Yerg.,  71 ;  to  the  like  effect  is  Ked- 
path  V.  Vaughan,  48  N.  Y.,  655.  The  exception  does  not  change  the  burden  of 
proof.  In  Tumey  v.  Wilson  (7  Yerg.,  340),  the  court  instructed  the  jury  that 
the  "dangers  of  the  river,  as  defined  by  the  law,  means  all  hidden  obstructions 
in  the  river,  as  rocks,  logs,  sawyers,  and  the  like,  which  could  not  be  foreseen 
nor  avoided  by  human  prudence ;  and  that  before  the  carrier  can  bo  excused  in 
a  case  of  loss,  he  must  show  that  the  loss  hapiiened  from  some  cause  which 
human  foresight  or  prudence  could  not  avert ;''  and  the  charge  was  held  proper. 
See  Hooper  v.  Wells,  Fargo  &  Co.,  27  Cala;  R.,  1. 

It  rests  with  the  carrier,  to  exonerate  himself  from  liability;  he  is  liable  un« 
less  he  proves  a  loss  of  the  goods  from  a  cause  within  the  exception.  Where  a 
box  of  sovereigns  was  shipped,  to  be  carried  from  Kew  York  to  Mobile,  and  the 
bill  of  lading  contained  the  usual  exception,  ''  against  perils  of  the  seas,"  and 
the  vessel  being  wrecked  on  the  Honda  Bee&,  the  captain  removed  the  box  from 
the  stateroom  where  it  could  be  locked  up,  and  placed  it  in  the  run  where  the 
crew  had  free  access,  and  allowed  it  to  remain  there  without  personally  superin- 
tending it  while  the  wreckers  were  on  board,  and  the  box  was  lost ;  it  was 
held  that  the  burden  of  proof  was  on  the  carrier  to  show  that  the  loss  occurred 
by  a  "  peril  of  the  sea ;  "and  that  failing  in  this,  he  must  be  held  liable  for  the 
loss;  that  embezzlement  was  not  a  peril  of  the  sea,  and  that  theft  and  robbery 
were  perils  of  the  seas  only  where  they  amounted  to  the  crime  of  piracy  on  the 
high  seas ;  that  the  fact  of  the  wreck  did  not  vary  the  liability  of  the  carrier 
unless  the  property  perished  or  was  lost  with  the  wreck,  and  in  consequence 
of  it,  and  that  the  carrier  was  bound  to  exert  all  possible  diligence,  care  and 
skill.    King  v.  Shepherd,  3  Story,  349;  Shaw  v.  Gardner,  12  Gray,  488. 

The  decisions  have  the  same  drift  in  Pennsylvania.  Thus,  where  a  steamboat 
on  the  Ohio  ran  upon  a  stone  and  stove  a  hole  in  her  bottom,  the  carrier  was  not 
discharged  from  liability  by  virtue  of  the  exception  in  his  bill  of  lading,  **  the 
dangers  of  the  river  only  excepted  f*  but  was  held  to  prove  that  due  diligence 
and  proper  skill  were  used  to  avoid  the  accident,  and  that  it  was  unavoidable. 
Whitesides  v.  Russell,  8  Watts  and  Serg.,  44.  The  same  exception  of  the  "  dan- 
gers of  the  river"  will  cover  a  loss  caused  by  collision  with  another  boat,  on 
proof  that  the  loss  did  not  occur  by  the  carrier's  negligence,  or  that  it  could  not 
have  been  prevented  by  reasonable  skill  and  diligence,  by  the  hands  on  board. 
Whitesides  v.  Thurkill,  12  Smedes  and  Marshall,  599.  So  in  respect  to  the  dan- 
gers of  the  lake ;  Fairchild  v.  Sloonm,  19  Wend.,  329 ;  7  Hill,  292.  Without  any 
exception  in  the  bill,  the  carrier  is  liable  for  a  loss  by  collision  at  sea.  Plais- 
ted  V.  Boston  St  K.  Steam  Nav.  Co.,  27  Maine,  133 ;  11  N.  Y.,  9.    An  exception 
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§  588.  Slay  tho  contraet  embodied  in  a  bill  of  lading  be  controlled  in 
its  legal  effect  by  proof  of  usage?  Being  free  from  ambiguity,  verbal 
evidence  is  not  received  to  vary  the  terms  or  the  legal  import  of  the 
contract ;  c.  g,^  where  a  clean  bill  of  lading  is  given,  which  imports  that 
the  goods  are  to  be  stowed  under  deck,  parol  evidence  will  not  be  re- 
ceived to  prove  a  verbal  i^reemcnt  that  tho  goods  were  to  be  stowed 
on  deck}  All  prior,  as  well  as  contemporaneous  stipulations  are  merged 
in  the  writing  j  *  verbal  evidence  of  these  are  therefore  excluded  under 
the  general  rule,  applicable  to  all  contracts.'  The  writing  does  not 
exclude  proof  of  extrinsic  facts  and  circumstances  5  *  or  proof  of  mistake 
or  fraud.'  And  it  does  exclude  the  proof  of  local  usage  to  limit  or 
qualify  the  carrier's  liability  under  the  contract  or  under  the  common 
law.® 

A  custom  or  usage  of  btisiness  may  be  proved  to  assist  in  tiie  inter- 

of  "nnavoidable  accidents/' and  an  exception  of  ''  unavoidable  dangers  and 
accidents  of  the  road,"  aro  not,  cither  of  them,  considered  as  a  lestriction  of  the 
carrier's  general  liability.  Walpole  v.  Bridges,  5  Blackf.,  222 ;  Fish  v.  Chapman, 
2  Kelly  R.,  349.      • 

''  The  dangers  of  navigation  "  are  interpreted  like  other  similar  exceptions; 
it  covers  tho  dangers  \7hich  are  fairly  attributable  to  tho  navigation ;  it  does 
not  cover  losses  arising  from  negligence  or  tho  want  of  dne  skiil  on  the  part  of 
tho  carrier's  servants.  Hays  v.  Kennedy,  41  Penn.  St.,  378 ;  and  when  tho  ex- 
ception relates  to  the  navigation  of  a  public  canal,  it  covers  only  snch  dangers 
as  aro  incident  to  it  when  the  trip  is  made  in  conformity  with  the  public  rsgn- 
lations,  of  which  the  carrier  mnst  take  notice ;  and  hence  he  must  answer  fbr  a 
damage  arising  from  tho  bilging  of  his  boat  in  a  lock  entered  by  him  in  contra- 
vention of  the  canal  mles.  Atwood  v.  Reliance  Transp.  Co.,  9  Watts,  87 ;  see 
Johnson  v.  Belden,  47  N.  Y.,  130,  where  the  action  was  against  a  canal  ofiSccr. 
So  where  he  receives  goods  on  a  contract  '*  excepting  the  dangers  of  the  navi- 
gation," to  go  by  a  partionlar  ronte,  he  will  be  liable  for  a  loss  occnrriugon  a 
different  ronte.  Hand  v.  Baynes,  4  Whart. ,  204.  What  is  the  risk  of  navigation  f 
Pitcher  v.  Hennessy,  48  N.  Y.,  415.  Reserving  tho  privilege  of  reshipment  or 
transshipment  does  not  affect  tho  contract  Dansett  v.  Wade,  2  Seam.,  2%; 
Littlo  V.  Simple,  8  Mis.  R.,  99. 

'  Creery  V.  Holly,  14  Wend^26;  Niles  v.  Cnlvcr,  8  Barb.,  205;  White  v. 
Van  Kirk,  25  Barb.,  16. 

«  Renard  v.  Sampson,  12  N.  Y.,  561 ;  Fitzbtigh  v.  Wyman,  5  Seld.,  559. 

•Thompson  v.  Sloan,  23  Wend.,  71,70;  Barry  v.  Ransom,  12  N.  T.,462; 
Bank  of  Albion  v.  Smith,  27  Barb.,  489. 

*  Harmon  v.  N.  Y.  &  Erie  R.  R.  Co.,  28  Barb.,  323. 
'  Graves  v.  Harwood,  9  Barb.,  477. 

•  Simmons  v.  Law,  8  Bosw.,  213 ;  8.  C,  3  Keyes,  217 ;  Wolfe  v.  Myem,  3 
Sandf.,  7 ;  per  Cowen,  J.,  21  Wend.,  194 ;  contra :  Gordon  v.  Little,  8  Seig.  and 
Rawle,  533;  Singleton  v.  Hiliiard,  1  Stobhart,  203,  allowing  teatimiMiy  tore- 
strict  the  carrier's  liability  by  usage.  Usage  was  excladed  to  show  a  damage 
by  rats,  a  peril  of  the  ms,  in  Aymar  v.  Astor,  6  Cowen,  266. 
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pretation  of  a  bill  of  lading,  or  to  show  perfoAnanoid  under  it ;  and  the 
proof  will  haye  the  same  effect  upon  this  as  npon  other  contracts.^  It 
is  received  to  interpret  or  explain,  but  not  to  vary  or  contradict  the  con- 
tract.* It  may  be  receiyed  to  Justify  carrying  goods  on  deck,  on  a  lake 
or  river,  or  along  the  coast,  according  to  the  established  course  of  trade.' 
It  would  defeat  the  intent  of  the  parties  to  exclude  proof  of  a  custom  of 
this  kind.^ 

Custom  and  the  course  of  business  may  also  be  proved,  as  evidence 
tending  to  show  a  delivery  to  the  carrier,  or  a  delivery  by  the  carrier;  • 
and  as  evidence  of  performance  according  to  the  true  intent  of  the 
contract. 

§  589.  In  actions  on  policies  of  insurance  against  the  perils  of  the  sea, 
the  rule  of  construction  is  somewhat  more  liberal  toward  the  assured 
than  it  is  towards  the  carrier,  who  has  made  an  exception  of  these  perils 
in  the  charter-party  or  bill  of  lading.'  The  underwriter  assumes  the 
risk  of  loss  from  these  perils  for  a  consideration,  and  he  cannot  relieve 
himself  from  liability  for  a  loss  within  the  enumerated  perils,  by  show- 
ing that  the  loss  was  remotely  caused  by  the  negligence  of  the  master 
and  mariners.''  The  principle  is  the  same  as  it  is  where  he  insures 
against  a  loss  by  fire,  and  is  not  allowed  to  escape  liability  for  the  loss 
insured  against,  by  showing  that  the  fire  arose  from  the  negligence  of 
the  insured  or  that  of  his  agents  or  servants.'  The  policy  may  be  so 
drawn  that  it  will  not  bind  the  underwriter,  to  answer  for  losses  arising 
directly  or  indirectly  from  the  want  of  ordinary  care  and  skill  in  the 
ladmg  or  navigation  of  the  vessel.'    But  when  the  policy  insures  a 

*  Walls  V.  Bailey,  49  N.  Y.,  464 ;  Eirchner  v.  Venua,  12  Moore  Priv.  Coon. 
Cases,  361 ;  for  the  difference  between  custom  and  usage,  see  Hnrsh  y.  North, 
40  Penn.  8t.,  241 ;  see  also  Wayne  v.  Steamboat  Gen.  Pike,  16  Ohio,  421. 

*  Schooner  Reeside,  2  Sumn.,  567;  Tumey  v.  Wilson,  7  Yerg.,  340. 

»  Hacris  v.  Moody,  30  N.  Y.,266;  21  N,  Y.,36;  May  v.  Babcook,  4  Ohio,  334. 

*  The  usage  in  shipping  goods  and  giving  bills  of  lading  may  be  considered 
en  a  question  of  title  to  the  cargo ;  Blossom  v.  Champion,  37  Barb.,  554 ;  13  N. 
T.,  121. 

*  Ante  $  $  524,  525 ;  Blin  v.  Mayo,  10  Vt.,  66 ;  Gibson  v.  Culver,  17  Wend., 
905 ;  Huston  v.  Peters,  1  Met.  Ky.,  558 ;  Dixon  v.  Dunham,  14  111.,  324 ;  4  Pick., 
371 ;  59  N.  Y.,  258. 

*  Columbia  Ins.  Co.  ▼.  Lawrence,  10  Meters,  507 ;  Waters  t.  Merchants' Ins. 
Co.,  11  Peters,  213 ;  14  Peters,  99 ;  2  Story's  R.,  176. 

^  Walker  y.  Maitland,  5  Barn,  and  Aid.,  171 ;  Draper  v.  Com.  Ins.  Co.  and 
Columbia  Ins.  Co.,  4  Dner,  234,  239;  Copeland  y.  New  £.  M.  Ins.  Co.,  2  Meto.^ 
435;  Bishop  v.  Pentland,  7  Bam.  and  Cress.,  219. 

*  Gates  Y.  Madison  Co.  M.  Ins.  Co.,  1  Seld.,  5  N.  Y.,  469,  478. 

*  Savage  v.  Com  Ex.  Fire  and  Inland  Nav.  Ins.  Co.,  4  Bosw.,  1, 19 ;  S.  C, 
36  N.  Y.,  655 ;  for  an  insurance  against  perils,  excepting  ice,  see  Dows  ▼.  How^ 
lUrd  Ins.  Co.,  5  Bobt,  473;  Allison  t.  Com  £x.  Ins.  Co.,  57  N.  Y.,  87. 
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vessel  or  cargo  against  the  perils  of  the  seas,  labes  or  riYers^theinsniers 
are  liable  for  losses  arising  directly  from  those  perils — L  e.j  for  any 
damage  to,  or  loss  of  the  property  insured.^  IsTegligence  by  the  master 
or  mariners  does  not  relieve  them ;  and  on  the  other  hand,  they  do  not 
undertake  for  the  good  conduct,  skill  and  prudence  of  these  persons  em- 
ployed on  the  vessel.  Hence  where  the  insured  vessel,  through  the 
negligence  of  her  master  and  crew,  comes  in  collision  with  another 
vessel  and  is  condemned  in  damages  therefor,  the  underwriters  are  not 
answerable  for  these  damages  ]  since  they  do  not  insure  against  the  neg- 
ligence of  the  maijter  and  mariners  as  a  distinct  cause  of  loss,  considered 
apart  from  the  property  insured,* 

The  law  holds  the  insurer  to  the  terms  of  his  contract,  and  where  ho 
insures  against  loss  by  a  specific  peril,  it  does  not  consider  the  secondaiy 
cause  of  the  loss.  "  It  were  infinite  for  the  law  to  consider  the  cause  of 
causes,  and  their  impulsions  one  of  another;  therefore  it  contenteth 
itself  with  the  immediate  cause,  and  judgeth  of  acts  by  that,  without 
looking  to  any  further  degree."  Causa  proximal  non  remota  speciaiur^ 
If  two  causes  of  loss  combine  in  working  damages,  and  the  owner  of  the 
injured  property  holds  a  policy,  insuring  him  against  one  of  these  causes 
and  not  against  the  other,  he  is  entitled  to  recover  the  damages  result- 
ing from  the  cause  covered  by  the  policy,  where  these  can  be  distin- 


^  The  contract  is  intended  to  insare  the  owner  against  the  specified  aea  risk ; 
the  owner  impliedly  engages  that  the  vessel  is  seaworthy ;  and  the  underwriter 
engages  to  insare  the  vessel  or  cargo  against  certain  risks.  He  may  assume  to 
hear  all  risks,  and  render  himself  liable  for  all  losses  escept^uch  as  arise  from 
the  fbikQd  of  the  insured.  Goix  v.  Knox,  1  John.  Cases,  337.  The  general  woids 
in  a  x>olicy  are  not  construed  so  broadly.  Moses  t.  Son  Mutual  Ins.  Co.,  1 
Dner,  159.  An  insurance  on  goods  against  loss  by  thieves,  may  bind  the  under- 
writer for  losses  by  theft  perpetrated  by  parties  not  connected  with  the  ship. 
Atlantic  Ins.  Co.  v.  Sterrow,  5  Paige  Ch.;2b5;  and  when  the  policy  ufion  a 
cargo  insures  against  perils  from  thieves,  and  barratry  of  the  master  and  mar- 
iners, it  covers  a  loss  by  thef fc,  whether  the  offence  is  committed  by  the  crew  or 
by  others ;  is  it  not  limited  to  external  or  assailing  theives.  American  Ins.  Co. 
V.  Bryan,  1  Hill,  25;  S.  C.,26  Wend.,  563.  Insurance  against  bairatiy  is  ra- 
ther anomalous,  and  not  to  be  extended  by  construction :  Hallett  v.  Col.  Ins. 
Co,  8  John.,  272;  1  Term  R.,  330;  it  is  not  included  among  the  perils  of  the. 
sea.  Waters  v.  Merchants'  Ins.  Co.,  11  Peters,  213;  it  implies  bad  faith  on  the 
part  of  the  master;  Atkinson  v.  Great  Western  Ins.  Co.,  65  N.  Y.,  531. 

*  Mathews  V.  Howard  Ins.  Co.,  11  N.  T.,  1, 16;  Qen,  Mutual  Ins.  Co.  v. 
8herwoo<l,  14  Peters,  351;  DeVaux  v.  Salvador,  4  Adol.  and  EUia,  490;  3t 
£ng.  Com.  Law,  104 ;  Perrin  v.  Protection  Ins.  Co.,  11  Ohio,  147. 

'  Bacon's  Max.  Beg.,  1 ;  Brown's  Leg.  Max.,  104 ;  Babcock  v.  Montgomeiy 
Co.  Mu.  Ins.  Co.,  4  N.  Y.,  336 ;  the  role  is  applied  in.  AUiaon  v.  Com  £x.  In^ 
Co.,  57  N.  Y.,  87, 
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gnisbcd  and  separated  from  the  others.*  And  he  has  no  right  of  action 
where  the  uninsured  cause  is  the  efficient  agent  in  creating  a  total 
wreck ;  as  where  ho  procures  a  policy  of  insurance  on  a  building  or 
on  a  vessel,  excepting  therefrom  losses  arising  from  an  explosion,  and 
the  property  is  destroyed  by  an  explosion.* 

§  590.  A  bill  of  lading  is  the  written  evidence  of  a  contract  for  the 
carriage  and  delivery  of  goods  sent  by  wat<5r,  for  a  certain  freight.  It 
is  signed  by  the  captain  or  master  of  the  ship  or  vessel,  and  states  among 
other  things,  by  whom  the  goods  are  shipped,  and  where,  and  to  whom 
they  are  to  be  delivered.  There  are  generally  three  or  more  parts  of 
the  instrument  j  one  of  which  is  usually  sent  to  the  consignee  by  the 
ship  which  carries  the  goods ;  another  is  sent  to  him  by  some  other  con- 
veyance ;  and  a  third  is  kept  by  the  merchant  or  shipper.*  The  con- 
tract as  used  on  our  canals  and  rivers,  is  usually  much  less  full  and 
formal,  without  losing  its  true  character.*  It  binds  the  master,  the  ship 
and  the  general  owner.'  It  is  valid  when  signed  by  the  owner,  though 
not  signed  by  the  master ;  ®  and  it  is  not  considered  a  bill  of  lading 
unless  it  expresses  or  imports  a  contract  for  the  conveyance  of  the 
goods.' 

Between  the  shipper  and  the  carrier  the  contract  is  enforced  according 
to  its  terms,  qualified  only  by  the  common  law  obligations  incident  te 
the  bailment.*  The  shipper,  being  the  owner  of  the  goods,  retains  the 
control  over  them,  with  the  right  to  dispose  of  them  as  he  sees  fit.  The 
bill  of  lading  naming  the  consignees  or  parties  to  whom  the  goods  are  to 
bo  delivered,  does  not  conclude  the  owner  and  shipper ;  he  retains  a  right 
to  change  his  purpose  and  order  their  delivery  to  another  party.*  He 
has  the  right  to  assign  the  bill  of  lading,  which  represents  the  goods, 
absolutely  or  as  a  security  for  the  payment  of  advances  on  the  property ; 
and  he  may  do  this  by  indorsing  over,  or  by  simply  delivering  the  bill 


'  BriggB  V.  North  Amer.  &  M.  Ins.  Co.,  53  N.  Y.,  446. 

*  Evans  v.  Colnmbian  Ins.  Co.,  44  N.  Y.,  14G ;  Strong  v.  San  Mat.  Ins.  Co^ 
31  N.  Y.,  103 ;  St.  John  v.  Am.  II.  Fire  &  Marine  Ins.  Co.,  11  N.  Y.,  51fi. 

»  Covin  V.  Hill,  4  Denio,  323,  330. 

*  Dows  V.  Greene,  16  Barb.,  72 ;  Dows  v.  Rash,  28  Barb.,  157 ;  Dows  T« 
Perrin,  10  N.  Y.,  325 ;  Dows  v.  Greene,  24  N.  Y.,  63a 

'  Schooner  Freeman  v.  Buckingham,  18  How.  U.  S.,  182. 

*  Bawls  V.  Peshler,  3  Keyes,  572. 

^  Holbrook  t.  Voae,  6  Bosw.,  76, 100 ;  Gage  v.  Jaqnetb,  1  Laos.,  207. 

'  Dobbin  v.  Thornton,  6  Esp.  R.,  16 ;  Simmons  y.  Law,  8  Bosw.,  213 ;  8.  C, 
3Keycs,217. 

»  Mitchell  V.  Ede»  11  Adolph.  and  Ellis,  888;  Caynga  Co.  National  Bank* 
47  N.  Y,,  631. 
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with  the  intent  to  pass  the  title'    The  carrier  is  bound  to  deliTcr  the 
goods  to  the  party  holding  the  bill  given  by  him  to  the  shipper.* 

When  the  owner  of  goods  sells  and  ships  them  to  the  purchaser,  and 
sends  to  him  the  bill  of  lading,  thus  enabling  him  to  take  possession  of 
the  goods  on  their  arrival,  the  bill  becomes  evidence  of  title  in  the  con- 
signee J  and  while  the  sending  of  the  bill  of  lading  to  the  purchaser  does 
not  cut  off  the  right  to  stop  the  goods  in  their  transit,  there  is  prima 
facie  a  presumption  of  title  in  the  consignee.^  The  legal  effect  of  thus 
sending  forward  the  bill  depends  upon  the  existing  relation  between  the 
consignor  and  consignee.  A  shipment  cf  the  goods,  in  pursuance  of  a 
sale  valid  under  the  statute  of  frauds,  and  sending  forward  the  carrier's 
receipt  or  bill  of  lading,  vests  the  consignee  with  the  title  in  form  and 
in  fact  ]  but  a  shipment  of  goods  under  a  verbal  order^  invalid  as  a  sale, 
does  not  become  valid  so  as  to  vest  the  title  in  the  consignee,  until  the 
goods  are  accepted  and  received  by  him.*  When  tho  goods  arc  selected, 
and  shipped  l»y  tho  conveyance  chosen  by  tho  purchaser,  the  title  passes 
on  a  delivery  to  the  carrier  j  and  here  the  bill  of  lading  in  the  hands  of 
the  purchaser,  is  evidence  of  his  actual  title,  though  not  required  to  per- 
fect Iiis  title.'  The  bill  does  not  constitute  tho  title,  and  tho  law  does 
not  give  effect  to  it  as  a  negotiable  instrument.* 

§  501.  Wo  have  seen  that  the  bill  of  lading  may  be  indorsed  or  tnms- 
ferred  as  evidence  of  an  absolute  sale,  and  as  a  pledge  or  mortgage  of  the 
goods  covered  by  it.*^  It  remains  to  notice  tho  ground  on  which  it  is 
thus  capable  of  being  used  to  effect  different  purposes.  A  merchant 
making  a  consignment  of  goods  to  his  factor  for  sale,  t^kes  from  tho  car- 
rier a  bill  of  lading  showing  on  its  face  his  title  to  the  property — a  con- 
tract which  is  assignable  conditionally  or  absolutely  at  his  pleasure,  and 
may  be  assigned  by  indorsing  or  delivering  over  the  bill ;  and  the  assign- 
ment may  be  qualified  by  parol  proof  showing   the  purpose  of  the 

*  Dank  of  Rochester  v.  Jones,  4  N.  Y.  497. 

«  Tho  City  Bank  v.  Rome,  W.  &  O.  R.  Co.,  44  N.  Y.,  136;  l^idal  v.  Tkjior, 
4  Ellis  and  Black.,  219 ;  Howard  v.  Shepard,  9  AL  Gr.  and  Scott, 296;  Atxhohtt. 
Mich.  C.  R.  Co.  C5,  N.  Y.,  111. 

>  Sweot  V.  Barney,  23  N.  Y.,  335 ;  Fitzlingh  t.  Wimnn,  9  N.  Y.,  550;  Goesier 
V.  Sch«p©ler,  5  Daly,  47G ;  Krnlder  v.  Ellison,  47  N.  Y.,  30 ;  Lacker  ▼.  RImmmIcs, 
CI  N.  Y..  Gil. 

*  Rodgers  v.  Pbillips,  40  N.  Y.,  519;  Cross  r.  O'Donnell,  44  N.  Y.,661; 
Canlkins  v.  ITellman,  47  K.  Y.,  449;  Norman  t.  Phillips,  14  Meeaon  and  Wekbj, 
277 

'^  Cross  T.  ODonnrll,  supra,  44  N.  Y.,  661,  &i5 ;  the  goods  must  beaooeptod; 
Btone  V.  Browning,  ni  N.  Y.,  211 ;  see  Magniderv.  Gage,  33  Md.,  344. 

*  Barnard  v.  Campbell,  55  N.  Y.,45(?,  482;  8.  C.,58N.  T.,73. 
^  Ante  a  590,  211-214. 
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transfer.^  As  omier  ho  may  pledge  or  mortgage  the  goods  covered  by 
the  bill,  and  order  their  delivery  to  the  transferee.^  On  the  same  princi- 
ple, a  merchant  receiving  advances  upon  goods  under  an  agreement 
that  ho  will  ship  them  to  the  party  making  the  advances,  to  be  sold  to 
meet  the  indebtedness,  transfers  the  title  by  shipping  the  goods  to  the 
advancer  and  sending  him  the  bill  of  lading  or  any  like  evidence  showing 
an  intent  to  transfer  the  title.^  The  consignee  havmg  made  advances 
upon  the  speciiic  goods,  stands  in  a  position  analogous  to  that  of  a 
vendee  after  he  has  paid  the  purchase  money  andtho  property  has  been 
shipped  to him.^  And  so  when  the  bill  of  lading  is  delivered  to  the 
consignee  to  meet  a  draft  drawn  against  the  consignment^  he  cannot 
retain  tho  bill  without  accepting  or  paying  the  draft.,  according  to  the 
agreement.' 

§  592.  A  stipulation  in  tho  bill  of  lading  fixing  the  amount  of  iho 
freight  and  demurrage,  with  a  provision  that  tho  same  is  to  bo  paid  by 
the  consignee,  does  not  bind  a  factor  to  whom  tho  goods  are  sent  for  sale 
on  commission,  until  he  accepts  them.  By  accepting  tho  consignment, 
he  makes  himself  a  party  to  the  contract  cf  alTreightment,  and  becomes 
liable  to  tho  carrier  for  the  freight  and  damages  stipulated  for  in  tho 
bill  of  lading.*  And  the  rule  is  general,  that  the  consignee  receiving  tho 
cargo  is  liablo  for  the  freight;  and  that  the  assignee  of  the  bill  receiving 
the  cargo  is  liable  for  tho  freight."^  The  ordinary  contract  of  tho  carrier 
is  to  deliver  the  goods  to  the  consignee  or  his  assignees,  '*he  or  they 
paying  freight  for  the  same ; "  and  the  party  accepting  a  delivery  under 
tho  bill  impliedly  engages  to  pay  the  freight."  Tho  rule  does  not  apply 
to  an  intermediate  consignee,  receiving  in  order  to  forward  the'  goods ;  ^ 

'  Haillo  V.  Smith,  1  Bos.  and  Pull.,  563 ;  Bryans  v.  Nix,  4  Meca.  and  Welsh., 
791 ;  4  N.  Y.,  497, 501 ;  Courad  v.  Atlantic  Ins.  Co.,  1  Peters,  144. 

*  First  Nat.  Bank  of  C.  v.  KcUj-,  57  N.  Y.,34;  Marino  Bank  of  Chicago  v. 
Wright,  48  N.  Y.,  1 ;  Caynga  Co.  Nat.  Bank  v.  Daniels,  47  N.  Y.,  GOl ;  M.  Sc  T. 
Bank  v.  F.  M.  Nat.  Baiik,  CO  N.  Y.,  40 ;  First  Nat.  Bank  of  Toledo  v.  Shaw,  01 
N.  Y.,  2S3. 

'  Bailey  v.  Ilndson  Eivcr  R.  K.  Co.,  49  N.  Y.,  70 ;  11  English  R.,  31G. 

*  Grosvenor  v.  Phillips,  2  Hill,  147;  Holbrook  v.  Wight,  24  Wend.,  1C9. 

«  Bank  of  Rochester  v.  Jones,  4  Denio,  4rf9 ;  S.  C,  4  N.  Y.,  497 ;  Grant  v. 
Shaw,  10  Mass.  R.,341 ;  Murdock  v.  Mills,  11  Metcalf  R.,5;  Allen  v.  Williams, 
12  Pick.  R,,207;  Craig  v.  Sibbett  &  Jones,15Penn.  St.,23S;  6eo  Edwards  on 
Bills  and  Notes, 422-424, marg.  page;  Ogg  v.  Shuter,  11  English  (Moak), SIC 

6  Dnpi'irat  v.  Wolf,  29  N.  Y.,  43G ;  Milliken  v.  Dehon,27K.  Y.,.364;  Morse  v. 
Peasant  Brothers,  7  Bosw.,  199 ;  26  N.  Y  ,  86. 

^  Davison  v.  City  Bank,  57  N.  Y.,  81 ;  Seggart  ▼.  Scott,  6  Esp.  R.,  22 ;  Moller 
Y.  Living,  4  Taunt.,  102. 

*  Dart  V.  Ensign,  47  N.  Y.,619;  Hinadell  v.  Weed,  5  Denio,  17i;  poet  i  643. 
»  Davis  V.  Pattison,  24  N.  Y.,  317, 320. 
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and  it  does  apply  to  tho  ultimate  consignee,  both  when  he  is,  and  when 
ho  18  not,  tho  owner  of  the  goods.^  Being  tho  owner  of  tho  goods,  tho 
contract  of  shipment  binds  him  from  Ihc  beginning  j^  and  where  thcbiU 
does  not  otherwise  provide,  ho  is  liable  en  tho  contract  for  tho  freight,^ 
to  be  computed  and  ascertained  according  to  tho  stipulations  contained 
in  it.* 

§  503.  A  provision  in  tho  bill  relating  to  the  timo  and  mode  of  the 
delivery,  with  a  stipulation  for  demurrage  at  a  certain  rate,  binds  tho 
consignee  accepting  and  receiving  tho  property  j  on  the  ground  that 
when  ho  accepts  tho  consignment,  ho  makes  himself  a  party  to  tho  con- 
tract embodied  in  tho  bill  of  lading.®  The  carrier  recovers  according  to 
tho  terms  of  the  stipulation ;  and  where  tho  time  for  unloading  is  left  to 
he  regulated  by  the  custom  of  tho  port,  tho  consignees  are  only  liablo 
for  damages  by  the  delay  not  warranted  by  tho  custom.®  Prima  faciei 
Sundays  are  to  bo  excluded,  under  a  stipulation  fixing  the  charge  to  bo 
allowed  per  day  for  demurrage  j  these  not  being  regarded  by  tho  law  as 
working  days.®  If  tho  boat  or  vessel  bo  delayed  a  certain  number  of 
days  and  liours  beyond  tho  stipulated  time,  a  day  is  to  bo  reckoned  aa 
twenty-four  hours  j  and  the  stipulated  time  counted  from  tho  arrival  of 
the  vessel  in  the  adjacent  waters,  with  notice  of  readiness  to  discharge 
cargo."^  Tho  carrier  has  no  lien  on  tho  goods  for  damages  in  the  nature 
of  demurrage.® 

When  the  contract  is  specific,  it  is  enforced  quite  strictly;'*  but  in  the 
absence  of  any  stipulation  fixing  tho  time  for  unloading,  there  is  an  im- 
plied agreement  for  a  reasonable  time,  which  may  be  affected  by  a  press 
of  business ;  ^"  and  cannot  be  extended  for  the  purpose  of  giving  the  con- 
signee an  opportunity  to  effect  a  sale." 

1  Nelson  v.  Hudson  River  R.  R.  Co.,  48  N.  Y.,  498 ;  Davison  v.  City  Bank,  57 
N.T.,81. 

«  Idem ;  Sheets  v.  Wilgns,  56  Barb.,  002. 

'  Gilson  V.  Madden,  1  Laos.,  172 ;  Barker  v.  Havens,  17  John.  R.,  234 ;  47 
N.  Y.,  610. 

•  Ward  v.  WhitDey,  8  N.  Y,  (4  Seld.),  442;  the  liability  arises  on  contract 
and  not  on  title  ;  Martin  v.  Smith,  1  N.  Y.  S.  C.  (T.  ds  C),  20 ;  S.  C,  53  N.  Y.,  C72. 

«  Horse  v.  Peasant  Brothers,  7  Bosw.,  199;  S.  C.,2  Keyes,  IG;  Mcrian  t. 
Fnnk,  4  Denio,  110 ;  N.  Y.  &  Havre  Steam  Nav.  Co.  v.  Young,  3  E.  D.  Smith,  187. 

•  Kingney  v.  White,  4  Daly,  400;  Cargo  of  the  Mary  E.  Tabcr,  1  Benedicliy 
106;  Cochran  v.  Retberg.  3  Esp.,  121. 

»  WileA  V.  N.  Y.  Central  &  H,  R.  R.  Co.,  4  N.  Y.  Sup.  Conrt  (T.  and  C),  264. 

•  Crommelin  v.  N.  Y.  &  H.  R.  Co.,  10  Bosw.,  77 ;  S.  C,  4  Reyes,  Oa 

»  Randal  v.  Lj-nch  2  Campb.,352;  Bnrmster  v.  Hodgson,  3  M.  and  0^267. 
»•  Croea  v.  Beard,  26  N.  Y.,85. 
»'  Huntley  v.  Dotvs,  55  Barb.,  310, 
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Under  a  contract  of  affreightment  the  freighter  is  bound  to  load  a 
vessel  within  a  reasonable  time ;  and  the  consignee  can  only  be  rendered 
liable  for  liis  neglect,  by  showing  the  freighter's  authority  to  bind  him 
by  the  contract.*  A  detention  of  the  vessel  caused  by  the  consignee, 
delaying  the  discharge  of  her  cargo,  renders  him  liable  in  damages ;  it 
is  a  broach  of  his  contract,  express  or  implied,  to  return  the  vessel  to  the 
general  use  of  the  owner  in  a  reasonable  time.'  And  one  effect  of  this 
breach,  after  the  carrier  has  tendered  a  delivery  and  after  the  lapse  of 
a  reasonable  time  for  unloading  the  vessel,  is  to  reduce  the  carrier's 
liability  to  that  of  an  ordinary  bailee  for  hire.' 

§  594.  The  master's  right  to  bind  the  owners  of  the  vessel  by  contract 
is  limited  to  the  lino  of  his  duties  and  within  the  fair  scope  of  his  employ- 
ment. He  cannot  bind  them  by  giving  a  bill  of  lading  for  property  not 
shipped  i  *  and  ho  docs  bind  them  by  such  acts  and  contracts  as  are 
fairly  covered  by  his  authority  as  an  agent.'  Encountering  obstacles 
in  the  prosecution  of  his  voyage,  or  on  tho  route  of  the  transportation, 
it  is  the  master's  duty  to  communicate  with  the  owners  of  the  vessel 
where  that  is  practicable,  or  with  the  consignees,  where  he  has  the  means 
of  doing  so,  by  telegraph,  asking  for  instructions  or  advice  upon  the 
situation.'  And  his  failure  to  fulfill  a  duty  created  by  tho  contract, 
equally  with  his  unauthorized  act,  such  as  a  misdelivery  of  the  goods, 
binds  tho  owners  of  the  vessel  as  carriers.'^ 

§  595.  The  law  superadds  to  the  stipulations  contained  in  the  contract 
of  charter-party,  certain  duties  and  obligations  incident  to  the  carrier's 
employment,  and  it  enforces  the  contract  of  tho  parties  so  as  to  give  it 


^  Fisher  y.  Aboel,  G3  Barb.,  3S1 ;  Lockhart  v.  Falk,  12  Engliah  B.,  573. 

*  Horn  T.  Bensiisan,  9  Carr.  and  P.,  709 ;  Evans  v.  Foster,  1  Barn,  and  Aid., 
118 ;  Brooncker  v.  Scott,  4  Taunt.,  1. 

'  Clondauiel  v.  Tackerman,  17  Barb..  184;  Bradstreet  v.  Baldwin,  11  Mass., 
229 ;  Ilatliom  v.  Ely,  23  N.  Y.,  78 ;  10  Mete,  472 ;  2  Daly,  454, 473 ;  2  Keyes,  18 ; 
see  Western  Tr.  Co.  t.  Barber,  50  X.  Y.,  544,  551. 

*  Grant  v.  Norway,  10  C.  B.,  GS5 ;  Coleman  v.  Bicbes,  16  C.  B.,  104,  comment- 
ed upon  by  Judge  Selden,  in  16  N.  Y.,  125, 140,  and  by  Judge  Comstock,  on 
page  151 ;  Scbooner  Freeman  v.  Buckingham,  18  IIow.  U.  S.,  182 ;  Hubbcrsty  v. 
Ward,  8  Esch.,  330 ;  18  Enp:.  Law  and  Eq.,  551 ;  Jessel  v.  Bath,  Law  Bep.,  2 
Exch.,  267;  see  Armour  v.  Mich.  C.  Co.,  05  N.  Y.,  111. 

'  Ante  (  510.  The  master  should  communicate  with  his  principal  in  a  home 
port,  or  where  he  can  do  so,  in  all  cases  of  emergency.  Gager  v.  Babcock,  48 
N.  Y..  154. 

'  Bryant  v.  Commonwealth  Ins.  Co.,  13  Pick.,  543 ;  The  Convoy's  Wheat,  3 
Wallace,  225. 

^  Zinn  V.  Now  Jersey  Steamboat  Ca,  49  N.  Y.,  442 ;  Guillanme  v.  Hamburgh 
^  Am.  Packet  Co.,  42  K.  Y.,  212L 
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effect  according  to  its  terms.  Whore  the  whole  of  a  vessel  is  chartered 
to  take  a  cargo  at  certain  specific  rates  per  ton,  if  the  shipper  does  not 
furnish  a  full  cargo,  the  owner  of  the  vessel  is  entitled  to  freight  not  only 
for  the  cargo  actually  put  on  board,  but  also  for  what  the  vessel  might 
have  carried ;  ^  deducting  what  tbe  vessel  earned  or  might  have  earned 
by  receiving  and  carrying  other  goods  sufficient  to  make  a  full  cargo.' 
So,  where  a  vessel  is  chartered  for  a  voyage,  out  and  home,  for  an  en- 
tire sum  of  money,  to  be  paid  on  her  return  home,  her  return  is  a  condi- 
tion precedent,  to  entitle  the  owner  to  freight ;  and  if  she  be  lost  before 
commencing  the  homeward  voyage,  the  owner  can  neither  recover  on 
the  charter-party,  nor  on  an  implied  assumpsit,  for  the  freight  of  the  out- 
ward voyage.^  The  parties  are  bound  by  the  contract;  having  agreed 
that  the  freight  shall  be  paid  in  one  event  only,  the  owners  must  abide 
by  their  agreement.^  There  must  be  some  act  of  waiver  to  support  an 
implied  assumpsit  ]  such  as  a  voluntary  acceptance  of  the  goods  at  the 
place  of  disaster.^ 

VI.  OAERiAaE  OP  Goods. 

§  50G.  The  essence  of  the  common  carrier's  contract  is  to  carry  and 
deliver  safely  the  goods  entrusted  to  him.  The  manner  in  which  he  per- 
forms the  underta)cing,  becomes  a  matter  of  importance  and  inquiry  only 
after  a  loss  or  injury  has  been  sustained,  in  consequence  of  his  deviating 
from  the  instructions  received,  or  from  the  terms  of  his  contract.  Thus, 
the  master  of  a  vessel  is  responsible  for  the  safe  stowage  of  goods  under 
deck :  for  if  he  carries  them  on  deck  without  the  owner's  consent,  and 
they  are  lost  by  the  dangers  of  the  sea,  or  thrown  overboard  for  the 
safety  of  the  vessel,  the  owners  of  the  goods  under  deck  are  not  bound 
to  contribute  to  the  loss.^  But  the  rule  does  not  apply  when  goods  aro 
carried  on  deck  according  to  the  established  usage,  or  with  the  shipper's 
knowledge  and  without  objection  on  his  part.''    The  manner  of  receiv* 

'  Dnffio  V.  Hayes,  15  John.  R.,  327. 

*  Heckscher  v.  McCrea,  24  WoDd.,  804 ;  Shannon  t.  Comstocky  21  WeQd.| 
4Sj7  ;  Ashburner  v.  Balchen,  7  N.  Y.  (3  Sold.),  262. 

'  Tennoyer  v.  Hallett,  15  John.  R.,  332 ;  Barker  v.  Cheriot,  2  John.  B.,  SjS. 

*  Liddard  v.  Lopen,  10  East  H,,  5C9.  Tho  coarts  enforce,  tbey  do  uot  maka 
contracts.    Champlin  v.  Rowley,  13  Wend.,  258 ;  S.  C,  18  Wend.,  187. 

'  Caso  of  tlio  Mohawk,  8  Wallace,  153 ;  Ilomo  Ins.  Co.  v.  Western  Transp., 
51 N.  Y.,  93 ;  The  Katbleon,  12  English  R.  (Moak),  645. 

<^  Tho  Paragon,  El  well,  Master,  Ware,  322 ;  Dodge  v.  Bartol,  5  Greenl.  TL, 
288;  Lenox  v.  U.  S.  Ins.  Co.,  3  John.  Cas.,  178;  contra  nnder  naa^e :  HaitisT. 
Moody,  30  N.  Y.,  233. 

»  Price  V.  Hartshorn,  44  Barb.,  655;  44  N.  Y.,M;  30  N.  Y.y966;  Gould  t. 
Oliver,  4  Bing.  N.  C,  134 ;  Crosby  v.  Fitch,  12  Cpnn.^  410, 
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Ing  and  transporting  goods  may  be,  and  is  often  regulated  by  the  con- 
tract ;  ^  leaving  the  carrier  under  obligation  to  uso  skill  and  diligence 
in  the  mode  of  transport-ation  agreed  upon.* 

The  carrier  is  answerable  for  the  proper  stowage  of  the  cargo  with  a 
view  to  the  protection  of  each  parcel  or  kind  of  goods  from  injuries 
likely  to  result  from  other  parcels,  or  from  the  motion  of  the  ship.  He 
is  bound  to  uso  prudence  and  skill,  and  stow  the  goods  in  the  usual  and 
approved  manner ;  *  and  yet  cannot  escape  liability  for  injuries  caused 
by  the  goods  of  other  parties,  received  in  bad  condition,  on  proving  that 
the  goods  were  stowed  in  the  usual  manner.*  His  duty  to  lade  the  vessel 
and  safely  carry  and  deliver  the  goods,  renders  him  answerable  for  the 
uso  of  all  expedient  means  to  that  end.* 

§  597.  The  carrier  must  consider  the  nature  of  the  goods,  and  must 
ebservo  the  instructions  given  him,  with  respect  to  the  mode  of  placing 
and  carrying  fluids,  and  boxes  containing  glass,  crockery  and  like  arti- 
cles. He  must  cany  goods  in  the  manner  directed,  or  show  that  the 
loss  did  not  happen  in  consequence  of  his  neglecting  to  observe  the  in- 
structions accompanying  them.^  A  box  containing  a  glass  bottle  filled 
with  the  oil  of  cloves,  delivered  to  a  common  carrier  and  marked  "glass, 
with  care,  this  side  up,'^  is  a  sufficient  notice  of  the  value  and  nature  of 
the  contents,  to  charge  him  for  the  loss  of  the  oil,  occasioned  by  his 
disregarding  the  direction."'  The  form  of  a  package  often  indicates  its 
contents ;  and  when  it  does  not,  the  shipper  should  notify  the  carrier 
of  its  contents,  so  that  he  may  take  proper  care  of  the  goods.^ 

It  is  the  shipper's  business  to  havo  the  goods  properly  and  securely 
packed  for  the  voyage  j  but  his  failure  in  this  will  not  relievo  the  carrier 
from  liability  for  a  loss  arising  from  his  failure  to  uso  due  and  reasona- 
ble diligence  to  preserve  the  goods.®  Neither  will  an  exception  of  leak- 
age or  breakage  in  the  bill  of  lading,  relievo  the  carrier  from  liability 

1  Empire  lA^nsp.  Co.  v.  Wallace,  63  PenD.  St.,  302;  8  Amer.  H.,  178;  45  K. 
Y.,  514. 

*  Empire  Transp.  Co.  v.  Wamsutta  Oil  Co.,  63  Pcnn.  St.,  14. 

»  Blaikio  v.  Stcambridge,  6  C.  B.  (N.  S.),  694;  Idem,  911;  Sack  v.  Ford,  13 
C.  B.  (N.  S.),  90 ;  Lamb  v.  Parkraan,  1  Spragne,  343. 

*  Tbe  Bank  of  Cbeahiro,  2  Spragac,  28 ;  Brass  v.  Maitland,  6Ellia  and  Black., 
470 ;  3G  Eng.  Law  and  Eq.,  2*21, 227 ;  The  David  and  Caroline,  5  Blatcbf.,  266. 

*  Clark  V.  Barnwell,  12  How.  U.  S.,  272. 

«  Wiltz  V.  Morrell,  66  Barb.,  511 ;  Johnson  v.  N.  Y.  Central  E.  R,  Co.,  33  N. 
Y.,  610. 

*  Hastings  v.  Pepper,  11  Pick.  R.,  41. 

*  In  re  Webb,  0  Scott  N.  B.,  doQ, 

»  Phillips  V.  Clark,  5  C.  B.  (N.  S.),  882;  Kelson  r.  WoodrafT,  1  Black.,  156 ; 
6  BUtch£,  266. 
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for  losses  thus  arising  by  his  negligeneo  or  that  of  his  servants ;  it  does 
not  of  itself  relievo  him  from  the  burden  of  showing  how  the  loss 
occurred  and  that  ho  used  duo  care  and  vigilance.^  Having  proved  a 
loss  within  the  terms  of  tho  exception,  with  tho  circumstances^  show- 
ing that  ho  was  not  at  fault,  or  consistent  with  his  duty  in  tho  prcm- 
ises,  ho  is  entitled  to  the  benefit  of  tho  stipulation  in  the  contract.* 
If  a  cask  of  wine  bo  shipped  under  a  bill  of  lading  exempting  tho  car- 
rier from  loss  by  leakage,  ho  does  not  bring  himself  within  the  ex- 
emption by  proving  a  delivery  of  the  empty  cask,  in  a  sound  condi- 
tion ;  ho  must  provo  that  tho  loss  occurred  by  leakage.^ 

§  598.  Exemptions  from  liability  in  tho  bill  of  lading  do  not,  as  we 
have  seen,  excuse  a  carrier  for  a  loss,  where  it  appears  or  is  found  as 
a  fact,  that  his  negligence  in  stowing  or  carrying  tho  goods,  occasioned 
the  loss.^  If  a  ship  meet  with  a  collision  on  tho  voyage,  a  peril  except- 
ed in  the  bill  of  lading,  wetting  tho  cargo,  and  tho  vessel  is  delayed  for 
repairs,  it  is  the  carrier's  duty  to  take  active  measures,  where  it  is  rea- 
sonably practicablo  under  all  the  circumstances,  to  check  and  arrest  the 
loss  or  deterioration  resulting,  and  likely  to  result  from  the  accident.' 

"  Steele  v.  Townaend,  1  Aia.  Sel.  Cas.,  201 ;  27  Ala.,  247 ;  Keno  v.  Hogan,  19 
B  Mod.  (Ky.)i  63;  Zung  v.  Rowland,  5  Daly,  13G  ;  see  Nicholas  v.N.  Y.  C.  &  H. 
B  B.  B.  Co.,  4  Hud,  327  ;  51  N.  Y.,  CI ;  Arend  v.  Liverpool,  N.  Y.  &  P.  Steam- 
shfp  Co.,  G  Lansing,  457. 

•  B.  B.  Co.  V.  Beeves,  10  Wallace,  176 ;  N.  J.  Steam  Nav.  Co.  v.  Merchants' 
Bank,  G  How.  U.  S.,  344 ;  French  v.  Dafifalo  B.  B.  Co.,  4  Keyes,  103;  Lamb  v. 
Camden  &  Amboy  B.  B.  &,  T.  Co.,  46  N.  Y.,  271,  278 ;  4  Hun,  327;  Faruham  t. 
Camden  <&c.  B.  B.  Co.,  55  Pa.  St.,  53. 

'  Arend  t.  Liverpool,  N.  Y.  &  P.  S.  Co.,  G  Lansing,  457 ;  where  a  portion  of 
the  contents  is  lost  by  leakage,  the  consignee  should  receive  theresi<lnc ;  Howe 
▼.  O.  &>  S.  B.  B.  Co.,  56  Barb.,  121.  While  it  is  for  the  carrier  to  account  for 
any  deficiency  in  tho  cargo ;  Hawkes  v.  Smith,  Car.  &  M.,  72 ;  or  to  show 
that  tho  damage  aroso  in  part  from  had  packing ;  Higginbotham  v.  Great 
Northern  B.  Co.,  2¥.  &¥.,  796 ;  or  to  show  that  a  loss  by  leakage  arose  from 
some  defect  in  the  cask ;  Hudson  y.  Baxendalc,  2  H.  &  N.,  575 ;  it  is  to  bo 
left  to  tho  jury,  ou  tho  testimony,  to  find  whether  tho  loss  arose  from  defects  in 
tho  casks,  and  whether  tho  carriers  kuew  or  ought  to  have  known  thereof,  and 
had  acted  negligently  in  sending  them  on  in  that  state.  Cos  t.  London  & 
Northwestern  B.  Co.,  3  F.  &  F.,  7X 

*  Camoys  v.  Scurr,  9  Carr.  &  P.,  3S3.  Steamboat  Co.  v.  Bason,  Harp. 
(S.  C),  202;  Spencer  v.  Daggott,  2  Vt.,  92;  Jones  v.  Pitcher,  1  Stew,  and  P. 
(Ala.),  133. 

'  Tronson  v.  Dent,  8  Moo.  P.  C,  419,  relating  to  a  cargo  of  opium  ;  Kotara 
Y.  Henderson,  1  English  (Moak),  269;  Law  Bep.,  72,  B.  225,  relating  to  a  cargo 
of  beans.  See  also  Chouteaux  v.  Leach,  18  Pcnn.  St.,  224  ;  Blocker  v.  Witten« 
burg,  12  La.  Ann.,  410 ;  Propeller  Niagara  v.  Conies,  21  How.  TJ.  8.,  7  ;  Bird  t, 
Cromwell,  1  Mo.,  81;  aa  te  delay  in  receiving  goods,  see  28  N.  Y.,  72. 


COMMON  CABBIEBS.  457 

Being  bound  to  take  active  measures  to  preserve  the  property,  the  car- 
rier is  entitled  to  recover  the  reasonable  expenses  incurred  by  him  in 
doing  80.^  lie  is  not  bound  to  delay  his  voyage  unreasonably,  and  he 
is  bound  to  use  all  reasonable  means,  such  as  a  prudent  owner  being 
present  would  take,  to  save  the  property  from  loss  by  natural  causes.^ 

Inattention  to  the  contents  of  boxes  received  by  him,  and  receipted 
as  containmg  perishable  freight,  will  not  relieve  him  from  liability  there- 
for, where  his  vessel  is  detained  by  a  fog  and  he  omits  to  send  them 
foward  by  rail,  a  mode  of  conveyance  previously  used  when  his  vessel 
was  detained  j  as  where  dressed  poultry  was  shipped  en  a  steamboat 
for  New  York,  packed  in  ice,  and  was  greatly  injured  by  the  delay,  the 
ice  melting  and  leaving  the  freight  to  perish  by  decay  .^  So  where  on  a 
voyage  goods  are  accidentally  wet  and  thereby  exposed  to  injury,  the 
carrier  is  bound  to  use  every  reasonable  means  to  arrest  and  prevent 
the  damages  likely  to  result  from  the  accident.*  Under  the  rule  as  held 
in  some  of  the  States,  the  carrier  may  relieve  himself  of  this  obligation 
by  a  special  contract  ;^  not  so,  under  the  rule  as  held  in  others  and  sus- 
tamed  by  the  U.  S.  Supremo  Court.® 

The  carrier  is  not  liable  for  losses  or  deterioration  resulting  from 
natural  causes,  or  from  the  nature  of  the  goods,  without  fault  on  his 
part  J  as  where  a  cargo  of  vegetables  or  fruit  is  lEJured  by  natural  decay, 
consequent  upon  a  long  voyage  or  the  vessers  delay  by  reason  of  being 
driven  under  stress  of  weather  out  of  her  course,  and  detained  in  a  for- 
eign port  for  repairs  j'  or  where  a  cargo  of  lard  is  greatly  diminished 
by  leakage  caused  by  heat  in  passing  through  a  wann  climate  j**  or 
where  an  article  like  wine  or  molasses  is  injured  or  lost  on  the  voyage 
by  fermentation.^    The  carrier  is  n^t  required  to  answer  for  losses  of 


^  Greut  Northern  B.  Co.  v.  Swoffeld,  8  English  (Moak)  B.,  567 ;  Law  Rep., 
9  Exch.,  132 ;  a  horso  stabled  to  "wait  for  the  owner. 

'  Rogers  v.  Murray,  3  Bosw.,  357,  365 ;  Steamboat  Lynx  y.  King,  12  Mo., 
272 ;  1  Hilton,  235 ;  30  N.  Y.,  88. 

»  Peck  V.  Weeks,  34  Ct.,  145, 

•  Bird  V.  Cromwell,  1  Mc,  C8,  81 ;  Ewart  v.  Street,  2  Bailey  (S.  C),  157; 
Chonteaax  v.  Leech,  G  Harris,  2*34. 

'  Nicholas  v.  N.  T.  C.  &  H.  R.  R.  Co.,  4  Hon.,  327 ;  on  the  authority  of  Cra- 
gin  V.  N.  Y.  Central  R.  R.  Co.,  51  N.  Y.,  CI. 

•  Railway  Company  v.  Lockwood,  17  Wallace,  3G6. 

»  Ship  Howard  v.  Wessman,  18  How.  U.  S.,  231  j  The  Brig  CoUenberg,  1 
Black  (U.  S.  R.),  170. 

'  Nelson  v.  WoodmfT,  1  Black,  1G6,  relates  to  a  loss  on  a  voyage  from  New 
Orleans  to  Now  York. 

•  Warden  v.  Gcer,  6  Watts,  424  j  Fanar  v.  Adam^  Buller,  N.  P.  — ;  aeo 
Kelson  v.  Stephenson,  5  Duer,  538. 
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this  kind,  arising  from  tho  climate  or  from  the  nature  of  the  goods, 
'where  his  negligence  does  not  contribute  to  the  lo8s.^ 

Under  a  contract  for  the  conveyance  and  delivery  of  fruit  within  a 
given  time,  tho  carrier  is  held  to  a  rigid  performance.^  Unavoidable 
accidents  will  not  avail  him  as  a  defence,  under  a  contract  to  carry  and 
deliver  within  so  many  days  :  ^  the  rule  is  not  so  strict  under  a  general 
contract  to  carry  and  deliver.** 

§  599.  The  owner  or  shipper  of  goods  cannot  recover  of  the  carrier 
damages  resulting  from  the  imperfect  or  bad  packing  of  the  goods,  when 
delivered  for  conveyance  5  and  yet  the  carrier  is  liable  where  he  might 
have  prevented  the  damage  or  loss  of  the  goods  by  the  exercise  of 
reasonable  diligence.  It  is  not  thought  wise  to  excuse  tho  carriers 
negligence  on  the  ground  of  the  shipper's  prior  negligence,  since  it  often 
happens  that  packages  and  boxes  of  goods  delivered  in  good  condition 
at  the  start,  are  injured  or  broken  on  tho  way,  and  for  that  very  reason 
require  some  increased  care  in  their  transportation.*  Receiving  the 
goods  imperfectly  packed  or  secured,  the  carrier  is  bound  for  their  safe 
conveyance.^ 

§  COO.  A  clause  in  a  bill  of  ladmg  giving  the  carrier  the  privilege  of 
reshipping  or  transshipping  the  goods,  is  not  interpreted  as  otherwise 
modifying  or  limiting  the  contract ;  it  is  regarded  as  a  privilege  con- 
ceded to  the  carrier  for  the  purpose  of  enabling  him  to  fulfill  the  con- 


'  It  is  assumed  in  Davidson  v.  Gwynne,  12  East,  381,  that  a  carrier  is  liablo 
for  damages  to  fruit  from  his  neglect  of  proper  ventilation ;  and  the  samo  prin- 
ciplo  is  aflirmed  in  Clark  v.  Barnewell,  12  How.  U.  S.,  272,  \rbero  a  cargo  of 
cotton  thread  was  injured  on  a  warm  southern  voyage,  from  dampness  or  mois- 
ture.   Anto  ^  537-542 ;  Rixford  v.  Smith,  52  N.  H.,  355. 

'  Piaco  V.  Union  Ex.  Co.,  2  Hilton,  19 ;  Simpson  v.  London  &  North  West* 
cm  R.  Co.,  45  L.  J.  Q.  B.  Div.,  182 ;  1  L.  R.  Q.  B.,  Div.  174. 

»  Ilarmouy  v.  Bingham,  1  Duer,  209 ;  S.  C,  12  N.  Y.,  99 ;  Higginson  v.  Wold, 
14  Gray,  4G5 ;  Read  v.  Hudson  &  Del.  Canal  Co.,  3  Laus.,  213. 

♦  Gago  V.  Terrell,  9  Allen,  299;  Collier  v.  Swinney,  16  Mo.,  484;  Faiaoos 
V.  Hardy,  14  Wend.,  215,  217  j  23  Wend.,  30G. 

*  Klauber  v.  American  Ex.  Co.,  21  Wis.,  21 ;  Kelson  v.  Stephenson,  5  Dner, 
538 ;  loss  by  leakage  ;  Brind  v.  Dale,  8  C.  and  P.,  207  ;  Rixfonl  v.  Smith,  52  N. 
II.,  3o5  J  Ohio  &  M.  R.  R.  v.  Dunbar,  20  111.,  023 ;  Brown  v.  Clayton,  12  Ga., 
503 ;  Pemberton  Co.  v.  N.  Y.  C.  R.,  104  Mass.,  144 ;  Briggs  v.  Taylor,  23  Vt.,  180 ; 
Phillips  V.  Clark,  5  C.  and  B.  (N.  S.),  832 ;  Hudson  v.  Baxendale,  2  H.  and  K., 
575 ;  Tho  David  and  Caroline,  5  Blatchf.,  266  j  Barbour  v.  Southeastern  C.  Co., 
34  L.  T.  N.  S.,  07  D.  C.  A. 

<^  Anto  $527;  McMillan  v.  Michigan  Southern  &«.  B.  B.  Co.,  16  Mich.,  79; 
Harmon  v.  N.  Y.  &c.  R.  R.  Co.,  28  Barb.,  3i23;  New  Brunswick  Co.  v.  Tiers»  84 
N.  J.  L.  (4  Zab.),  697. 
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tract  and  deliver  the  goods  at  the  place  of  destination.^  It  takes  effect 
according  to  its  terms,  and  is  limited  by  its  terms.'  It  docs  not  affect 
the  stipulation  fixing  the  amount  of  the  freight,  nor  is  it  usually  intended 
to  relievo  the  carrier  from  his  liability  under  the  contract.' 

Unless  there  is  a  contract,  express  or  implied,  to  that  effect,  tho 
carrier  is  not  at  liberty  to  convey  the  goods  by  a  different  route,  o»  by 
a  different  ship,  or  by  a  different  mode  of  transportation,  from  that  speci- 
fied in  the  receipt  or  bill  of  lading.*  When  an  unforeseen  event  renders 
it  impossible  to  fulfill  the  contract  by  the  conveyance  specified,  or  when 
the  vessel  on  which  tho  goods  are  shipped  becomes  disabled  on  tho 
voyage,  and  is  driven  into  a  port  of  necessity  where  it  cannot  bo  re- 
paired within  a  reasonable  time  so  as  to  proceed  on  its  way,  the  carrier 
is  bound  to  use  all  proper  means  to  fulfill  the  contract  substantially, 
and  as  nearly  according  to  its  terms  as  may  bo  practicable.'^  If  his 
vessel  is  so  disabled  that  it  cannot  proceed  on  the  voyage,  it  is  tho  duty 
of  tho  masterto  reship  the  goods  by  another  vessel :  and  where  that  can- 
not be  done,  or  whero  the  goods  are  in  such  a  damaged  condition  that 
they  cannot  be  sent  forward  without  subjcctuig  tho  owner  of  them  to 
a  great  loss,  the  master  is  justified  in  selling  the  goods,  acting  under 
an  urgent  or  inevitable  necessity .• 

Intermediate  carriers  are  sometimes  employed  to  connect  different 
lines  of  conveyance ;  being  independent  carriers,  they  are  liable  to  tho 
owner  for  any  injury  to  the  goods  while  under  their  charge;  being  em- 
ployed by  the  carrier  contracting  for  the  safe  conveyance  of  tho  goods^ 
their  engagement  is  ancillary  to  his ;  as  where  goods  are  carried  in 
small  boats  up  the  rapids  of  a  river,  or  from  the  quay  to  a  railroad 
depot,  on  a  change  from  water  to  land  carriage.  The  persons  employed 
in  the  woric  are  the  agents  and  servants  of  the  carrier,  where  the  trans- 


'  Littlo  v.  Semple,  8  Mo.,  99 ;  Whitesides  v.  Russell,  8  Watts  &  Seig.,  44  ; 
McGregor  v.  Eilgoro,  6  Ohio,  143;  Dnnsetli  v.  Wado,  2  Scam.,  288. 

•  Cassillay  v.  Young,  4  B.  Mon.,  265 ;  8  Bosw.,  213;  3  Keyes,  217. 

'  Broad  well  v.  Bailor,  6  McLean,  29G ;  Sturgess  v.  Steamboat  ColnmbnB,  23 
Mo.,  250 ;  Cnrr  r.  Steamboat  Micbigan,  27  Mo.,  196 ;  Wilson  v.  Harry,  32  Penn. 
St.,  270 ;  ilatchctt  v.  Steamer  Compromise,  12  La.  Ann.,  783. 

*  Goddard  t.  Mallory,  52  Barb.,  87 ;  45  N.  T.,  514 ;  Johnson  v.  K.  T.  Central 
IL  R.  Co.,  33  N.  Y.,  ClO. 

*  Williams  v.  Vanderbilt,  28  N.  Y.,  217 ;  White  v.  Mann,  26  Maine,  361 ;  33 
N.  Y.,  ClO. 

•  Bogcrs  V.  Mnrray,  3  Bosw.,  357;  S.  C,  30  N.  Y.,  88 ;  Bryant  v.  Common- 
wealth Ins.  Co.,  13  Pick.,  543;  New  Eng.  Ins.  Ca  v.  Brig  Sarah,  13  Peters,  387 ; 
Chombors  v.  Grantaon,  7  Bosw.,  414 ;  32  N.  Y.,  G85 ;  33  N.  Y.,  43 ;  4D  N.  Y.,  678 ; 
51 N.  Y.,  93;  Saltns  r.  Ocean  Ins.  Co.,  12  John.  B.,  107. 
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ft/  is  \7itI1in  Iho  scope  of  his  contract.*  The  policy  cf  tlie  law  Ho'^s 
not  permit  the  carrier  to  relievo  himself  from  responsibility  by  hccLlng 
the  goods  over  to  irresponsible  third  parties,  who  are  merely  aiding  him 
in  the  transportation. 

§  601.  Tho  carricr^s  implied  agreement  to  furnish  a  roadworthy 
coach  or  a  seaworthy  vessel,  is  enforced  with  great  steadiness  and  some 
6(iverity.'  It  is  his  first  duty  to  furnish  a  sufficient  and  safe  convey- 
ance, whether  by  land  or  by  water.^  The  law  implies  an  engagement 
on  his  part  that  his  coach  shall  bo  properly  constructed  and  reasonably 
strong  and  fit  for  the  work,  and  that  the  machinery  and  appliances 
iLBcd  by  him  in  securing  or  in  handling  tho  goods,  shall  bo  sufficient  for 
the  business  in  which  it  is  employed ;  *  that  tho  vessel  cmploye^L  in  tho 
t  ransportation  is  seaworthy  at  tho  commencement  of  tho  voyage ;  *  and 
well  equipped  and  manned  for  tho  voyage.®  Unless  tho  vessel  is  sea- 
worthy when  the  voyage  commences,*^  tho  owner  of  it  cannot  obtain  & 
valid  policy  of  insurance  upon  it  -,  there  bemg  in  the  contract  of  insur- 
ance an  implied  warranty  on  tho  part  of  tho  owner  that  the  ship  shall 
be  seaworthy  when  tho  risk  commences — ^that  she  shall  bo  tight^  strong, 
and  in  all  respects  fit  for  tho  intended  voyage.^    For  tho  samo  reason 

1  Hytlo  V.  Trent  &  Mersey  Nav.  Co.,  5  Term  E.,  389 ;  Wardell  v.  Moxrsell- 
yan,  2  Esp.  R.,  G93;  Garaido  v.  Trent  <fe  Mersey  Nav.  Co.,  4  Terra  K.,  581  ; 
Jeremy  on  Car.,  08,  69 ;  G  Hill,  157 ;  14  How.  U.  S.,  46a 

'  Backhouso  v.  Suced,  1  Mnrpb.,  173 ;  Lyon  v.  Mells,  5  East,  428 ;  ante  §  551 ; 
Daacby  v.  Silliman,  2  Lans.,  361 ;  4  Alby.  L.  J.,  13. 

»  Pbillco  V.  Sauford,  17  Texas,  227 ;  Smitb  v.  Now  Haven  StJC  R.  R.  Co.,  19 
Allen  (Mass.)^  531  j  as  applied  iu  favor  of  passengers,  Hegeman  v.  Western  S. 
Cor.,  13  N.  Y.,  9 ;  lugalls  v.  Bills,  9  Metcalf  II.,  1 ;  Alden  v.  N.  Y.  Central  B,  Co, 
26  N.  Y.,  103 ;  31  N.  Y.,  404  ;  Kopitoff  v.  Wilson,  1  Q.  B.,  377. 

*  Camden  R.  &  Tr.  Co.  v.  Burko,  13  Wend.,  611,  028 ;  Frink  v.  Potter,  17  HI., 
406 ;  Redbead  v.  mdland  R.,  Law  Rep.  Q.  B.,  412 ;  Meir  v.  Penn.  R.  R.,  G4  Pa. 

'Dickinson  t.  Haslett,  3  Harris  &.  J.,  345;  Bellv.  Reed,  4  Binn.,  127; 
Hart  V.  Allen,  2  Watts,  114 ;  Reed  v.  Dick,  8  Watts,  480 ;  Collier  v.  Valentine, 
11  Mo.,  299 ;  Hollingswortb  v.  Broderick,  7  Adolph.  &  Ellis,  40. 

«  Putnam  v.  Wood,  3  Maes.,  481  j  Lj^on  v.  Mells,  5  East,  428. 

»  Howard  v.  Orient  Mnt.  Ins.  Co.,  2  Robt.,  539  ;  4  Daly,  246. 

•  Bamewall  v.  Cburcb,  1  Caincs'  R.,  217,  233 ;  Talcott  v.  Com.  Ins.  Co.,  2 
John.  R.,  124,  130 ;  tbo  ship  mnst  bo  properly  olBcered  and  manned ;  Draper  v. 
Cora.  Ins.  Co.,  4  Duer,  234  ;  S.  C,  21  N.  Y.,  878 ;  wbetber  the  vessel  insured 
was  seawortby  wben  tbo  voyago  commenced  is  usually  ono  of  fact ;  Walsh  ▼ 
Washington  M.  Ins.  Co.,  32  N.  Y.,  427.  Tho  contract  of  insurance  is  to  l>o  en<- 
forced  according  to  its  terms ;  "  at  and  from  New  York  to  Havana,''  covers  ft 
continuous  risk,  and  the  policy  is  rendered  void  by  a  preliminary  trial  trip; 
Fernandez  v.  Gt.  Western  Ins.  Co.,  48  N.  Y.,  571 ;  see  Brown  v.  St.  Nicholas  los. 
Co.,  61  N.  Y.,  332. 
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a  Bhippcr  cannot  obtain  a  valid  policy  of  insurance  upon  the  goods  or 
cargo  shipped  by  him,  unless  the  vessel  is  seaworthy  and  duly  equipped, 
and  manned  with  a  sufficient  number  of  seamen  of  competent  skill  and 
ability  to  perform  the  voyage }  ^  there  being  an  implied  warranty  on  his ' 
part  also  that  the  ship  shall  be  seaworthy  when  the  voyage  commences. 
Conceding  that  the  implied  warranty  on  the  part  of  the  owner  of  the 
vessel  obliges  him  to  keep  her  in  a  seaworthy  condition  in  the  successive 
stages  of  the  voyage,  as  far  as  practicable,  and  that  the  implied  war 
ranty  by  the  shipper  of  goods  on  the  vessel  does  not  bind  him  so  strictly 
for  acts  of  omission  and  bad  faith  on  the  part  of  the  master  not  employed 
by  him* — ^thcro  is  still  ample  reason  for  the  rule  holding  the  carrier 
bound  to  the  shipper  on  an  implied  warranty  that  his  vessel  is  seaworthy, 
in  a  contract  exempting  the  carrier  from  liability  for  the  perils  of  the  sea  ;• 
and  that  he  will  keep  her  in  a  seaworthy  condition  as  far  as  practicable, 
on  the  voyage.  Accordingly,  we  find  it  well  settled  that  the  carrier 
cannot  escape  liability  for  losses,  under  exemptions  in  the  bill  of  lading, 
unless  he  uses  reasonable  care  to  guard  against  them,  and  keeps  his 
vessel  in  good  condition,  and  properly  equipped  for  the  voyage.^ 

§  602.  A  railway  carrier  is  responsible  for  the  proper  construction  of 
its  road,  bridges,  freight-houses,  and  depots  j  and  is  bound  to  keep  them 
in  a  suitable  and  safe  condition  for  business.''    It  owes  this  duty  to  the 

*  SUva  v.  Low,  1  Jobn.  Cases,  184 ;  Law  v.  Hollingsworth,  7  T.  K.,  160 ;  Dix- 
on V.  Sadler,  5  M.  &  W.,  414 ;  S.  C,  8  M.  &  W.,  895 ;  Caddock  t.  Franklin 
Ins.  Co.,  11  Pick.,  R.,  227  ;  Starbuck  v.  N.  Eng.  Mar.  Ins.  Co.,  19  Pick.,  199; 
American  Ids.  Co.  y.  Ogdcn,  20  Wend.,  287.  A  policy  of  insnrance  against  all  ma- 
rine risks,  covers  barratry  by  tbo  master  and  mariners.  Parkhnist  v.  Glouster 
M.  F.  Ins.  Co.,  100  Mass.,  301. 

*  Brioso  v»  Pacific  Mutual  Ins.  Co.,  4  Daly,  246 ;  Bedman  v.  Wilson,  14  M. 
So  W.,  470;  Waters  v.  Merchants'  Ins.  Co.,  11  Peters,  213.  In  Howard  v.  Ori- 
ent M.  Ins.  Co.,  2  Kobt.,  539,  tbo  court,  Barbour,  J.,  holds  that  where  these  facts 
ard  found  to  exist  concurrently,  tho  underwriter  is  exonerated  from  liability ; 
that  is  to  say :  first,  where  tho  vessel  which  is,  or  contains,  the  subject  matter 
of  tho  insurance  leaves  an  intermediate  port,  whether  a  port  of  call  or  of  dis- 
tress, in  an  unseaworthy  condition;  second,  where  such  condition  is  owing  to  the 
gross  or  culpable  negligence  of  tho  master ;  and  thirdf  where  tho  property  in- 
sured becomes  lost  or  damaged,  because  of  tho  particular  defect  that  rendered 
tho  vessel  unseaworthy,  ox  by  some  means  to  which  such  defect  directly  contrib- 
ntefl. 

»  Christy  v.  Trott,  25  Eng.  Law-and  Eq.,  262, 

*  Hazzard  y.  New  Eng.  Ins.  Co.,  1  Sumner,  218 ;  8  Peters,  557 ;  BackhouBe  y. 
Bneed,  1  Murph.,  173. 

'  Requa  y.  City  of  Rochester,  45  N.  Y.,  129,  holds  that  a  municipal  corpora- 
lion  is  bound  to  keep  its  streets  in  a  passable  and  safe  condition.  See  Atlantio 
M.  Ins.  Co.,  48  Barb.,  27 ;  and  Btedman  y.  Western  Transp.  Co.,  48  Barb.,  97,  re- 
lating to  the  action  against  a  common  cairier  of  goods ;  53  BL,  106 ;  53  HI.,  827 } 
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public,  Wrhero  its  track  passes  over  or  along  the  highway  5  *  and  it  is 
quite  clear  that  the  duty  may  bo  enforced  in  many  situations,  under  con- 
tracts exempting  the  carrier  from  liability  for  specific  perils  or  risks.* 
Under  an  exemption  from  losses  by  fire,  a  railway  carrier  could  not  es- 
cape liability  for  a  loss  caused  by  the  fall  of  a  badly  constructed  bridge 
or  by  a  defective  track,  overturning  or  breaking  up  tho  train  and  ending 
in  its  destruction  by  firc.^ 

A  railway  carrier  must  also  equip  its  road  with  tho  requisite  rolling 
stock,  engines  and  cars,  to  satisfy  the  ordinary  demands  of  its  business, 
so  that  it  may  send  forward  property  received  for  transportation,  witiun 
a  reasonable  time.  Tho  carrier  is  bound  to  procure  and  employ  the 
requisito  facilities  -,  *  and  must  make  a  diligent  use  of  its  facilities  and 
means  in  can-ying  forward  goods,  which  are  always  presumed  to  be  on 
tho  way  to  a  market.* 

Tho  railway  carrier  must  also  use  diligence  in  the  management  of  its 
engines,  its  motive  power  j  *  and  in  tho  running  and  conduct  of  its  trains, 
so  as  to  prevent  collisions  and  preserve  tho  property  on  board  against 
losses  and  injury  from  the  negligent  or  bad  management  of  the  business^ 

§  G03.  It  is  proper  to  observe  in  this  connection,  that  carriers  by 
water  are  responsible  for  tho  use  of  skill  and  diligence  in  navigation — 
a  rule  of  great  breadth,  embracing  infinite  particulars  relating  to  the 
movement  of  their  ships  or  vessels,  directing  their  course  and  keeping 
them  in  tho  true  channel }  and  requiring  the  use  of  all  such  precautions 


59  Me.,  415 ;  Drchm  v.  Great  Western  R.  Co.,  34  Barb.,  256 ;  Curlio  v.  Coclicster 
&  S.  11.  Co.,  IS  N.  Y.,  534 ;  Gibson  v.  Erie  R.  Co.,  C3N.  Y.,  440 ;  C2  N.  Y.,  99, 251 ; 
59  N.  Y.,  C4G. 

»  Fash  V.  Third  Avenue  R.  Co.,  I  Daly,  148, 

*  Milton  V.  Hudson  River  S.  Co.,  37  N.  Y.,  210.  This  duty  Is  cnforocil  strict- 
ly in  favor  of  passengers :  Doyo  v.  N.  Y.  Central  R.  Co., 34  N.  Y.,9;  Lrown  r.N. 
Y".  Central  Co.,  34  N.  Y.,  404 ;  Boweu  v.  N.  Y.  Central  R.  Co.,  18  N.  Y.,  408.  Ante 
$  i  344,  345. 

»  Soger  V.  Town  of  Barkbamsted,  22  Ct.,  290 ;  1  Cnsh.,  451. 

*  Wibcrt  V.  New  York  &  Erie  R.  Co.,  12  N.  Y.,  245  j  Condict  v.  Grand  Tnmk 
R.  Co.,  54  N.  Y.,  500 ;  20  N.  Y.,  232. 

'  Siordctt  v.  llall,  4  B'mg.  R.,  G07.  There  are  many  decisions  enforcing  the 
duty  in  actions  bronght  by  passengers  for  personal  iujnrics,  and  by  tbinl  iior- 
tles :  Johnson  y.  Hudson  R.  R.  Co.,  S^O  N.  Y.,  G5 ;  Cort  is  v.  Rochester  &  S.  R. 
Co.,  18  N.  Y.,  534 ;  involving  losses  to  third  parties  ;  Furo  v.  DuiTalo  &,  St.  Lino 
K.  Co.,  22  N.  Y.,  209 ;  Swarthout  v.  N.  J.  Steamboat  Co.,  48  N.  Y.,  £09  ;  O^Marra 
V.  Hudson  River  R.  R.  Co.,  35  N.  Y.,  445 ;  CO  N.  Y.,  133 ;  49  111.,  234 ;  55 
111.,  104  ;  51  N.  Y.,  476. 

«  Chapman  v.  N.  II.  R.  R.  Co.,  19  N.  Y.,  341 ;  18  N.  Y.,  534 ;  Ransom  v.  N.  Y. 
&  Erie  R.  Co.,  15  N.  Y.,  415 ;  Cnlhano  v.  N.  Y.  C.  &  H.  R.  Co.,  CO  N.  Y.,  133; 
Fietal  v.  Middlesex  R.  R.  Co.,  109  Mass.,  398. 
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and  safeguards,  to  insure  a  prosperous  voyage,  as  are  suggested  by 
Bcience  and  experience.  When  the  vessel  is  propelled  by  steam,  a  high 
degree  of  skill  must  bo  used  in  the  management  of  the  boilers  and  ma- 
chinery 5  namely,  that  degree  of  skill  and  vigilance  \7hich  may  bo  rea- 
sonably expected  from  a  competent  and  prudent  engineer.^  The  boiler, 
used  in  a  vessel  employed  in  navigating  the  watersof  the  United  States, 
must  be  constructed  of  approved  material,  examined  and  certified  in 
compliance  with  the  requirements  of  the  statute  ;*  and  it  must  be  en- 
trusted to  the  care  and  management  of  competent  men.  A  failure  to 
comply  \nth  the  statute  law  will  raise  a  presumption  of  negligence 
against  the  carrier  j  and  yet  a  compliance  with  the  terms  of  the  statute 
will  not  relieve  him  from  liability  for  losses  imposed  upon  him  by  the 
common  law,  on  the  ground  of  his  negligence.' 

The  carrier  is  bound  to  know  the  channel,  and  is  liable  for  injuries 
caused  by  the  stranding  or  wreck  of  his  vessel  upon  well  known  sand- 
bars, rocks,  shoals  and  other  like  obstructions.  Carrying  goods  without 
any  limitation  upon  his  common  law  liability,  ho  is  bound  to  follow  the 
.  true  channel,  even  under  circumstances  of  diflSculty  and  danger;*  and 
is  liable  for  the  loss  ensuing  from  his  failure  to  do  so,  unless  it  can  be 
justly  attributed  to  inevitable  accident  without  human  intervention  j* 
as  it  may  be,  where  without  fault  on  his  part,  the  vessel  is  driven  by  a. 
violent  storm  on  the  beach,  rocks  or  shoals.*  Entering  or  leaving  a 
harbor,  or  on  a  river,  the  master  not  being  acquainted  with  the  channel, 
H  is  his  duty  to  take  a  pilot  on  board,  where  that  is  the  established  law 
or  usage ;  and  if  ho  neglect  this  means  of  safety,  he  must  answer  for 
the  consequences.''    Under  the  common  law,  the  pilot  taken  on  board. 


'  Steamboat  New  World  v.  King,  16  How.  U.  S.,  469,  asserting  the  rule  in 
fuvoT  of  a  passenger ;  also  Caldwell  v.  New  Jersey  S.  Co.,  47  N.  Y.,  282 ;  and 
Loop  V.  Litcbiield,  an  action  against  the  mannfactarcr,  42 N.  Y.,  331. 

«  K.  S.  of  U.  S.,  857,  861-833.  By  tbe  IT.  S.  statute  of  1833,  }  13,  the  burst- 
ing of  a  boiler,  or  the  collapse  of  a  fine,  or  other  injurious  escape  of  steam,  ia 
prima  fade  evidence  to  charge  the  ^defendant  with  negligence  in  an  action  for 
injury  to  property. 

»  Bwarthout  v.  N.  J.  Steamboat  C6.,  46  Barb.,  222;  S.  C,  48  N.  Y.,  209 ;  56 
Barb.,  425 ;  47  N.  Y.,  282. 

*  Elliott  V.  Russell,  10  John.  R.,  1;  McArthnr  v.  Sears,  21  Wend.,  lOO; 
Sofls  V.  English,  2  Speer,  393 ;  Boyle  v.  McLanghlin,  4  Harris  &  J.,  291. 

*  This  exception  is  implied  in  all  the  cases;  Price  v.  Hartshorne,  44  Barb.,. 
C55. 

'  Williams  V.  Grant,  1  Conn.,  487;  Fergusson  v.  Brent,  12  Md.,9;  M'Millan 
V.  U.  Ins.  Co.,  1  Rice,  248 ;  Keeler  v.  Fireman's  Ins.  Co.,  3  Ilill,  250;  The  Wil- 
liam, 6  Rob.  Adm.,  316 ;  State  laws  on  the  subject  valid :  Cisco  v.  Roberts, 
36  N.  Y.,  292. 


464  LAW  OF  BilLMBNTS. 

becomes  the  agent  of  the  carrier  3^  and  though  it  has  been  questioned 
whether  the  carrier,  compelled  by  law  to  accept  a  licensed  pilot,  is  an- 
swerable for  his  acts ;  it  is  quite  clear  that  the  earner  is  bound  to  follow 
the  course  usually  pursued  by  skillful  pilots  in  passing  a  bar  or  danger- 
ous place  on  the  river.  He  is  responsible  for  the  skillful  navigation  of 
the  vessel.* 

§  604.  Does  the  exception  cover  the  loss  !  A  common  carrier  is  re- 
sponsible for  the  goods  entrusted  to  him,  unless  the  same  are  lost  or 
damaged  by  agencies  for  which  the  law  does  not  hold  him  answerable, 
or  by  means  for  which  the  contract  does  not  hold  him  bound.  The  goods 
having  been  lost  or  destroyed,  under  circumstances  not  bringing  the 
loss  under  either  of  the  exceptions  created  by  law,  the  carrier  is  liable 
for  them  unless  he  shows  that  the  loss  was  caused  by  dangers  or  perils 
for  which  he  did  not  become  answerable ;  in  other  words,  after  a  loss  is 
shown,  the  next  inquiry  is,  whether  it  comes  under  the  terms  of  excep- 
tion contained  in  the  contract.^  And  unless  it  does  come  within  the 
exception,  the  carrier  is  liable.  We  have  already  considered  many  of 
these  exceptions,  and  the  effect  of  them,  in  the  carrier's  contract.* 

§  605.  On  the  axiom  that  the  greater  includes  the  less,  the  carrier  is 
liable  for  all  losses  by  thefts  committed  by  strangers,  and  for  embezzle- 
ment by  the  master  or  crew.'  It  is  not  necessary  to  show  that  the  car- 
rier was  himself  guilty  of  negligence ;  he  engages  for  the  safety  of  the 
goods,  against  force,  violence  and  fraud ;'  and  he  is  liable  for  them  when, 
being  provisions,  they  are  consumed  by  the  passengers,  as  the  only 
means  of  subsistence  left  to  them  on  a  prolonged  voyage.^  On  account 
of  his  liability  for  losses  by  the  misconduct  and  fraud  of  the  master, 


^  Tates  Y,  Brown,  8  Pick.,  23 ;  Williamson  v.  Price,  16  Martin,  La.,  399 ;  Soell 
V.  Rich,  1  John.,  :)05 ;  Dcnison  v.  Seymoor,  9  Wend.,  9 ;  see  Atty.  G«n.  t.  Caso,  3 
Price,  303;  Mackintosh  v.  Slade,  6  B.  <&  C,  657. 

<  Collier  v.  Valentine,  11  Mo.,  299, 310 ;  lUsady  r.  Steamboat  Highland  Maiy, 
17  Mo.,  461. 

'  Watkinson  v.  Langhton,  8  John.,  213;  Merritt  v.  Earle,  31  Barb.,  38;  & 
C,  29  K.  Y.,  1 15 ;  52  Barb.,  489 ;  45  N.  Y.,  514 ;  12  N.  Y.,  99 ;  48  N.  Y.,  655.  Ante 
J  597. 

^  An  insurance  company  having  paid  a  loss  by  fire,  on  goods  in  a  carrier^ 
hands  without  any  contract  of  exemption,  may  recover  of  the  carrier:  JBtna 
Ins.  Co.  T.  Wheeler,  5  Lans.,  480;  S.  C.,49  N.  Y.,  616.  Ante  H  55S»-568p 
68&-590. 

'  Schieffelin  v.  Harvey,  6  John.,  107 ;  Morse  y.  Slue,  1  Vent,  190, 238;  Ely 
V.  Ehle,  3  N.  Y.,  606, 509. 

<  Forward  v.  Pittard,  IT.  R., 27 ;  Barclay  t.  Cncnlla  j Gaaay  3  Doogk^ 
389;  Watkinson  v.  Langhton,  8  John.,  213.    Ante  (  547. 

*  Mosee  v.  Sun  M.  Ins.  Co.,  1  Daer,  159* 
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the  ship-carrier  is  allowed  to  obtain  an  insurance  on  the  v&^sel  and  cargo 
against  losses  by  thieves  or  by  the  barratry  of  the  master,  or  the  master 
and  crow;  and  the  underwriters  must  then  answer  for  their  thefts  and 
pilferings,  and  for  thefts  by  outside  parties,  under  this  most  remarkable 
contract  of  moral  insurance.^ 

§  C06.  When  a  common  carrier,  e.  g,y  an  express  company,  receives 
goods  to  carry  from  ono  city  to  another  and  is  paid  the  freight  for  the 
entire  distance,  and  itself  contracts  witli  other  carriers  for  the  transpor- 
tation of  the  goods  in  bulk,  and  sends  its  own  agent  in  charge  of  the 
goods,  the  actual  carriers  furnishing  the  conveyance  are  liable  to  tho 
owner  for  losses  resulting  from  a  failure  in  due  care  and  diligence,  or 
from  wrongful  acts  committed  by  themselves  or  by  their  agents  and 
servants ;  but  tho  owner,  having  agreed  with  and  delivered  tho  goods 
to  the  express  company,  can  only  recover  against  the  carrier  employed 
by  it,  in  virtue  of  and  upon  tho  contract  between  tho  two  companies,* 
The  express  company  under  this  contract  for  the  conveyance  and  de- 
livery of  the  goods,  is  more  than  a  forwarder;^  it  is  a  common  carrier;* 
and  it«  contract  does  not  usually  specify  the  route  or  mode  of  convey- 
ance, but  leaves  the  company  free  to  fulfill  its  agreement  in  the  usual 
manner.^ 

§  G07.  It  sometimes  happens  that  a  common  carrier  is  entrusted  with 
some  agency  relating  to  the  goods  carried  by  him ;  as  where  ho  is  to* 
carry  the  goods  to  market  and  sell  them  and  bring  back  the  proceeds, 
tho  freight  covering  the  whole  service.  Here  he  is  liable  for  the  money 
as  a  carrier,  on  the  return  trip,  and  from  the  time  he  receives  it.* 
When  the  master  of  a  vessel  is  made  the  consignee  of  a  cargo  for  sale 
and  returns,  the  ship-owners  receiving  the  freight,  and  the  master  com- 
missions for  his  trouble,  the  master  acts  as  the  agent  of  two  distinct 
principals  ]  namely,  as  the  agent  of  tho  ship-owners  in  stowing,  carrying 
and  delivering  the  goods,  and  as  the  agent  of  the  shipper  in  making 
sales  and  returns.^  It  depends  upon  tho  understanding  of  the  parties, 
or  upon  the  general  custom,  whether  tho  master  is  to  bo  considered,  as 

*  Kendrick  v.  Delafield,  2  Caines,  67  ]  Amer.  Ins.  Co.,  of  N.  Y.  v.  Bryan,  1 
Hill,  25;  8.  C,  26  Wend.,  5G3.  Ante  $  589;  Atkinson  v.  Great  Western  Ins. 
Co.,  65  N.  Y.,  631. 

'  Stoddard  v.  Long  Island  R.  Co.,  5  Bandf.,  180 ;  Merchants'  Bank  of  Boston 
T.  N.  J.  Steam  Nav.  Co.,  6  How.  U.  8.,  344 ;  Merrick  v.  Brainard,  38  Barb.,  574. 

'  The  express  company  may  act  as  a  mere  forwarder;  Goodrich  v.  Thomp- 
son, 4  Bobt.,  75 ;  8.  C,  44  N.  Y.,  324. 

*  Belger  v.  Dinsmore,  51  N.  Y.,  166. 

•  See  White  v.  Ashton,  51 N.  Y.,  280. 

•  Kemp  V.  Conghtry,  11  John.  R.,  107. 

'  Williams  t.  Nichols,  13  Wend.,  58 ;  see  also  Labar  v.  Taber,  35  Barb.,  305. 
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acting  for  himself  or  for  the  owners.of  the. vessel.  Charged  by  the  bill 
of  lading  with  the  duty  to  collect  back  freight,  on  delivering  goods,  the 
owners  of  the  vessel  are  liable  for  his  neglect.^  The  general  custom 
justifies  a  forwarder,  as  it  docs  one  carrier  receiving  goods  from  another, 
in  advancing  the  freight  already  earned  and  collecting  the  whole  freight 
on  delivery  of  the  goods  to  the  consignee.* 

When  a  carrier,  an  express  company,  receives  a  package  of  goods  with 
instructions  to  collect,  or  marked  C.  0.  D.,  specifying  the  amount  in 
money,  it  assumes  the  duty  of  carrying  and  delivering  the  goods  and 
collecting  the  amount  specified ;  it  acts  as  a  common  carrier; '  it  dis- 
charges its  duty  in  the  same  manner  as  other  carriers ;  *  and  it  assumes 
the  further  duty  of  collecting  the  money  pursuant  io  the  order  endorsed 
upon  the  package.^  Receiving  notes  and  bills  of  exchange  for  convey- 
ance, and  for  collection  at  a  distant  point  by  suit,  the  company  must 
fulfill  the  terms  of  the  entire  contract ;  it  must  follow  the  directions  re- 
ceived with  tho  securities,  and  have  them  put  in  suit  without  delay .^ 
It  is  liable  as  a  collecting  agent.' 

§  COS.  We  have  alluded  to  the  carrier's  duty  to  carry  forward  the 
goods  received  by  him,  with  diligence  and  dispatch.  By  implication  of 
law  and  without  any  special  agreement  on  the  subject,  he  is  bound  to 
transport  and  deliver  tlie  goods  within  a  reasonable  time.  What  shall 
be  deemed  reasonable  time,  must  evidently  depend  very  much  upon  the 
circumstances  of  the  case,  and  the  causes  interrupting  tho  voyage,  or 
delaying  the  arrival  of  the  carrier.  Tho  freezing  of  the  river,  or  of  the 
canals,  may  delay  him  until  the  opening  of  tho  navigation  in  tho  spring. 
Stress  of  weather  may  compel  him  to  stop  by  the  way  for  repairs.  An 
embargo  may  suspend  his  duty  until  it  is  removed  by  some  act  of  gov- 
emment.  In  theso  and  like  cases  the  carrier  is  excused  for  the  reason- 
able and  necessary  delay  to  which  ho  is  subjected ;  ho  is  not  discharged 
from  his  duty  as  a  carrier. 

Being  arrested  by  the  ice  without  any  fault  on  his  part,  he  is  bound 
on  the  opening  of  the  navigation  to  proceed  with  dlUgenco  to  complete 


^  Lee  T.  Salter,  Hill  and  Denio,  1G3  ,*  Daviaon  v.  City  Bank,  57  N.  T.,  81,  and 
caaesthcro  cited.  «Bionteith  v.  Ivlrkpatrick,  3  Blatchf.,  979 ;  Bissel  v.  Price,  IG 
III.,  408;  37  Barb.,  236.  Tho  oonrse  of  business,  I.  e.,  a  general  custom,  is  con- 
sidered in  determining  the  contract  or  nnderstanding  of  the  parties :  Cooper 
v.  Kane,  19  Wend.,  38G ;  Dawson  v.  Kittle,  4  Hill,  107. 

*  Weed  V.  Barney,  45  N.T.,  344 ;  Van  Winkle  v.  Adams  Ex.  Co.,  3Robt,  59. 
>  CoUender  v.  Dinsmore,  55  N.  Y.,  200  ;.Tooker  v.  Conner,  2  Hill,  71. 

4  Palmer  v.  HoUand,  GIN.  Y.,  41G ;  Frank  y.  Adams  £z.  Co.,  18  La.  Ann., 
279. 

•  Holt  T.  Ross,  &4  N.  Y.,  472. 
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the  transportation,  and  deliver  the  goods.^  Being  arrested  by  an 
embargo  or  delayed  by  some  act  of  government,  suspending  but  not 
dissolving  the  contract,  his  duty  revives  as  soon  as  the  cause  of  the 
Interruption  is  removed ;  and  he  must  fulfill  the  contract.'  If  his  vessel 
be  injured  by  the  perils  of  the  sea,  and  remain  capable  of  being  made 
seaworthy  witliin  a  reasonable  time,  he  is  bound  to  repair  and  proceed 
on  his  voyage  with  no  unnecessary  delay .^ 

An  interruption  of  the  navigation  by  freshets  or  by  low  water  will 
excuse  delay,  under  the  usual  or  implied  contract,  so  long  as  it'  con- 
tinues ;  and  it  will  not  excuse  a  delay  where  the  contract  prescribes  the 
time  for  the  transportation  and  delivery  of  the  goods.^ 

In  the  absence  of  any  agreement  fixing  the  time  within  which  the 
goods  are  to  be  carried  forward,  the  carrier  is  entitled  to  what  may  be 
deemed  a  fair  and  reasonable  time,  considering  the  usual  course  of  the 
business,^  and  the  actual  circumstances  existing  at  the  time  the  property 
is  received  for  transportation.'  There  being  no  cause  for  delay,  it  must 
be  sent  forward  presently,  with  all  reasonable  expedition.^ 

§  600.  The  carrier  receiving  goods  with  orders  to  ship  immediately, 
is  answerable  for  them  from  the  time  of  their  receipt }''  and  pending  any 
necessary  delay.*  Does  his  agreement  to  carry  and  deliver  without  de- 
lay, increase  his  liabflity  T  It  would  seem  not,  since  that  is  no  more 
than  a  promise  to  fulfill  the  duty  imposed  upon  him  by  law.®  And  yet 
the  carrier  may  bind  himself  by  a  special  contract  to  carry  forward  the 


*  Bowman  V. Teal, 23 Wend., 30G;Paiaon8 v. Hardy,  14 Wend., 215;  4Blackf. 
E.,29a. 

*  Hadley  ▼.  Cl»rk,  8  Term  B.,  259 ;  Evans  v.  Hatton,  5  Soott's  New  R.,  670 ; 
Palmer  t.  Lorillard,  16  John.,  348.  - 

'  Herbert  t.  Hallett,  3  John.  Cases,  93,  533. 

♦  Wallace  v.  Vigns,  4  Blackf.  (Ind.),  260 ;  Harmony  v.  Bingham,  12  N.  Y*,  99. 
The  principle  is  the  same  as  it  is  irhere  tho  navigotion  is  interrapted  by  the 
frelBzing  of  the  canals  or  rivers :  Parsons  v.  Hardy,  supra ;  and  Bowman  y.  Teall, 
anpro. 

■'  Stedman  t.  Western  Transp.  Co.,  48  Barb.,  97;  ante  f  602;  Baphael  r. 
Plckford,  6  Scott's  New  E.,  478. 

•  Wibert  r.  N.  Y.  A,  Erie  IL  K.  Co.,  12  N.  Y.,  245 ;  Michaels  r.  N.  Y.  Central 
B.  R.  Co.,  30  N.  Y.,  564 ;  Read  r.  Spanlding,  30  K.  Y.,  630;  Raphael  v.  Pickford, 
2£>.,K.  &,  916^5  M.  and  G.,  551;  6  Scott's  K.  R.,478;  Hales  v.  London  & 
Korthwestem  R.  Co.,  4  B.  and  S.,  66. 

.»  Clark  V.  Needles,  25  Penn,  St.,  338;   (VNea  y.  N.  Y.  C.  &  H.  R.  Co.,  CO  N. 
Y.,  13a 

*  Western  A:e.  Cob  y.  Newhall ,  24  HI.,  466. 

•  44  Barb.,  655, 666;  44  N.  Y.,  94^99;  33  Barb*,  241;  47  N.  Y.,  33. 
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goods  nt  onco,  or  by  a'  specified  train;  or  within  so  many  days,  or  in 
specific  cars  :^  while  independent  of  a  special  agreement,  the  carrier  is 
not  bonnd  to  use  extraordinary  efforts  to  send  forward  the  goods,  or  to 
incur  extra  expense  in  order  to  send  them  forward.'  He  discharges  his 
duty  by  sending  them  forward  in  their  regular  order;*  giving  a  prefer- 
ence to  perishable  goods,  like  fruit  and  vegetables.^ 

The  carrier  is  not  liable  for  damages  arising  from  a  delay  caused  by 
an  extraordinary  accumulation  of  freight,  or  by  a  railroad  collision 
without  fault  on  his  part,  or  by  the  negligence  of  another  company  hav- 
ing the  right  of  way.''  And  he  is  liable  for  a  delay  caused  by  his  own 
negligence,  or  failure  in  duty,  or  by  the  negligence  or  wrongful  acts  of 
his  agents  and  servants ;  as  where  he  maizes  a  contract  to  carry  goods 
without  having  the  facilities  to  do  so,  or  where  the  transportation  is 
delayed  by  a  strike  among  the  engineers  on  the  road.® 

§  CIO.  On  a  total  fadlure  to  deliver,  the  carrier  is  prima  facie  liable 
for  the  market  price  of  the  goods  at  the  time  and  place  for  delivery,  de- 
ducting the  freight  to  h6  paid  for  the  transportation.'^  Nothing  less 
will  cover  the  damages  sustained  by  the  shipper ;  and  where  the  goods 
have  a  market  value  at  the  place  of  destination,  the  rule  is  very  plain 
and  easy  of  application ;  it  gives  the  sliippor  the  value  of  his  prop- 
erty at  the  place  where  the  carrier  agreed  to  deliver  it,  with  interest 
from  the  time  for  delivery,  less  the  freight  due  to  the  carrier  under  the 
contract.^  A  modification  of  the  rule  has  been  allowed,  where  the 
goods  are  lost  before  the  sliip  sails,  or  soon  after,  without  fault  on  the 


*  Pickford  v.  Qraiid  ^Junction  R.  Co.,  12  M.  &  W.,  763 ;  Harris  r.  Northern 
tnd.  B.  a.  Co.,  20  N.  Y.,232;  Harmony  t.  Bingham,  12  N.  Y.,99;  BeeboT. 
Johnson,  19  Wend.,  500 ;  47  N.  Y.,  525. 

«  Briildon  v.  Groat  Northern  R.  Co.,  28  L.  J.  Exch.,  51 ;  32  L.  T.,  94. 
»  Acheson  v.  N.  Y.  C.  &  H.  11.  R.  Co.,  CI  N.  Y.,  G52. 

*  Marshall  ▼.  N.  Y.  Central  R.  Co.,  45  Barb.,  502  ;  S.  C,  48  N.  Y.,  660. 

*  Taylor  v.  Great  Northern  R.  Co.,  14  L.  T.  N.  B.,  363;  1  L.  R.  C.  P.,  385; 
Conger  v.  Hndsou  River  R.  Co.,  G  Duer,  375 ;  01  N.  Y.,  652. 

^  Condict  V.  Grand  Trnnk  R.  Co.,  5i  N.  Y.,  500 ;  S.  C,  4  Lans.,  106;  Black* 
stock  V.  N.  Y.  &  Erie  R.  Co.,  20  N.  Y.,  48. 

T  Bracket  v.  McNair,  14  John.  R.,  170 ;  O'Hanlon  t.  North  R.  R.  Co.,  6  Best 
&>  Smith,  484;  see  Griffin  y.  Colrcr,  10  N.  Y.,  489;  in  point  exactly;  Scnrgess  t. 
Bissel,  43  N.  Y.,  402;  Spring  y.  Haskell,  4  Allen,  112;  McGregor  v.  Kilgore,  6 
Ohio,  353;  Laurent  v.  Vanghan,  30  Tt.,  90. 

*  Van  Winkle  t.  U.  S.  M.  Steamship  Co.,  37  Barb.,  122;  Cashing  v.  Wells, 
Fargo  &  Co.,  98  Mass.  — ;  King  v.  Shepherd,  3  Story,  340 ;  Michigan  S.  &  N.  I 
R.  R.  Co.  v.  Caster,  13  Ind.,  104 ;  Rice  y.  Ontario  Steamboat  Co.,  G3  Barb.,  584; 
Bridgman  y.  Steamboat  Emily,  18  Iowa,  509. 
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part  of  the  carrier,  fixing  the  damages  at  the  value  of  the  goods  at  the 
place  where  the  loss  occurs.^ 

What  is  the  measure  of  damages  against  a  carrier  for  his  delay  in 
sending  forward  the  goods ;  e.  g,,  where  he  negligently  delays  to  carry 
them  forward,  and  the  market  in  the  meantime  fails  f  The  measure  of 
damages  here  is  the  difiference  between  the  value  of  the  goods  at  the 
place  of  destination  when  they  ought  to  have  been  delivered  and  when 
they  were  delivered.  By  his  delay  the  carrier  prevents  a  sale  of  the 
goods,  and  where  he  does  this  negligently  it  is  only  just  that  he  should 
pay  the  difference  between  the  market  price  at  which  the  owner  might 
have  sold  his  goods,  had  he  received  them  in  duo  time,  and  the  lower 
price  at  which  he  was  compelled  by  the  delay  to  sell  them.'  The  rea- 
son of  the  rule  becomes  more  apparent,  if  not  more  Just,  where  the 
owner  of  the  goods  makes  a  sale  of  them,  deliv^erable  provided  they 
arrive  in  duo  course,  and  loses  the  sale  by  the  carrier's  inexcusable 
delay  ;^  or  finally  receives  the  property  injured  or  depreciated  by  the 
delay.* 

The  carrier's  failure  to  transport  and  deliver  within  a  reasonable  time, 
is  a  breach  of  contract ;  it  is  not  a  conversion,  and  it  is  not  equivalent 
to  a  conversion  of  the  goods )  the  owner  cannot  therefore  refuse  to 
receive  them  on  account  of  the  inexcusable  delay,  and  recover  their  full 

'  Lakeman  v.  Grinnell,  5  fiosw.,  G35. 

*  Ward  V.  N.  Y.  Central  R.  R.  Co.,  47  N.  Y.,  29 ;  Cutting  v.  Grand  Trunk  R. 
R.  Co.,  13  Allen,  381 ;  Sisson  y.  C.  d:  T.  R.  R.  Co.,  14  Aiicli^  489;  Collard  v.  S. 
£.  R.  Co.,  7  Hurl.  &  K.,  79;  Wilson  y.  Lancaaliire  &,  York  R.  Co.,  99  Eng.  C. 
L.,  632 ;  Laurent  t.  Vaugbnn,  30  Vt.,  90;  Peet  y. Chicago  ^  N.  R.  R.  Co.,  20  Wis., 
694.  The  rule  Justly  applies  where  the  goods  are  on  their  iray  to  a  market,  and 
the  owner  loses  in  consequence  of  tho  delay.  Ingledew  y.  Northern  R.  R.  Co., 
7  Gray  (Mass.),  86 ;  Wilson  y.  Lancashiio  &  Y.  R.  Co.,  9  C.  B.  N.  S.,  632 ;  Scott 
y.  Boston  &,  N.  O.  Steamship  Co.,  103  Mass.,  463.  The  owner  or  shipper  of  the 
goods  must  he  iudcmniHed  for  the  injury  ho  sustains  hy  the  delay — the 
natural  and  proximate  injury  arising  from  the  inezcusahle  delay.  Hales  y. 
London  Sc  Northwestern  R.  Co.,  4  B.  <&  S.,  63 ;  Benson  y.  K.  J.  R.  d;  Tr.  Co., 
0  Bosw.,  412 ;  Black  y.  Baxendale,  1  Exch.,  410.  Notice  to  the  carrier  tliat  tbe 
goods  are  sent  to  meet  the  demands  of  a  market  or  of  a  business  that  will  not 
hear  delay,  may  affect  tho  amount  of  tlie  damages ;  since  the  canier^s  delay  may 
require  some  new  disposition  to  he  made  of  tho  goods.  Black  y.  Baxendale, 
supra,  4  B.  Sl  S.,  66;  a  delay  in  carrying  and  deliyering  a  model,  for  which  a 
prize  has  been  offered,  so  as  to  depriyo  the  shipper  of  it  of  his  chance  to  obtain 
the  prize,  subjects  the  carrier  to  tho  cost  of  maJcing  the  model,  and  it  is  thought 
he  ought  also  to  compensate  the  shipper  for  his  loss  of  the  chance  thus  taken 
from  him  ;  Watson  y.  Ambergate  N.  &  B.  R.,  15  Jur.^  448;  Adams  Ex.  Co.  r. 
Egbert,  36  Penn.  St.,  360. 

»  Doming  v.  Grand  Trunk  R.  Co.,  48  N.  H,,  455. 

«  lU.  Central  R.  R.  y.  McCleUan,  54  HI.,  5a 


470  LAW  OF  BAILMENTS. 

value ;'  unless  the  delay  or  negligence  results  in  a  loss  of  tbe  goods,' 
or  destroys  their  nature  and  value.^ 

The  carrier  is  held  liable  for  damages  caused  by  his  delay  in  carry- 
ing and  delivering  a  part  of  the  machinery  for  a  mill,  whereby  the  mill 
is  compelled  to  stand  idle ;  or  for  his  delay  in  delivering  goods  that  are 
under  a  contract  of  sale  ]  where  he  receives  tbe  goods  or  chattels  with 
knowledge  of  the  contract,  or  purpose  for  which  they  are  to  be  used. 
Ho  is  bound  to  pay  the  damages  caused  by  his  delay  with  knowledge 
of  the  circumstances,^  including  the  rental  value  of  the  null  that  stands 
idle  by  the  delay,  and  the  loss  on  the  defeated  sale.^ 

§  Cll.  The  mode  of  proving  a  loss  or  damage  by  the  carrier's  unrea- 
sonable delay,  must  depend  upon  the  circumstances.  A  total  failure  to 
deliver  is  easily  proved,  by  showing  that  the  goods  have  not  been 
received.*  A  long  delay  may  also  be  proved,  with  equal  ftcility.*'  An 
tinusual  or  unnecessary  delay  may  sometimes  be  proved  by  showing  the 
distance,  the  mode  and  course  of  business,  and  the  time  usually  con- 
sumed in  carrying  goods  over  the  route.*  The  effect  of  the  proof  may 
also  depend  upon  various  circumstances ;  such  as  the  nature  of  the 
property,  the  season  of  the  year,  or  the  state  of  the  market.* 

§  612.  When  it  becomes  necessary  in  a  storm  at  sea  to  lighten  the 
ship,  by  throwing  overboard  a  part  of  her  lading,  the  necessity  ezcoaes 
the  act ;  the  carrier  as  such,  is  not  liable  for  the  loss ;  but  is  bound,  in 
common  with  the  others  whose  property  has  been  thereby  saved  from 
destruction,  to  contribute  to  the  loss.^*  The  mode  of  ascertaining  the 
amount  of  each  person's  contribution  varies  in  different  countries ;  it  !a 

»  Scovill  V.  Griffith,  12  N.  Y.,  509 ;  Hawkins  v.  Hoflfman,  6  Hill,  680. 

*  Ellis  Y.  Turner,  8  Term  B.,  531 ;  Fonldes  v.  WilloQghby,  8  Mees.  ^  Wel&, 
540. 

'  Smith  Y.  Griffith,  3  Hill,  333,  mulberry  trees  ;  Kent  y.  HndsonR.  R.  R.  Co., 
23  Barb.,  278 ;  Hackott  y.  Boston  &c.  R.  R.  Co.,  35  N.  H.,  390;  Gait  y.  Archer, 
7  Gratt  (Va.),  307 ;  Shaw  v.  S.  R.  Co.,  5  Rich.  (S.  C),  462. 

*  Hadley  v.  Baxendalo,  9  Exch.,  341 ;  S.  C,  23  Eng.  Law  and  Eq.,  398, 
Fletcher  v.  Tayleur,  17  C.  B.,  21 ;  Davis  v.  C.  H.  &  D.  R.  R.  Co.,  1  Disney,  23 ; 
Priestly  v.  Northern  Ind.  &  C.  R.  Co.,  26  III.,  205 ;  III  Cent.  R.  Co.  y.  McClellao; 
64  HI.,  58. 

«  See  leading  case  of  Griffin  v.  Colver,  16  N.  Y.,  489. 

«  Woodbury  v.  Frinlr,  14  111.,  279;  Tucker  y.  Cracklin,  2  Stark.,  275;  Griffith 
Y.  Lee,  1  C.  &  P.,  110;  Mayhew  v.  Nelson,  6  C.  &  P.,  58. 

'  Nudd  V.  Wells,  11  Wis.,  407 ;  Western  &c.  Co.  y.  Newhall,  24  111.,  466. 

*  Michigan  &c.  R.  R.  Co.  y.  Day,  20  111.,  375 ;  Aoheson  y.  N.  T.  C.  &,  Hudson 
R,  R.  Co.,  61  N.  Y.,  652. 

»  Kceney  y.  Grand  Trunk  R.  Co.,  47  N.  Y.,  525 ;  S.  C,  59  Barb.,  104 ;  48  N.  Y, 
660 ;  30  N.  Y.,  564,  630 ;  Falvey  v.  Northern  &c.  Co.,  15  Wis.,  129 ;  30  Y t..  90. 
^«  Ante  $  537,  $  596. 
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tisnally  done  upon  the  ship's  arrival  at  the  port  of  discharge,  by  ascer- 
taining the  net  value  of  the  ship/  freight  and  cargo,  as  if  nothing  had 
beian  lost ;  these  are  to  be  valued  at  the  price  they  would  fetch  at  the 
port  of  discharge,  and  the  net  amount,  after  deducting  all  charges,  is  the 
sum  which  is  subject  to  the  contribution.  If  a  part  of  the  apparel  or 
tackle  of  the  ship  is  sacrificed  for  the  common  benefit  and  safety,  it  is  to 
be  included  in  the  loss  for  which  compensation  is  to  be  made.  As  to 
the  goods  and  property  lost,  the  practice  is  to  estimate  them,  as  well  as 
those  saved,  at  the  price  they  would  have  brought  at  the  port  of  dis- 
charge on  the  iship's  arrival  there,  deducting  freight  thereon.  Upon 
this  footing  a  general  avera^  is  made,  so  as  to  give  to  the  owner  of  the 
property  sacrificed  for  the  general  safety,  an  amount  ^o  rata  equal  to 
that  realized  by  the  owners  of  the  residue  saved.^ 

When  a  general  average  is  fairly  settled  in  a  foreign  porty  and  the 
insured  is  obliged  to  pay  his  proportion  of  it,  he  may  recover  the  amount 
from  the  insurer,  though  the  average  may  have  been  settled  dififerently 
abroad  from  what  it  'wolild  have  been  in  the  home  port.^  The  situation 
does  not  admit  of  any  delay ;  it  is  the  master's  duty  to  have  an  acyust- 
ment  made  upon  his  arrival  at  the  port  of  destination,  and  upon  its 
being  completed  he  has  a  lien  upon  the  cargo  to  enforce  the  payment 
of  the  contribution.'' 

§  G13.  A  common  carrier  does  not  in  form  undertake  to  answer  for 
the  fraud  or  for  the  wrongful  acts  of  third  persons  ]  but  his  engagement 
for  the  safe  conveyance  and  delivery  of  goods,  sometimes  obliges  him 
to  answer  for  them  notwitJistanding  a  loss  by  the  fraud,  or  by  the  tor- 
tious acts  of  third  parties ;  as  where  the  goods  are  obtained  from  him 
by  the  use  of  false  pretenses;^  or  where  the  goods  are  bjured  by  the 
negligence  of  a  third  party  employed  to  assist  in  the  transportation  ^ '  or 


^  Strong  T.  K.  T.  Firemen  JnA,  Co.»  11  John.  R.,  323,  332.  The  rnle  applies 
so  as  to  coTer  an  injury  to  a  p<^  of  the  cargo  caused  In  cutting  away  the 
mast;  Ma^grath  ▼.  Charch,  1  Caines'  B.,  196, 214 ;  as  to  freight  not  earned,  see 
Iflathaway  v.  Bun  M.  Ins.  6o.,  8  Bosw.,  33,  ^A ;  as  to  a  stranding  of  the  vessel 
with  a  view  to  save  her,  see  Bradhnrst  v.  CoL  Jns.  Ca,  0  ^ohn.  JL,  9 ;  and 
Colombia  Ins.  Co.  v.  Ashhy,  13  Peters,  331 ;  Siaxahall  vJ  Garner,  C  Barh.,  394. 
Ante  $$  537, 596. 

'  Depau  V.  Ocean  Ins.  Co.,  5  Cowen  R.,  63. 

^  Walpole  V.  lEwen,  Park  on  Ins.,  565, 566 ;  11  John.  R.,  336. 

^  Powell  V.  Myers,  26  Wend.,  591 ;  Stephenson  v.  Hart,  4  Ding.,  476 ;  Price  Y. 
Oswego  &  S.  B.  Co.,  50  K.  Y.,  213 ;  the  carrier  is  liable  for  an  unexplained 
non-delivery ;  Dexter  v.  S.,  B.  &  N.  Y.  R.  Co.,  42  K.  Y.,  326. 

'  Merrick  v.  Brainard,  38  Barb.,  574,  reversed  on  other  grounds  in  the  Court 
of  Appeals ;  34  K.  Y.,  208 ;  White  v.  Bascomi  28  Vt.,  268 ;  Steamboat  Pamier  t« 
McCraw,  26  Ala.,  189. 
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where  they  are  illegally  and  wrongfully  seized  by  a  pnblio  officer ;  ^  or 
where  an  officer  unlawfully  prevents  him  from  fulfilling  his  contract.' 
The  carrier  in  these  cases  has  a  right  of  action  against  the  wrong-4oer, 
and  may  recover  the  damages  sustained  by  him }  he  may  bring  his  ac- 
tion before  he  has  paid  the  loss ;'  or  may  pay  for  the  property  and  re- 
cover its  value  of  the  party  wrongfully  taking  or  detaining  it/  The 
law  gives  him  the  action  on  account  of  his  liability  under  the  contracl 

On  the  same  ground,  and  on  account  of  his  claims  for  advances  and 
freight,  the  carrier  has  an  insurable  interest  in  the  gqods  in  his  hands, 
and  may  get  them  insured  or  may  bargain  for  the  benefit  of  an  exist- 
ing policy  on  the  property }  to  the  extent  of  the  fair  value  of  the 
property.'  Unless  ho  limits  his  liability,  the  carrier  is  himself  an  insurer 
of  the  goods  received  by  him  for  transportation }  and  hence  a  company 
that  insures  the  owner  against  loss  on  the  goods  and  pays  the  same, 
may  recover  the  amount  of  the  carrier.*  The  law  subrogates  the  in- 
surer into  the  position  and  rights  of  the  shipper  J 

§  614.  When  a  carrier  brings  an  action  against  a  third  party  for  the 
wrongful  taking  or  detention  or  conversion  of  goods  that  were  bailed  to 
him  for  transportation,  he  recovers  the  property  in  replevin,  or  the 
value  of  the  property  in  an  action  of  trover;*  and  when  he  brings  an 
action  in  the  nature  of  trover  against  the  general  owner,  based  on  his  lien 
or  special  property  in  the  goods,  he  recovers  only  to  the  extent  of  his 
special  interest }  he  recovers  what  belongs  to  him,  and  no  more.*  But 
where  a  consignee  obtains  possession  of  the  goods  by  a  false  and  fraudu- 
lent promise  to  pay  the  freight  as  soon  as  the  delivery  is  complete,  the 

^  Qoelin  r.  Higgins,  1.  Campb.,  451 ;  Edwards  t.  White  Line  Transit  Co^  104 
Mass.,  159. 

*  Evans  v.  Hnttmi,  5  Scott,  N.  R.,  670 ;  Rowland  v.  Miln,  2  Hilton,  150. 

*  White  V.  Dascom,  supra,  28  Vt.,  268. 

*■  Hudson  Biver  B.  B.  Co.  v.  Loansbeiryy  25  Barb.,  597.  The  carrier  may 
retnm  money  received  on  a  parcel  marked  C>  O.  D.,  the  transaction  taming  oat 
a  fraud ;  Herrick  r.  Gallaglier,  GO  Barb.,  566. 

<  Mercantile  M.  Ins.  Co.  y.  Calebs,  20  N.  Y.,  173 ;  Savage  v.  Com  Exohaage 
Ins.  Co.,  30  N.  Y.,  655 ;  3  Sumner,  140;  1  HaU,  84 ;  12  Barb.,  595. 

«  ^tna  Ins-  Co.  v.  Wheeler,  5  Lans.,  4S0 ;  S.  C,  49  N.  Y.,  616. 

'  Ne wcomb  v.  Cincinnati  Ins.  Co.,  22  Ohio  St.,  382 ;  Home  Ins.  Co.  t.  North* 
western  Packet  Co.,  32  Iowa,  223. 

*  Greeno  v.  Clark,  12  N.  Y-,  343 ;  Yoong  t.  Kimball,  23Penii.  St.,  193 ;  Water- 
man y.  Bobinson,  5  Mass.,  303;  Propeller  Commerce^  1  Block,  574 ;  Hagentown 
Bank  v.  Adams  Ex.  Co.,  45  Ponu.  St.,  419,  bonk  billa  destroyed ;  Back  y.  Bern- 
sen,  34  K.  Y.,  383. 

»  Bokkelin  y.  Ingersoll,  5  Wend.,  315 ;  see  Wheeler  y.  McFarland,  10  Wend, 
518 ;  10  N.  Y.,  557  ;  Parish  v.  Wheeler,  22  N.  Y.,  494 ;  Alt  v.  Weidenltaig,  6  Boaw.. 
176 ;  Ciasam  y.  Roberts,  6  Bosiw.,  154. 
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delivery  is  yoidable^  and  the  carrier  may  maintain  an  action  of  replevin 
for  the  goods.^ 

The  contract  between  the  shipper  and  the  carrier  of  goods,  gives  rise 
to  some  important  rules  of  law  and  rules  of  evidence.  In  the  first  place, 
the  contract  being  made  in  writing,  cannot  be  varied  by  parol  evidence.* 
In  the  second  place,  the  carrier  derives  his  right  to  the  custody  and  pos- 
session of  the  goods  from  the  shipper,  and  cannot  therefore  on  his  own 
account  dispute  the  title  of  his  bailor,  to  whom  he  stands  in  a  relation 
like  that'  of  a  tenant  to  his  landlord :-;— a  rule  which  applies  in  all  ca^es 
where  the  bailee  seeks  to  avail  himself  of  the  title  of  a  third  person  for 
the  purpose  of  keeping  the  property  himself,  and  to  all  cases  where  the 
bailee  has  not  yielded  to  a  paramount  title  in  another;^  and  does  not 
apply  where  the  property  has  been  taken  from  the  carrier  or  bail,ee 
by  due  process  of  law,  or  where  the  bailee  has  surrendered  it  to 
the  true  owner  on  demand.^  The  contract  of  bailment  is  strong  prima 
facie  evidence  of  the  bailor's  title,  and  it  is  not  conclusive.^  If  goods 
be  taken  from  a  carrier  by  due  process  of  law,  it  is  his  duty  to  give  l^is 
bailor  immediate  notice  of  such  taking.^  And  if  the  bailee  in  a  proper 
action  is  compelled  to  pay  for  the  property  to  a  party  having  the  true 
title,  he  cannot  be  held  answerable  for  it  again  to  his  bailor,  who  was 
duly  notified  of  the  suit."^ 

It  is  a  matter  of  discretion  with  the  bailee,  whether  he  will  stand 
upon  the  title  of  his  bailor  or  yield  to  the  newly  asserted  and  paramount 
title.  He  is  not  at  fault  until  he  does  some  act  making  himself  a  party 
t-o  a  litigation  of  the  title  3°  and  he  cannot  refuse,  on  a  reasonable  de- 
mand, to  surrender  the  goods  to  the  true  owner,  without  assuming  the 
burden  of  defending  the  title.^ 

^BigelowT.  Heaton,6  Hill,  43 ;  S.  C,  4Denio,  498;  Golding  y.  Shea,  103 
MiMB.,360. 

«  Hinckley  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  56N.  Y.,  429 ;  Long  v.  N.  Y.  C.  R.  R., 
60  N.  Y.,  76 ;  11  Gush.,  102 ;  51 N.  Y.,  230 . 

'  Goslin  V.  Bimie,  7  Bing.,  339 ;  Hall  v.  Griffin,  lOBing.,  24G ;  Benton  v.  WU- 
kinson,  18  Vt.,  186. 

^  Bates  V.  Stanton,  1  Dner,79;  llardmany.  Wilcock,  9  Bing.  R.,  3S2;  King  y. 
Kicharda,  6  Whart.,  418 ;  Western  Trausp.  Co.  v.  Barber,  56  N.  Y.,  544 ;  Biddle 
v.  Bend,  G  Best  &  Smith,  224.   Ante  $  $  353,  362. 

'  Berkley  v.  Walling,  7  Adol.  Sc  Ellis,  29 ;  Barrett  ▼.  Rogers,  7  Mass.,  297; 
Md.  Ins.  Co.  ▼.  Raden,  G  Crauch,  338. 

*  Blivin  V.  Hudson  River  R.  R.,  36  N.  Y.,  403 ;  see  45  K.  Y.,  34. 
»  Cook  V.  Holt,  48  N.  Y.,  275. 

*  Dudley  v.  Hawley,  40  Barb.,  398 :  the  bailee  may  ask  for  time  to  Investi- 
gate the  title ;  McEntee  ▼.  N.  J.  Steamboat  Co.,  45  N.  Y.,  34,  37. ' 

*  Rogers  v.  'Weir,  34  N.  Y.,  463 ;  Channce  y.  Syanton,  7  Mann  &  Or.,  903. 
A  mere  stakeholder  may  file  a  bill  of  interpleader;  Shaw  v.  Coster,  8  Paige»  ch. 
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VII.  Deliveet  bt  the  Carrier. 

§  615.  The  carrier's  contract  is  not  fulfilled  until  he  delivers  the  goods, 
or  discharges  himself,  or  is  discharged  from  his  liability  by  some  equira- 
lent  act.  He  engages  to  carry  and  deliver  the  goods  safely  ]  his  under- 
taking to  transport  the  goods,  necessarily  includes  the  duty  of  delivering 
them  in  safety.^ 

The  manner  of  the  delivery  is  regulated  by  many  circumstances ;  .by 
the  mode  of  the  conveyance  ]  by  the  nature  of  the  goods ;  by  the  cus- 
tom or  course  of  business ;  and  by  the  contract. 

§  GIG.  When  goods  are  carried  over  connecting  lines,  under  a  through 
contract  made  with  the  carriers  firat  receiving  them,  the  contract  covers 
the  duty  of  making  a  safe  delivery  at  the  place  of  destination; — a  duty 
to  bo  discharged  in  the  same  manner  and  subject  to  the  same  rules,  as 
where  he  delivers  goods  to  a  consignee  at  the  end  of  his  own  line.' 

When  the  delivery  is  to  be  made  by  one  of  several  connecting  lines 
engaged  in  the  transportation  of  through  freight,  the  carrier  company 
bringing  the  goods  to  their  place  of  destination,  is  bound  to  deliver  them. 
The  obligation  of  the  company  is  the  same  as  if  the  first  carrier  had  not 
contracted  for  the  conveyance  and  delivery  of  the  goods  at  the  place  of 
destination.  The  carrier  may  be  charged  on  the  ground  of  his  or  its 
common  law  liability.'  Under  the  English  rule,  there  is  an  imphed 
agreement  by  a  railway  company,  receiving  goods  addressed  to  a  partic- 
ular place,  to  be  reached  by  a  connecting  road,  to  carry  and  deliver  at 
that  place.  The  contract  is  entire,  and  the  first  is  the  contracting 
carrier,  the  only  party  liable  for  a  failure  to  deliver  the  goods.*  The 
rule  appears  to  be  followed  in  Illinois;'  it  is  not  generally  followed  in 
this  country. 

§  G17.  The  contract  prescribes  the  carrier's  duty  in  making  a  deliv- 
ery, where  he  receives  and  engages  to  carry  goods  over  his  line  and 

339 ;  equitable  relief  may  be  had,  based  on  new  factti ;  N.  Y.  &  H.  B.  Co.  v.  Haws, 
56  N.  Y.,  175 ;  3  Daly,  373. 

1  De  Mott  V.  Lara  way,  14  Wend.,  225;  46  N.  Y.,  578;  62  N.  Y.,  40  ;  50  N.  T., 
121 ;  56  K.  Y.,  194 ;  Miller  y.  Steam  Nav.  Co.,  10  N.  Y.,  431 ;  Gibson  v.  Culver,  17 
Wend.,  305. 

<  Catts  V.  Brainerd,  42  Vt.,  566  ;  104  Mass.,  122 ;  Toledo,  P.  d:.  W.  B.  R.  Co. 
T.  Merriman,  52  111.,  123  ;  Lamb  r.  Camden  Sc  Amboy  B.  R.  &  Tr.  Co.,  46  N.  T., 
271 ;  Bomell  t.  N.  Y.  Central  B.  B.  Co.,  45  N.  Y.,  184.  Ante  $  583. 

'  Ante  J  J  677, 583;  24  N.  Y.,  259;  27  Vt.,  110;  40 N.  Y.,  168;  104  Mass.,  1S2. 

^  Mytton  T.  Midland  B.  Co.,  4  Hnrl.  &  Korman,  616;  Coxon  y.  Great  Wes* 
tern  B.  Co.,  5  H.  dt  N.,  274 ;  ISristol  &,  Exeter  Ball  way  y.  CoUins,  7  Hooae  of  L- 
Cases,  194. 

'  IlL  Central  B.  B.  Co.  y.  Frankenberger,  54  III.,  88 ;  Anchor  Line  y.  Datei^ 
68  III.,  369;  24  111.,  332 ;  see  also  Angle  v.  Mississippi  B.  B.  Co.,  9  Iowa,  437. 
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then  forward  them  by  another  carrier :  he  remains  liable  until  he  deliveni 
them  to  the  next  carrier,  as  specified  in  the  contract.^ 

The  rule  is  the  same  where  a  carrier  receives  goods  or  parcels  ad- 
dressed to  a  point  on  a  connecting  line  beyond  its  terminps ;  on  arriving 
at  the  terminus,  the  goods  must  be  safely  delivered  to  the  next  carrier, 
pursuant  to  the  shipper's  instructions.'  The  first  carrier  is  liable  for  the 
goods  until  he  delivers  them  into  the  custody  of  the  second,  and  where 
the  goods  are  to  pass  over  several  successive  lines,  the  second  carrier  is 
liable  for  them  until  he  delivers  them  to  the  third,  and  third  until  he 
delivers  them  to  the  fourth,  and  so  onward  until  the  goods  reach  the 
place  of  destination.  It  is  the  duty  of  each  carrier  forming  the  line,  to 
transfer  the  goods  to  the  next }  and  he  remains  liable  for  them  as  a  car- 
rier until  he  does  so.' 

Agreements  to  forward  the  goods  in  a  particular  way  or  by  a  specified 
line,  whether  made  in  express  terms  or  implied  from  the  marks  or 
address  upon  the  goods  themselves,  are  to  be  fulfilled  with  all  fidelity ; 
the  carrier  must  not  depart  from  them.  It  is  his  duty,  and  it  is  his 
right,  to  deliver  and  forward  the  goods  according  to  the  contract.^ 

§  CIS.  A  carrier  by  coach  is  bound  to  deliver  to  the  consignee  at  his 
residence  or  place  of  business }  prima  fade  he  is  bound  to  deliver  the 
goods  to  the  consignee  personally.'    The  rule  had  its  origin  in  the  early 

1  Reed  v.  U.  S.  Ex.  Co.,  48  N.  T.y462 ;  Am.  Ex.  Co.  v.  Second  National  Bank, 
€9  Penn.  St.,  394 ;  Schneider  v.  Evans,  25  Wis.,  241 ;  Conkey  t.  Milwankeo  &, 
St.  Paul  B.  Co.,  31WiB.,6t9;  Cin.,  Ham.  d:;  Dayton,  d:D.  &  Mich.  !R.  B.Co.  y. 
Pontius,  19  Ohio  St,  221;  ante  $582;  Hinckley  v.  N.T.  C.  &  H.R.,  56  K.  Y.,  429. 

*  Root  Y.  Great  Western  R.  Co.,  45  N.  Y.,  524 ;  £tna  Ins.  Co.  v.  Wheeler,  49 
N.  Y.,  616 ;  Mills  v.  Mich.  Central  R.  R.  Co.,  45  N.  Y.,  622 ;  38  N.  Y.,  610 ;  56  N. 
Y.,429. 

'  This  rule  is  held  with  great  strictness ;  in  Miller  t.  Steam  Nav.  Co.,  10  N.Y., 
431,  where  the  goods  were  burned  as  they  were'  traAsferred  from  a  barge  to  a 
floating  platform  from  which  the  next  carrier  was  to  take  them ;  and  in  Gould 
v.  Chapin,  20  N.  Y.,  259,  where  the  goods  were  burned  under  like  circumstan- 
ces, and  the  second  carrier  had  delayed  unreasonably  to  receive  them ;  and  in 
Mills  T.  Michigan  Central  R.  R.  Co.,  45  N.  Y.,  622,  where  the  goods  were  tender^ 
ed  to  the  succeeding  carrier  and  burned  before  they  were  delivered ;  and  in 
Hooper  v.  Chicago  d^  N.  R.  Co.,  27  Wis.,  81 ;  and  in  Conkey  t.  Milwaukee  & 
St.  P.  R.  Co.,  31  Wis.,  619,  where  the  goods  were  destroyed  under  like  circum- 
stances.   Gass  &  North  v.  K.  Y.,  Prov.  &  B.  R.'Co.,  99  Mass.,  220 ;  ante  $  582. 

^  Babcock  v.  Lake  Shore  &.  M.  S.  R.  Co.,  49  K.  Y.,  491 ;  Van  Santvoord  v.  St. 
John,  6  Hill,  157 ;  Simkins  t.  N.  <&  N.  L.  St.  Co.,  11  Cnsh.,  102 ;  White  v.  Ash- 
ton,  51 N.  Y.,  280 ;  Hinckley  v.  N.  Y.  Central  4&  H.  River  R.  Co.,  56  N.  Y.,  429 ; 
aU  rail,  Boat  wick  v.  Baltimore  A,  Ohio  R.  R.  Co.,  45  N.  Y.,  712 }  United  States 
Ex.  Co.  V.  Huiucs,  67  111.,  137. 

*  Gibson  v.  Culver,  17  Wend.,  305,  citing  Golden  v.  Manning,  3  Wils.,  425| 
433 ;  Owen,  57 ;  Storr  v.  Crowley,  1  McClel.  &,  Young,  129, 138. 
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custom  of  carriers  by  land,  and  it  is  still  enforced,  on  grounds  of  pub- 
lic convenience.^  It  applies  with  special  propriety  to  express  carriers, 
recently  established  for  the  purpose  of  extending  to  the  public  the 
advantages  of  a  prompt  conveyance  and  personal  delivery.*  It  requires 
an  actual  delivery  of  parcels  according  to  their  address,  unless  the  duty 
is  qualified  by  the  contract,  or  by  the  consignee's  consent.*  A  parcel 
addressed  to  the  cashier  of  a  bank,  may  in  his  absence  be  delivered  to 
a  receiving  teller  standing  behind  the  counter :  being  by  its  address 
legally  deliverable  to  the  bank,  it  is  properly  delivered  to  an  assistant 
acting  for  the  bank  in  business  hours.^ 

A  carrier  is  not  obliged  to  deliver  a  package  of  money  or  specie 
addressed  to  a  bank,  within  banking  hours,  unless  there  is  a  special 
contract  to  that  effect  or  an  established  usage  of  business  requiring  it ; 
and  he  is  bound  to  tender  a  delivery  of  the  package,  at  a  reasonable  time, 
and  in  a  reasonable  manner,  having  regard  to  the  safety  of  the  package 
and  the  convenience  of  both  parties.* 

The  liability  of  an  express  carrier  does  not  terminate  on  the  arrival 
of  a  package  at  the  place  of  destination,  until  he  has  used  all  reasonable 
diligence  to  find  the  consignee  and  deliver  the  package  to  him.  Havmg 
fulfilled  his  contract, his  liability  diminishes  to  that  of  a  bailee  for  hire,-* 
and  he  will  afterwards  hold  the  package  subject  to  the  owncr*s  order, 
subject  to  the  order  of  the  consignee  where  the  shipper  retams  no  inter- 
est in  it ;  ^  and  subject  to  the  order  of  the  consignor  where  he  retains 
the  J;itle  or  right  to  control  the  disposition  of  the  property .• 

§  619.  A  transaction  requiring  the  concurrence  of  two  parties  in  a 
matter  of  business,  such  as  a  delivery  of  goods  by  a  carrier  to  a  con- 
signee, naturally  takes  its  form  with  due  consideration  for  the  conveni- 
ence of  both  parties.  A  mode  of  action  is  gradually  adopted,  as 
suggested  and  qualified  by  experience,  with  a  view  to  promote  the  con- 
venience and  safety  of  the  business  ]  by  degrees  this  mode  of  action 

1  Great  AVestern  B.  v.  Crouch,  3  H.  &  K.;  1R3 ;  2  Kent's  Com.,  604. 

*  Witbeck  v.  HoUaiid,  45  N.  Y.,  13. 

'  Haslam  v.  Adams  Ex.  Co.,  6  Bosw*.,  235 ;  Sweet  v.  Barney,  24  Darb.«  533 ;  S. 
C,  23  N.  Y.,  335  ;  Am.  U.  Ex.  Co.  v.  Robinson,  72  Penn.  St.,  274 ;  Finn  v,  Wc»U 
B.  B.,  102  Mass..  283 ;  Adams  Ex.  Co.  v.  Stettaners,  Gl  III.,  184. 

*  Hotchkiss  V.  Artisans*  Bank,  42  Barb.,  517  ;  S.  C,  2  Keyes,  564. 

»  Merwin  v.  Bntler,  17  Conn.,  138;  Young  v.  Smith,  3  Dana,  91 ;  Manhall  v. 
American  Ex.  Co.,  7  Wis.,  1. 

«  Witbeck  v.  Holland,  45  N.  Y.,  13 ;  Adams  Ex.  Co.  v.  Darnell,  31  Ind.,  2a 

T  Thompson  v.  Fargo,  58  Barb.,  575 ;  44  How.  Pr. ;  and  S.  C,  49  N.  Y.,  138; 
and  63  N.  Y.,  479. 

'  Lewis  V.  Galena  &c  B.  B.  Co.,  40  HL,  281;  Hamilton  v.  Nickerson,  11  Al- 
len, 308;  8£xch.,341. 
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settles  into  a  general  cnstom,  and  becoming  well  known,  all  parties 
make  their  contracts  with  reference  to  it.  This  appears  to  be  the  gen- 
esis of  the  rules  of  law  prescribing  the  carrier's  duty  in  delivering  goods.* 

Carriers  by  water,  in  the  absence  of  any  special  custom,  deliver  on 
the  wharf,  at  a  suitable  time,  and  on  a  reasonable  notice  to  the  con- 
signee.' The  delivery  must  be  made  in  a  reasonable  manner,  so  that 
the  consignee  may  receive  the  goods ;  and  if  for  any  reason  the  consignee 
does  not  receive  them,  it  is  the  carrier's  duty  to  protect  them  from  loss 
or  injury ;  the  law  does  not  permit  him  to  leave  them  neglected  on  the 
wharf.^  He  must  deliver  them  to  the  consignee,  or  place  them  within 
his  legal  custody ;  and  he  does  this  where  the  consignee,  being  present, 
accepts  the  consignment  or  evinces  a  readiness  to  receive  the  goods,  and 
the  same  are  landed  on  the  wharf  so  as  to  give  the  consignee  a  reason- 
able time  and  opportunity  to  take  charge  of  and  remove  them.^ 

§  620.  The  carrier's  duty  to  call  upon  the  consignee,  or  notify  him  of 
his  readiness  \4>  deliver  the  goods,  may  be  qualified  by  circumstances, 
by  the  course  of  business  between  the  parties,  or  by  contract.  The 
carrier  is  not  required  to  do  impossible  things ;  and  so  he  need  not  give 
the  usual  notice,  where  on  due  inquiry  he  cannot  find  the  consignee  or 
his  place  of  business ;  ^  he  may  store  the  goods  or  retain  them  as  a 
warehouseman.  The  carrier  is  not  bound  to  depart  from  the  established 
course  of  business ;  and  so  where  a  steamboat  regularly  carries  and  de- 
livers goods  on  its  wharf,  from  which  the  consignee  habitually  takes 
them  without  notice,  the  delivery  is  sufficient  to  relieve  the  carrier  of  his 
extraordinary  liability,  after  the  lapse  of  a  reasonable  time  to  remove 
the  goods.    The  course  of  business  enters  into  the  contract ;  ^  and  so 


*  Golden  v.  Manning,  2  W.  Bl.,  916;  3  Wils,  429 ;  Stoer  v.  Crowley,  M'Clel- 
laod  &  Y.,  139 ;  Ostrander  t.  Brown,  15  John.,  B.,  39 ;  Packard  v.  Getman,  6 
Cowen,  757. 

«  Price  V.  Powell,  3  N.  Y.,  322 ;  Fiak  v.  Newton,  1  Denio,  45;  17  Wend.,  305; 
McAndrew  v.  Whitlock,  52  N.  Y.,  40.  The  same  mle  applies  to  a  railroad  car- 
rier; Stowe  T.  New  York,  Boston  &  Prov.  R.,  113  Mass.,  521. 

>  EedmaDd  y.  Liverpool,  N.  Y.  Sc  Phila.  S.  Co.,  46  N.  Y.,  578 ;  Richardson  ▼• 
Goddard,  23  How.  U.  S.  Rep.,  28 ;  Gatliff  v.  Boarne,  4  Bing.  N.  C,  314 ;  3  M.  <& 
G.,  643;  11  Clark  <&  Fin.,  45 ;  48  Barb.,  455  ;  21  Wis.,  356. 

«  Goodwin  v.  Baltlmora  d^  Ohio  R.  R.  Co.,  50  N.  Y.,  154 ;  Scholes  t.  Acker- 
land,  15  El.,  474 ;  per  Gbover,  J.,  in  Witbeck  v.  Holland,  45  N.  Y.,  13, 17. 

*  Pelton  ▼.  Rensselaer  A;  8.  R.  R.  Co.,  54  N.  Y.,  214 ;  Northrop  v.  Syracaso 
d&  B.  N.  Y.  R.  R.  Co.,  2  Trans.  App.,  183;  Herman  v.  Goodrich,  21  Wis.,  356. 

^  Ely  V.  New  Haven  8.  Co.,  53  Barb.,  207 ;  Farmers'  &.c.  Bank  v.  Champlain 
Trans.  Co.,  23  Vt,  186;  Richardson  v.  Rich,  104  Mass.,  156;  The  J.  Russell 
Mannf.  Co.  v.  N.  H.  Steamboat  Co.,  50  N.  Y.,  121 ;  8.  C,  52  N.  Y.,  657 ;  anta 
§525. 
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does  the  usage  or  custom  of  the  port  where  the  delivery  is  to  be  made, 
unless  the  contract  provides  for  a  different  mode  of  delivery.^  A  gen- 
eral usage  or  custom  regulating  the  mode  of  delivery,  |>nma^ct>  binds 
the  parties ;  it  is  not  necessary  show,  in  order  to  bind  a  party,  that  he 
was  conversant  with  the  custom ; '  still  the  carrier  must  prove  the  ex- 
istence of  a  local  usage  relied  upon  by  him,  as  dispensing  with  the  usual 
notice  to  the  consignee,  where  the  goods  are  landed  on  the  wharf.^ 

§  621.  It  is  the  privilege  of  a  carrier  by  water  to  deliver  goods  on 
the  wharf  at  his  usual  place  of  discharge ;  his  implied  contract  is  to 
carry  from  port  to  port,  and  he  is  not  obliged  to  bring  his  vessel  to  a 
wharf  nearest  or  most  convenient  to  the  consignee.^  His  actual  contract 
may,  and  often  does  control  the  time  and  mode  of  the  delivery,  while  it 
apportions  the  expense  and  risks  attendant  upon  the  landing  of  the 
goods.' 

§  622.  The  consignee's  liability  for  demurrage  is  based  upon  his  doty 
to  receive  the  goods  brought  to  liim  by  the  carrier  within  a  reasonable 
time;  and  the  rules  rendering  him  thus  liable  under  the  contract  or 
under  the  custom  of  the  port,  may  be  received  as  fixing  what  the  law 
regards  as  a  reasonable  time  for  the  landing  and  delivery  of  goods.^  These 
rules  may  also  be  considered  as  bearing  upon  the  carrier's  duty  where 
the  consignee  unreasonably  delays  to  accept  and  receive  the  goods.  As 
the  delay  does  not  leave  him  without  a  legal  remedy  and  redress  for 
the  injury  he  sustains,  the  law  does  not  Justify  him  in  landing  goods 
on  a  holiday,  or  perishable  goods  hi  bad  weather ;  "^  and  it  does  not  dis- 
charge him  from  the  duty  of  taking  reasonable  care  of  ordinary  goods 
after  he  has  landed  them,  on  a  wharf  chosen  by  himself,  at  a  reasonable 
time  and  on  due  notice.    The  consignee's  failure  to  appear  does  not  jus- 


}  Atlantic  Kav.  Co.  v.  Johnson,  4  Robt.,  474,  498 ;  Gleadell  v.  Thompson,  56 
K.  Y.,  194 ;  Henshaw  v.  Rowland,  54  N.  Y.,  242. 

*  Gibson  v.  Cnlver,  17  Wend.,  305 ;  Vau  8antvoord  v.  St  Jolni,  6  Hill,  157; 
Farmers'  &  M.  Bank  v.  Champlain  Transp.  Co.,  16  Vfc.,  52 ;  as  to  the  general 
affect  of  a  custom,  see  Walls  v,  Bailey,  49  K.  Y.,  464^ 

'  Rowland  v.  Milu,  2  Hilton,  ICO.  For  some  parpoaes  a  tender  of  delireiy 
has  the  same  effect  as  an  actual  delivery ;  17  Barb.,  184. 

^  Western  Transp.  Co.  v.  Haw  ley,  1  Dlaly,  327 ;  Chickering  r.  Fowler,  4 
Pick.,  371;  Ostrander  ▼.  Brown,  15  Jciin.,  39;  Gatliff  v.  Bourne,  4  Bing.  K. 
C.y  314;  Cope  v.  Cordova,  1  Rawle,  203. 

<  Gleadell  v.  Thompson,  56  N.  Y.,  194. 

•  Ante  a  592,  593. 

V  McAndrew  v.  Whitlock,  2  Sweeny,  623;  a  C,  52  K.  Y.,  40;  see  Snsaell 
Manuf.  Co.  t.  New  Haven  Steamboat  Ca,  50  N.  Y.,  121 ;  where  the  goods  wefe 
landed  on  the  fourth  of  Jnly,  and  it  was  not  the  oonaiguee's  custom  to  rseeivs 
goods  on  that  day. 


COMKON  CARBIESS.  479 

tify  Um  }n  leaving  the  goods  unprotected;  and  it  does  not  roliovu  him 
of  the  dtity  to  deliver  or  store  the  goods.*  The  rule  is  different  where 
the  consignee  appears  and  pays  the  freight,  showing  his  readiness  to  re- 
ceive the  goods ;  or  where  he  selects  the  wharf  and  commences  to  receive 
the  goods.  Hero  it  is  the  duty  of  the  consignee  to  protect  the  goods 
against  damages  from  the  weather;  and  the  delivery  is  complete  as 
soon  as  the  consignee  has  had  a  reasonable  time  to  remove  them.' 

An  unreasonable  delay  by  the  consignee  io  receive  the  goodS;  after 
notice  of  their  arrival,  relieves  the  carrier  of  his  common  law  liability 
and  brmgs  him  under  the  usual  obligation  of  a  bailee  for  hire.  The 
consignee  cannot  arbitrarily  prolong  the  time  during  which  the  carrier 
shall  remain  liable  as  an  insurer;  ^  and  it  appears  that  an  agreement  by 
the  carrier  to  retain  the  goods  on  board  for  some  days  for  the  accom- 
modation of  the  consignee,  after  tendering  a  delivery,  does  not  prolong 
his  responsibility  as  a  carrier.^ 

§  C23.  The  carrier's  duty  to  notify  the  consignee  of  the  arrival  of  the 
goods,  is  enforced  in  many  forms.  If  the  consignee  be  absent  or  un- 
known, it  is  the  carrier's  duty  to  use  proper  and  reasonable  diligence  to 
find  him ;  and  if  by  the  exercise  of  such  diligence  the  consignee  cannot 
be  found,  the  carrier  discharges  his  duty  by  storing  the  goods  in  a 
proper  manner.  A  reasonable  and  diligent  effort  to  find  the  consignee, 
is  a  condition  precedent  to  the  carrier's  right  to  store  the  goods ;  and 
the  carrier's  failure  in  this  duty  will  render  him  liable  for  the  damages 
resulting  from  his  neglect,  by  depreciation  in  value,  or  otherwise.' 
Having  fulfilled  his  duty,  the  carrier  may  deposit  the  goods  in  a 
warehouse  subject  to  his  lien  for  freight  ;*. or  ho  may  thus  deposit  them, 
receiving  his  freight  from  the  warehouseman,  and  free  himself  from 
all  further  interest  in  or  duty  in  respect  to  the  goods.'' 

What  is  the  duty  of  the  carrier  when  the  consignee  refuses  to  accept 
the  goods  f  It  can  hardly  be  claimed  that  ho  comes  under  any  differ- 
ent or  greater  obligation  than  that  which  the  law  imposes  upon  him 

^  Bedmond  ▼.  Liverpool,  N.  Y.  and  Phila.  S.  Co.,  4G  N.  Y.,  578;  Collins  v. 
Bans,  C3  N.  Y.,  1 ;  7  BUtchf.,  186. 

*  Goodwin  y.  Baltimore  &  Ohio  R.  R.  Co.,  50  N.  Y.,  154 ;  50  N.  Y.,  121; 
Bichardaon  y.  Goddard,  S3  How.  U.  S.,  23. 

*  Clendaniel  v.  Tuckermau,  17  Barb.,  l&l ;  Iledges  y.  Hadson  River  R.  Co., 
49  N.  Y.,  223. 

*  Hathom  y.  Ely,  28  N.  Y..  78. 

^  Ziun  V.  New  Jersey  Steamboat  Co.,  49  N.  Y.,  443 ;  45  N.  Y.,  13 ;  Sherman 
T.  Hudson  River  R.  Co.,  G4  N.  Y.,  254 ;  Mora-le-Blanch  y.  Wilson,  5  English 
(Moak),  286. 

*  Western  Transp.  Co.  y.  Barber,  56  N.  Y.,  544. 

'  Hamilton  v.  Kickenon,  11  Allen  (Mass.),  308;  Fishy.  Newton,  1  Denio,  45. 


480  hAM  OF  BAILIOSKTS. 

where  be  fails,  after  nsing  due  diligence^  to  find  the  consigkiee.  A 
turn  of  the  goods  is  not  required.  There  is  no  ground  on  which  to  infer 
a  request  by  the  consignor  to  bring  back  the  goods,  since  in  many  cases 
the  return  freight  would  be  utterly  lost ;  the  goods  being  as  a  role  of 
greater  value  at  the  place  of  destination  than  at  the  pomt  of  departure.^ 

Where  goods  are  sent  by  a  carrier  to  be  delivered  to  the  consignee, 
the  purchaser,  on  his  paying  the  price  of  them,  the  carrier  dischai^ies 
his  duty  by  tendering  a  delivery  of  the  goods  on  the  terms  of  the  con- 
tract ;  and  where  the  consignee  promises  from  time  to  time  to  take  and 
pay  for  the  goods,  the  carrier's  omission  to  notify  the  consignor  of  the 
delay,  is  not  an  act  of  negligence.  And  he  is  not  liable  for  the  goods  as 
a  carrier,  after  tendering  a  delivery  of  them  for  cash.' 

§  G24.  Ships  and  vessels  transport  goods  from  port  to  port,  having  no 
facilities  for  transferring  the  goods  from  the  landing  place  to  the  con- 
signee's warehouse  or  place  of  business.  Railroads  transact  the  carry- 
ing business  under  a  similar  limitation.  They  can  only  receive  and 
deliver  goods  at  fixed  stations  or  depots,  at  the  t-erminus,  or  along  the 
lino  of  the  track.  They  provide  no  facilities  for  removing  the  goods 
from  the  station  or  depot :  the  law  does  not  require  it  of  them,  and  it  is 
no  part  of  their  business  to  do  so. 

Under  a  statute  of  this  State  regulating  the  business  of  railroad  cor- 
porations, it  is  required  that  ''every  such  corporation  shall  start  and  run 
their  cars  for  the  transportation  of  passengers  and  property,  at  r^^lar 
times  to  be  fixed  by  public  notice ;  and  shall  furnish  sufficient  accom- 
modation for  the  transportation  of  all  such  passengers  and  property,  as 
shall  within  a  reasonable  time  previous  thereto,  bo  offered  for  transpor- 
tation at  the  place  of  starting  and  at  the  junctions  of  other  railroads, 
and  at  usual  stopping  places  established  for  receiving  and  dlschaiging 
way  passengers  and  freight ;  and  shall  both  transport  and  discharge  such 
passengers  and  property  at,  from  and  to  such  places,  on  the  due  payment 
of  the  freight  or  faro  legally  authorized  therefor;  and  shall  bo  liable  to 
the  party  aggrieved,  in  an  action  for  damages,  for  any  neglect  or  refusal 
iu  the  premises."* 

The  statute  makes  railroad  corporations  common  carriers  of  property, 
.  with  such  variations  as  the  nature  of  the  business  requires.    It  imposes 


^  Mors-le-Blanch  v.  Wilson ,  6  English  (Moak),  286,  involving  acargoof  coftl 
carried  from  the  Thames  to  Buenos  Ayres ;  Steamboat  Keystone  v.  Moiesy  28  Mo., 
243;  IDenio,  45. 

*  Weed  v.  Barney,  45  N.  Y.,  344 ;  Qroasman  v.  Fargo,  6  Hon,  310 ;  Lyons  r. 
Hill,  46  N.  H.,  49. 

<Law8of  1850,  p.  231. 
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upon  fhem  tbe  same  general  duties  as  the  common  law  prescribes  to  the 
common  carrier.* 

§  625.  Where  there  is  no  custom  to  the  contrary,  carriers  by  water 
must  give  notice  of  the  arrival  of  goods,  and  of  their  readiness  to  deliver. 
By  analogy  railway  carriers  should  notify  the  consignee  of  the  arrival 
of  goods,  and  give  him  a  reasonable  opportunity  to  remove  them,  before 
they  place  the  goods  in  store  and  assume  the  character  of  warehouse- 
men.' It  is  clear  that  a  railway  carrier  remains  liable  as  such,  until 
the  consignee  has  had  a  reasonable  time  to  remove  the  goods ;  as  where 
they  arrive  so  late  in  the  afternoon  that  the  consignee  has  no  opportu- 
nity to  remove  them  before  the  close  of  business  hours  for  the  day,  and 
they  are  burned  up  during  the  night.^  The  custom  of  railroads  in  this 
State  is  to  give  the  consignee  notice  that  the  goods  are  ready  for  delivery ; 
and  the  law  requires  them  to  give  the  notice ;  it  treats  them  like  ordi- 
nary carriers,  who  are  not  bound  to  carry  the  goods  to  the  consignee's 
place  of  business.* 

In  some  of  our  States  a  railroad  carrier  is  not  required  to  give  the  con- 
signee notice  of  the  arrival  of  goods.  The  decisions  to  that  effect 
proceed  upon  two  grounds ;  first,  that  the  contract  of  the  railroad  does 
in  terms  bind  the  company  to  give  the  notice ;  and  second,  that  it  is  the 
duty  of  the  consignee  to  anticipate  the  arrival  and  call  for  the  goods ; 
that  being  advised  of  the  shipment,  as  he  is  in  the  usual  course  of  busi- 
ness, he  can  compute  or  reckon  the  time  of  the  arrival  with  reasonable 
certainty.^    His  contract  is  the  same  as  that  of  a  carrier  by  water  j  and 

1  Wibert  v.  New  York  &  Erie  R.  Co.,  12  N.  Y.,  245. 

'  Schroeder  v.  Hudsou  Hiver  B.  B.  Co.,  5  Dner,  55,  62 ;  Clark  v.  Masters,  X 
Bosw.,  177, 183  ;  Borne  Bailway  v.  SulliYao,  14  Geo.  B.,  277 ;  Michigan  Ceutial 
T.  Ward,  2  Mich.,  538 ;  Browning  v.  Long  Island  B.  Co.,  2  Daly,  117 ;  Hedges 
T.  Hudson  Biver  B.  Co.,  G  Bobt.,  119 ;  S.  C,  49  N.  Y.,  223 ;  Fenner  v.  Buffalo  &, 
State  Line  B.  Co.,  44  N.  Y.,  505 ;  Sherman  v.  Hudson  Biver  B.  Co.,  64  N.  Y.,  254. 

»  Moses  V.  Boston  &  Maine  B.  Co.,  32  N.  H.,  523 ;  Wood  v.  Crocker,  18  Wis., 
345;  see  Francis  v.  Dubnqne  &.  Sioux  City  B.  B.  Co.,  25  Iowa,  60 ;  excusing  the 
railway  carrier  under  like  circumstances ;  and  1  Gray  (Mass.),  263. 

*  Crawford  v.  Chirk,  15  111.,  5C1 ;  Gaff  v.  Bloomer,  9  Penn.  St.,  114 ;  64  N.  Y., 
254 ;  49  N.  Y.,  223,  and  cases  above  cited. 

*  Thomas  v.  Boston  &  Prov.  B.  Co.,  10  Mete.  B.,  472 ;  Norway  Plains  Co.  v. 
Boston  d^  Maine  B.,  1  Gray  (Mass.),  263;  Farmers'  6c  M.  Bank  v.  Champlain 
Transp.  Co.,  23  Vt.,  211 ;  Bansemer  v.  Toledo  &.  Wabash  B.  Co.,  25  Ind.,  435 ; 
Francis  v.  Dubuque  &>  Sioux  City  B.  B.  Co.,  25  Iowa,  60 ;  Jackson  v.  Sacramento 
Valley  B.  Co.,  23  Cola.,  268;  Morris  Sl  Essex  B.  Co.  v.  Ayres,  29  K.  J.  Law  B., 
393 ;  Skenk  v.  Phila.  Steam  P.  Co.,  60  Penn.  St,  109 ;  Moses  v.  Boston  &>  Maine 
B.  Co.,  32  N.  H.  523  ;  Illinois  B.  Co.  v.  Friend,  64  111.,  303;  Illinois  Central  B. 
Co.  T.  Cobb,  64  111.,  128 ;  Anchor  Line  v.  Enowles,  66  111.,  150 ;  Bothschilds  v. 
Mich.  C.  B.  Co.,  69  111.,  164,  630;  Bice  ▼.  Hart,  118  Mass.,  201;  Stowe  v.  K.  Y., 
Boeton  &,  P.  B.,  113  Mass.,  521. 

SI 
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the  time  of  the  arrival  by  water  can  be  aRoertained  beforeb«id 
nearly  the  same  certainty,  as  the  arrival  of  freight  by  a  railroad.  As  a 
matter  of  principle,  it  is  therefore  difficult  to  point  out  any  trno  ground 
of  discrimination  between  carriers  by  rail  and  carriers  by  water. 

§  626.  It  is  conceded  that  a  railroad  carrier  must  give  noUoe  of  tke 
arrival  of  goods,  where  it  is  the  custom  to  do  so.^  On  the  same  g^ond, 
of  a  well  known  custom,  the  giving  of  a  notice  may  be  excused ;  the  de- 
livery being  generally  regulated  by  the  custom  or  course  of  business.*  A 
road  having  many  way  stations  to  which  it  oaniea  goods,  addressed  to 
parties  doing  business  some  littlo  distance  therefrom,  does  not  find  it 
convenient  to  send  a  messenger  with  notice  to  the  consignee  whenever 
a  package  is  received.  The  road  cannot  afford  the  expense  of  the  extra 
service  required,  and  the  neighborhood  cannot  well  get  along  without 
using  the  railroad  and  receiving  its  freight  from  the  station.  The  situa- 
tion and  the  business  give  rise  to  a  custom,  under  which  the  goods  ad- 
dressed to  persons  living  near  it,  are  received  at  the  station  to  await  the 
call  of  the  consignee,  without  notice.  The  custom  becoming  once  es- 
tablished, contracts  are  made  with  reference  to  it,  and  the  carrier  fol* 
fills  his  duty  by  delivering  the  goods  or  package  in  the  usual  manner } 
or  by  receiving  and  placing  the  same  in  his  warehouse  to  await  removal 
by  the  consignee.  Under  the  custom  the  carrier  becomes  a  warehouse- 
man, and  liable  only  in  that  capacity  after  the  lapse  of  areasonable  time 
to  remove  the  goods.  The  authorities  in  the  different  States  may  be 
reconciled  on  this  theory  of  custom,  as  modified  by  contract  and  iho 
varying  circumstances  attending  the  arrival  and  storage,  or  dcliveiy 
of  goods.^ 

The  principle  is  not  new.  Where  a  carrier  has  a  warehouse  at  the 
place  of  destination,  in  which  by  a  usage- well  known  among  his  employ- 
ers, or  by  aspecial  agreement,  he  is  accustomed  to  store  the  goods  for  the 
aecommodation  and  benefit  of  the  owner  until  it  is  convenient  for  him  to 
come  and  take  them  away,  the  carrier  is  not  answerable  for  them  as  a 
carrier,  after  they  are  safely  warehoused.^    His  duty  having  ended  as  a 

^  Chicago  4l  N.  R.  Co.  v.  Sawyer,  69  BL,  285;  18  American  B.,  613,  relating 
to  bonded  goods  arriving  in  Chicago. 

•  Hurd  V.  Unrtfopd  &  N.  Y.  S.  Co.,  40  Ct,  48;  The  J.  Roflaell  Manvf.  Co,  t. 
.N.  H.  8.  Co.,  52  N.  Y.,  657  ;  CO  N.  Y.,  121. 

'  An  to  $  G25,  and  avitliorities  there  cited ;  also  Tanner  r.  Oil  Croek  BaU* 
-vray,  53  Penn.  St.,  411 ;  Price  v.  Powell,  3  N.  Y.,  333 ;  New  Albaay  &  Salem  R. 
Co.  V.  Campbell,  12  Ind.,  55;  Barstow  v.  Marison^  14  La.  Ann.,  333 ;  Ganchr. 
Btorer.  14  La.  Ann.,  411,  417 ;  iu  respect  to  baggage,  under  a  promiae  tokflej^ 
over  night ;  Onimit  v.  Hensbaw,  35  Vt.,C05. 

*■  Matter  of  VTobb,  STaant.  R.,  443. 
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carrier,  his  responsibility  is  changed,  as  we  have  seen,  into  that  of  a  ware- 
houseman. If  no  act  remains  to  be  done  by  him  in  his  character  as  a 
carrier,  his  liability  as  such  is  at  an  end.*  And  where  he  unites  the  two 
characters  of  a  warehouseman  and  carrier,  and  receives  goods  for  storage 
until  an  order  of  tho  owner  is  given  to  send  them  forward,  or  where  ho 
transports  them  to  the  end  of  the  route,  and  there  by  agreement  or  by  a 
usage  tantamount  to  a  contract,  places  them  in  store  to  await  the  call  of 
the  owner,  ho  is  responsible  as  a  warehouseman  while  discharging  the 
duties  incident  to  that  species  of  bailmi^nt.' 

§  627.  The  carrier  is  as  much  bound  to  deliver  goods  safely  as  he  is 
to  carry  them  safely.  Ho  is  liable  for  the  goods,  where  he  delivers  them 
to  a  wrong  party,  though  the  misdelivery  bo  procured  by  fraud.'  He  is 
liable  for  the  injury  or  loss  of  goods,  caused  by  the  breaking  of  tho 
tackle  or  machinery  used  by  him  in  landing  or  delivering  tho  goods;  * 
unless  the  consignee  himself  furnishes  the  machinery  or  assumes  tho 
control  and  direction  of  the  business  5  *  or  unless  the  contract  relieves 
him  from  liability  therefor.® 

The  burden  of  proving  a  delivery,  or  equivalent  facts,  rests  upon  the 
carrier.  The  law  requires  him  either  to  deliver,  or  to  excuse  a  non- 
delivery of  the  goods.' 

Where  it  appears  to  bo  the  custom  or  course  of  business  known  to  the 
consignor,  the  carrier  may  discharge  himself  by  showing  a  delivery  of 
goods  or  packages  to  a  wharfinger  j  ®  not  so  where  the  consignee  calls  for 
the  goods  at  the  proper  place  and  in  the  proper  time.^  Landing  goods 
on  a  wharf,  the  carrier  must  see  that  they  are  actually  received  by  tho 
consignee  or  by  some  one  authorized  to  act  for  him.*^ 


*  Hyde  v.  Trent  &  Mersey  Nav.  Co.,  5  Term  R.,  339. 

«  Piatt  V.  Ilibbard,  7  Cowen,  497;  11  Adolpb.  &  Ellis,  43;  O'Niel  v.  N.  Y. 
C.  &  Hudson  River  R.  R.  Co.,  CO  N.  Y.,  138 ;   Rogers  v.  Wheeler,  52  N.  Y.,  262. 

'  Winslow  v.  Vt.  &  Mass.  R.  Co.,  42  Vt.,  700 ;  Claflin  v.  Boston  &c.  R.  R, 
Co.,  7  Allen,  341 ;  Powell  v.  Myers,  26  Wend.,  591;  Collins  v.  Burns,  4  J.  & 
Sp.,5ia;  63N.  Y.,  1. 

*  De  Mote  V.  Laraway,  14  Wend.,  225;  lie  most  provide  a  safe  place  of  de- 
livery ;  Sunderland  v.  Westc<»tt,  2  Sweeny,  260. 

*  Lonis  V.  Western  Railroad  Corporation,  11  Met  calf,  509. 

*  Knowles&  Randall  v.  Dabney,  105  Mass.,  437. 

'  Sheldon  v.  Robinson,  7  N.  II.,  157 ;  Union  Ex.  Co.  v.  Graham,  26  Ohio  St.,  595. 

*  Fanners*  &  Mecbanics'  Bank  v.  Cbamplain  Transp.  Co.,  23  Vt.,  186,  209 ; 
Noyes  v.  Rutland  &  B.  Railway,  27  Vt.,  110 ;  Hurd  v.  Hartford  &  N.  Y.  S.  Co., 
40  Ct.,  48. 

9  Graves  v.  H.  &  N.  Y.  Steamboat  Co.,  38  Ct.,  143. 

*^  Hemphill  v.  Cheme,6  Watts   <&  Serg.,  62;    Dean  v.  Vaccaro,  2  Head 
(Tenn.),  488. 
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§  628.  The  carrier  must  deliver,  or  tender  a  delivery,  within  the  usual 
hours  of  business.  If  the  goods  arrive  in  the  evening,  too  late  for  de- 
livery on  the  same  day,  the  carrier's  responsibility  continues  until  the 
proper  time  arrives  for  making  a  delivery.  The  defendants  who  were 
common  carriers,  undertook  to  carry  certain  boxes  of  goods  on  the  railroad 
from  Philadelphia  to  Columbia.  The  cars  arrived  at  the  latter  place 
about  sundown  on  Saturday  evening,  and  by  direction  of  the  pldutifis 
were  placed  on  a  sideling.  The  plaintiffs  declined  receiving  the  goods 
that  evening  on  the  ground  that  it  was  too  late ;  whereupon  the  defend- 
antii'  agent  left  the  cars  on  the  sideling,  taking  with  him  the  keys  with 
which  the  cars  were  locked,  and  promising  to  return  on  Monday  morn- 
ing. The  cars  remained  there  till  Monday  morning,  when  they  were 
opened,  and  it  was  found  that  one  of  the  boxes  had  been  rifled }  and  it 
was  adjudged  that  the  defendants  were  answerable  for  the  goods  lost.^ 

§  G29.  The  owner  of  the  goods  in  the  hands  of  the  carrier^  has  the 
right  to  control  the  disposition  of  them.'  JPrima  facie  the  consignee  has 
the  right  to  control  the  delivery ; '  and  yet  the  shipper  may,  as  we  have 
seen,  reserve  to  liimself  the^t^  disponendij  and  by  transferring  the  bOl 
of  lading,  convey  the  property  to  any  other  party ;  and  where  he  does 
so,  the  party  thus  acquiring  the  indicia  of  title  has  the  right  to  demand 
and  receive  the  goods.  The  rule  has  been  recently  applied  to  the  re- 
ceipt given  by  a  railway  carrier  5  the  same  being  considered  in  the  na- 
ture of  a  bill  of  lading.^ 

'  Eagle  v.  White,  6  Wharfc.,  505;  Hill  v.  Humphreys,  5  Watts  &  Serg.,  123. 

*  C.  &  P.  R.  R.  Co.  V.  Sargent,  19  Ohio  St.,  438,  holds  that  the  party  deliv- 
ering and  paying  freight  on  goods,  may  resume  control  of  them. 

'  Sweet  V.  Barney,  23  N.  Y.,  335.  When  goods  are  delivered  by  a  vendor  to 
a  carrier  to  bo  conveyed  to  a  certain  place  with  the  added  words,  "  for  Messrs. 
Stein  &  Co.'* — these  persons  thns  appearing  to  be  the  consignees  of  the  goods, 
may  demand  them  of  the  carrier  at  another  place,  and  the  carrier  will  be  jnsti- 
fied  in  delivering  them.  C/Ork  Distilleries  Co.  v.  Great  Soathem  &.  Western  B. 
Co.  (Ireland),  7  L.  R.  H.  L.  Cas.,  269;  8  Ir.  R.  C.  L.,  334. 

^  Ante  $  210-213 ;  Emery's  Sons  v.  Irving  Kat.  Bank,  25  Ohio  St,  300; 
Mechanic3V&  Traders'  Bank  v.  Farmers'  &  Mechauics'  National  Bank,  GO  N.  T., 
40;  Bailey  v.  Hudson  River  R.  R.  Co.,  49  N.  Y.,  70 ;  City  Bank  v.  Rome,  W.  & 
O.  R.  R.  Co.,  44  N.  Y.,  13G;  4  N.  Y.,  497 ;  Rawls  v.  Deshler,  3  Keyes,  572 ;  Dows 
V.  Green,  24  N.  Y.,  638 ;  Cayuga  Co.  Bank  v.  Daniels,  47  N.  Y.,  632;  Marine 
Bank  of  Chicago  v.  Wright,  48  N.  Y.,  1 ;  First  Kat.  Bank  of  Cincinoati  t. 
Kelly,  57  N.  Y.,  34 ;  Brown  v.  Combs,  63  N.  Y.,  599  ;  Armonr  v.  Michigan  C.  R. 
Co.,  65  N.  Y.,  111.  It  is  apparent  from  these  cases  that  the  carrier  is  bound  to 
deliver  to  the  party  having  the  title.  The  carrier's  receipt  is  in  effect 
a  bill  of  lading.  National  Bank  of  Green  Bay  v.  Dearborn,  115  Maaa., 
219 ;  Newcomb  y.  Boston  &  Lowell  Railroad,  115  Mass.,  230 ;  Alderman  v. 
Eastern  Railroad,  115  Mass.,  233;  Southern  Ex.  Co.  r.  Dixon,  16  Albany  Law 
Journal,  491. 
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The  carrier  is  entitled  to  a  reasonable  time  to  ascertain  the  identity 
of  the  consignee,  or  party  holding  the  title.*  Being  responsible  for  any 
mistake,  the  law  allows  him  to  act  with  deliberation. 

§  630.  The  carrier  holds  the  goods  subject  to  the  vendor's  right  of 
stoppage  in  transitu,  where  that  right  exists  and  is  properly  asserted. 
The  right  to  stop  the  goods  in  their  transit,  is  based  on  the  vendor's 
equitable  demand  for  the  purchase  money.  It  is  of  equitable  origin ) 
it  does  not  proceed  upon  the  theory  of  rescinding  the  contract,  but 
rather  on  the  theory  of  repossessing  and  retaining  the  goods  as  a  secu- 
rity for  the  price.*  It  is  regarded  as  a  power  tacitly  reserved  out  of  the 
former  control  which  the  consignor  had  over  his  property  at  the  time  of 
delivering  it  to  the  carrier,  and  therefore  paramount  to  any  agreement 
between  the  carrier  and  consignee,  in  respect  of  any  duty,  or  right  of 
lien  which  may  arise  upon  those  or  other  goods ;  so  that  if  the  consign- 
or would  exert  this  privilege,  and  reclaim  the  goods,  he  is  subject  only 
to  such  lien  or  duty  as  may  have  arisen  in  consideration  of  that  particu- 
lar bailment,  for  the  labor  and  diligence  bestowed  on  the  goods.^ 

The  right  of  stoppage  in  transitu  on  a  sale  of  goods  on  credit,  arises 
where  the  vendee  becomes  insolvent  after  the  sale  and  before  the  goods 
have  been  actually  delivered  to  him,  or  to  his  agent  for  him  having 
some  authority  in  respect  to  the  goods  unconnected  with  their  transit ; 
as  to  keep  or  dispose  of  them.  The  basis  of  the  right  is,  that  the  in- 
solvency of  the  vendee  was  not  contemplated  by  the  vendor  in  the  sale, 
and  that  it  is  plainly  just  that  he  should,  on  account  of  that  unforeseen 
event,  endangering  the  loss  of  the  price  to  be  paid,  be  permitted  to 
reclaim  the  goods  and  keep  them  as  security  for  payment  at  any  time 
before  a  delivery  terminating  their  transit.  The  right  is  limited  to  that 
period,  and  ends  with  such  a  delivery.* 

§  631.  The  right  to  stop  the  goods  exists  only  where  they  are  sold  on 
a  credit ;  and  where  it  is  necessary  to  secure  the  payment  of  the  pur- 
chase money  )  c.  g.,  it  does  not  exist  where  the  consignor  owes  the  con- 
signee a.  debt,  equal  in  amount  to  the  purchase  price.' 
I     The  right  exists  where  the  consignee  is  insolvent  at  the  time  of  the 


*  HcEntee  v.  New  Jersey  Steamboat  Co.,  45  N.  Y.,  34. 

«  Gibson  v.  Caruthers,  8  M.  and  W.,  337 ;  Valpy  v.  Oakley,  16  Q.  B.,  941 ;  20 
L.  J.  Q.  B.,  380 ;  Griffiths  v.  Perry,  E.  and  E.,  080 ;  38  L.J.  Q.  B.,204;  Went- 
wortU  V.  Outhwaite,  10  M.  and  W.,  436 ;  Martindale  v.  Smitb,  1  Q.  B.,  389. 

*  Oppenbeim  v.  Russell,  3  Bos.  and  Pal.,  49 ;  Jeremy  on  Cor.,  103 ;  Gossler  v« 
Scbepeler,  5  Daly,  476. 

*  Harris  v.  Pratt,  17  N.  Y.,  249, 263 ;  5  Daly,  476. 
<  Clark  T.  Mauran,  3  Paige  Cb.^  373. 
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purchase;  or  becomes  so  before  the  goods  are  delivered  to  himJ  The 
right  docs  not  necessarily  presuppose  a  fraud  in  the  purchase ;  and  while 
the  right  can  hardly  be  asserted  where  the  vendor  knew  of  the  purchaner's 
insolvency  at  the  time  of  the  sale,  it  i&  clear  that  the  consignor  and  seller 
may  assert  the  right  where,  after  the  sale,  he  learns  the  fact  that  such 
insolvcncif  existed  at  the  time  of  the  sale,  viz.,  general  inability  by  the 
purchaser  to  pay  his  debts.* 

The  right  remains  so  long  as  the  goods  are  in  the  hands  of  the  car- 
rier or  other  persons  concerned  in  transporting  them  to  the  place  of 
destination.  It  exists  until  the  transit  has  ended;  until  the  goods  come 
into  the  actual  or  constructive  possession  of  the  vendee;  until  they  come 
into  the  hands  of  some  one  receiving  them  as  his  agent,  unconnected 
with  tho  business  of  forwarding  them.^  The  right  exists  as  long  as  the 
goods  remain  in  tho  hands  of  a  carrier  or  middleman ;  it  does  not  ceaao 
on  the  carrier's  storing  the  goods  in  his  own  warehouse,  nor  until  he 
actually  delivers  the  goods/  Delivery  to  a  warehouseman  or  wharf- 
inger, who  receives  the  goods  at  the  place  of  destination  in  the  ordinary 
course  of  business  as  a  middleman,  is  not  a  constructive  delivery  to  the 
purchaser ;  ^  and  the  storing  of  the  goods,  at  the  place  of  destination, 
in  a  warehouse  which  tho  consignee  is  accustomed  to  use  as  his  own,  or 
placing  them  on  a  wharf  from  which  the  consignee  is  to  take  them,  is  a 
delivery  of  the  goods  terminating  the  right  to  arrest  them.* 

Tho  right  continues  to  exist  until  the  buyer  receives,  or  has  transfer- 
red tho  property  to  a  bona  fide  purchaser  for  value,  by  a  transfer,  or  by 
a  pledge  of  the  bill  of  lading.  But  since  a  transfer  of  the  bill  to  a  pur- 
chaser, or  to  a  party  honestly  making  advances  upon  it,  is  valid,  it  neces- 
sarily cuts  ofif  the  right  of  stoppage  in  transitu.'^  And  the  carrier  must 
respect  the  rights  of  the  party  thus  acquiring  the  title  to  the  property.' 

'  Tbe  act  is  adverse  to  the  vendee ;  Ash  v.  Putnam,  1  Hill,  302 ;  5  Daly,  476. 

'  Parker  v.  Gossage,  2  C.  M.  and  R.,  617;  Biddlecome  v.  Bend^  4  Ad.  &  £., 
332;  Buckley  v.  Fumiss,  15  Wend.,  137;  17  Wend.,  504;  Hitchcock  r,  Covill, 
20  Wend.,  167 ;  Lacker  v.  Rhoades,  51  N.  Y.,  641. 

>  Mottram  y.  Heyer,  5  Denio,  629;  Covill  v.  Hitchcook,  23  Wend.,  611 ;  Hd- 
brook  V.  Vose,  6  Bosw.,  76. 

^Calahan  v.  Babcock,  21  Ohio  St.,  281. 

^  Edwards  v.  Brewer,  3  Mees.  &  Wels.  R.,  375. 

«  Rowe  V.  Pickford,  8  Tannt.,  83 ;  Sawyer  v.  Joslin,  18  Vt,  172.  The  right 
is  lost  where  the  consignee  intercepts  the-goods  on  the  roate,  and  takes  them 
into  his  custody.    Foster  v.  Framptoa,  6  B.  <&  C,  107. 

^  Dows  V.  Greene,  24  N.  Y.,  638;  Gumey  v.  Behrend,  3  Ellis  4k  Bl.,622; 
Lickbarrow  v.  Mason,  1  Smith's  L.  Cases,  199,  6th  ed.  As  to  effect  of  seller'a 
salt  and  recovery  against  carrier,  see  Rawls  v.  Deshler,  3  Eeyefl»  £72. 

•  Bailey  t.  Hudson  River  R.  R.  Co.,  49  N.  Y.,  70. 
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§  G32.  The  right  of  stoppage  in  transitu  is  exercised  by  giving  to  the 
eanier  or  middleman  notice  not  to  deliver  over  the  goods  to  the  con- 
signee, aooompanied  by  a  tender  of  the  freight  and  legal  charges.  The 
form  of  the  demand  is  not  important :  it  is  the  carrier's  duty  to  obey 
and  act  upon  the  notice ;  but  since  he  acts  upon  his  own  responsibility, 
his  prudent  course  is  to  ask  for  a  bond  of  indemnity,  protectmg  him 
against  his  possible  liability  to  the  coneignee.^ 

The  demand  must  be  made  of  the  prq>er  party;  the  notice  must  be 
given  to  the  carrier  or  middleman  in  whose  custody  the  goods  arc  iat 
the  time,  so  as  to  prevent  a  delivery  of  them  to  the  vendee.'  In  order 
to  make  the  notice  effectual,  it  must  be  given  cither  to  the  person  who 
has  the  immediate  custody  of  the  goods,  or  to  the  principal  whose  ser- 
vant has  such  custody,  at  such  time  and  under  such  circumstances  that 
he  may  with  reasonable  diligence  prevent  the  delivery  of  the  goods  to 
the  purchaser  or  consignee.^ 

Without  going  more  fully  into  this  subject,  it  is  proper  to  observe 
that  the  right  to  stop  the  goods  at  any  time  before  they  come  into  the 
possession  of  the  consignee,  is  favored,  because  founded  in  equity  ;  and 
that  it  prevails  over  attachments  and  executions  levied  upon  the  prop- 
erty on  behalf  of  the  creditors  of  the  consignee  at  any  time  before  the 
same  reaches  him ;  the  vendor's  right  being  considered  the  older  and 
preferable  lien.^ 

§  G33.  The  carrier  is  bound  to  deliver  the  goods  on  payment  of  the 
freight;  the  obligation  to  deliver  and  to  pay  being  mutually  dependent, 
the  one  upon  the  other.'  The  acts  are  simultaneous  and  concurrent ; 
the  carrier  is  not  bound  to  deliver  without  payment,  and  the  consignee 
is  only  bound  to  pay  the  freight  on  a  delivery  of  the  goods ;  that  is,  when 
they  are  landed  and  ready  to  be  placed  in  the  custody  of  the  consignee.' 
The  active  duty  in  making  a  delivery  is  with  the  carrier,  and  as  a  fact 
usually  precedes  the  payment  of  the  freight ;  but  where  the  delivery  is 
procured  by  a  false  and  fraudulent  promise  to  pay  the  freight  as  soon 
as  the  goods  are  reoeived,  the  carrier  may  disaffirm  the  act  and  retake 
or  recover  the  goods  in  an  action  of  replevin.® 

^  The  TigreBs,  32  Ia  J.  Adm.,  97.  As  to  the  form  of  the  notice  or  demand 
required,  see  Harris  v.  Pratt,  17  N.  Y.,  249, 252. 

'  Mottram  v.  Ileyer,  5  Denio,  629. 

>  Wbiteliead  v.  Anderson,  9  Mees.  &  Welsb.,  518. 

^  Smith  V.  Goss,  1  Campb.,2SS;  15  Wend.,  14 1,  145;  Coate8T.Railten,6Bani. 
&  Cress.,  4*22 ;  7  Term,  43G ;  Dixon  T.  Baldwin,  5  EiMt,  IdG;  Ko\re  v.  Piokford, 
6  Tanut.,  83. 

'  Clark  V.  Masters^  1  Bosw.,  177 ;  Langworthy  ▼.  N.  Y.  Sc  Hai'lem  R.  Co.,  3 
£.  D.  Smith,  195. 

<  Bigelow  V.  Ueaton,  G  Hill,  43 ;  S,  C,  4  Denio,  49G. 
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VIII.  Cakbiee's  Hire  oe  Rewabd. 

§  G34.  One  groand  on  which  the  carrier's  responsibility  arise8y  is  the^ 
reward  he  receives  for  the  carriage  or  transportation  of  property.   Hence 
where  the  value  of  the  goods  delivered  to  him,  is  fraudulently  concealed 
or  misrepresented;  the  carrier  cannot  be  held  liable  on  the  contract  for 
the  value  of  the  goods.* 

The  hire,  price  or  reward  for  the  carriage,  is  of  the  essence  of  the 
carrier's  contract ; — ^he  is  not  a  common  carrier  unless  he  carries  for 
hire.'  It  is  not  however  necessary  that  the  hire  should  be  agreed  upon 
at  a  fixed  sum.  His  character  is  such  that  the  law  implies  an  under- 
talcing  or  promise  to  pay  him  a  reasonable  reward  for  the  carriage  of 
the  goods  delivered  to  him  for  that  purpose.^ 

The  carrier's  duty  to  receive  and  carry  all  goods  tendered  to  him,  of 
the  kind  he  usually  carries,  is  qualified  by  his  right  to  demand  prepay- 
ment of  his  hire  or  compensation.^  But  if  he  omit  to  demand  prepay- 
ment, and  refuse  to  receive  the  goods,  a  general  tender  of  a  reasonable 
reward  for  the  carriage  will  be  sufficient  to  charge  him  in  an  action  for 
a  refusal.'  Having  received  the  goods  for  carriage  without  a  prepay- 
ment of  his  hire  or  freight,  the  law  gives  him  a  right  to  demand  his 
compensation  on  the  delivery  of  the  goods  at  the  place  of  destination. 
And  to  secure  this  right  a  lien  is  given  to  him  on  the  property.® 

§  635.  The  contract  generally  regulates  the  payment  of  freight,  and 
determines  when  it  becomes  due.  Under  an  entire  contract,  freight 
becomes  due  on  a  fulfillment  of  the  agreement  according  to  its  terms.'' 
Where  a  vessel  is  chartered  for  a  voyage  out  and  home,  for  a  8x>ecific 
sum  of  money  to  be  paid  on  her  return,  no  freight  is  earned  unless  the 
vessel  completes  the  homeward  voyage ;  because  by  the  agreement  of 
the  parties  the  outward  and  homeward  voyage  are  one,  and  the  profit 
depends  on  the  entire  performance.'  The  contract  is  to  be  enforced, 
according  to  its  terms,  so  as  to  carry  into  effect  the  expressed  intention 
of  the  parties. 


■  Jeremy  on  Law  of  Car.,  33 ;  Magnin  v.  Dinsmore,  62  N.  T.,  ZS, 
«  Satteriee  v.  Groat,  1  WeniL,  272 ;  7  N.  H.,  157 ;  3  Barb.,  338 ;  1  Pick.,  50. 
s  Allen  V.  Sewall,  2  Wend.,  327  ,*  6  Wend.,  335;  Merritt  v.  Eorlo,  29  K.  T., 
115. 

*  19  Wend.,  239 ;  2  Kent's  Comm.,  599. 

*  10  N.  H.  481 ;  12  Mees.  &  Welsh.,  766 ;  5  Bing.,  217. 

*  Jeremy  on  Car.,  84. 

^  Barker  v.  Cheriot,  2  John.  K.,  352 ;  Scott  t.  Libby,  8  John.  R,  336. 

*  Penoyer  v.  Hallett,  15  John.  B.,  332;  Llddard  t.  Lopes,  10  East,  529; 
Lorillartl  v.  Palmer,  15  John.  R.,  14 ;  8.  C,  16  John.  B.,  348;  the  contract  may 
bo  divisible;  Bnirell  v.  Cleeman,  17  John.  B.,  72. 
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The  contract  being  single  and  indivisible,  as  it  generally  is,  freight 
can  only  bo  recovered  on  a  delivery  of  tho  goods.^  Being  drawn  in  such 
terms  that  the  freight  is  to  be  paid  by  weight,  measure  or  package,  the 
contract  is  divisible,  and  freight  may  be  collected  on  the  goods  deliv- 
ered.^ 

§  036.  Tho  shipper  or  consignee,  the  party  in  interest,  has  a  right  to 
stand  upon  the  terms  of  tho  contract  ]  and  a  purchaser  of  the  goods 
while  in  transit,  taking  tho  bill  of  lading  in  good  faith,  and  relying  upon 
it  for  the  amounts  and  quality,  is  more  favorably  considered.  Hois  not 
bound  to  accept  different  articles  or  quantities,  nor  will  his  acceptance 
of  a  part  of  tho  articles,  without  knowledge  of  any  deficiency,  preclude 
him  from  asserting  his  rights  under  the  contract :  ^  he  is  not  bound  to 
receive  or  pay  freight  on  a  different  kind  of  goods  from  those  described 
in  tho  bill  of  lading ;  ho  has  a  right,  purchasing  or  making  advances  on 
the  goods  while  in  transit,  to  rely  upon  the  statement  of  fact  contained 
in  the  bill.*  The  rule  does  not  apply  in  favor  of  an  immediate  party  to 
the  bill,  so  as  to  exclude  proof  of  fraud  or  mistake  in  the  amount  or 
quality  of  the  goods  actually  shipped ;  and  hence  the  carrier  may  re- 
cover  freight,  on  delivering  the  goods  received  by  him.* 

§  G37.  The  freight  to  be  paid  a  ship  carrier  for  transporting  goods, 
includes  a  compensation  for  lading  them;®  the  vessel  need  not  therefore 
break  ground  or  start  on  her  voyage,  to  secure  the  benefit  of  the  con- 
tract. If  tho  shipper  demands  a  redelivery  of  the  goods  before  the 
ship  sails,  as  he  may  do  by  the  usage  of  trade,  he  must  pay  the  stipu- 
lated freight,  besides  indemnifying  the  master  against  liability  on  any 
bill  of  lading  given  by  him  for  the  goods.''  An  attaching  creditor  seiz- 
ing the  goods,  is  not  allowed  to  withdraw  them  on  any  better  terms. 


1 


'  1  Sayword  v.  Steyens,  3  Gray,  97 ;  The  Nathaniel  Hooper,  3  Sanmer,  654 ; 
Tiiiell  T.  Gage,  4  Allen,  845 ;  Sampago  v.  Salter,  1  Mason,  43 ;  Case  v.  Balti- 
more Ins.  Co.,  7  Cranch,  358. 

*  Bitchie  v.  Atkinson,  10  East,  295;  Christy  v.  Row,  1  Taunt.,  300 ;  Price  v. 
Hartshorn,  44  N.  Y.,  94 ;  M'Gaw  v.  Ocean  Ins.  Co.,  23  Pick.,  405. 

*  Byrne  v.  Weeks,  7  Bosw.,  372. 

*  Dowes  V.  Perrin,  IG  N.  Y.  325 ;  Bates  v.  Todd,  1  M.  &  E.,  106;  Berkley 
T.  Watkins,  7  Adol.  &•  Ellis,  29;  the  master  is  estopped  from  denying  that  he 
had  tho  goods ;  Thompson  t.  Dening,  14  Meeson  &  W.,  403. 

»  Meyer  v.  Peck,  28  N.  Y.,  590 ;  9  N.  Y.,  529. 

*  Cutting  y.  Lyons,  1  Bos.  &  Pull.,  364. 

^  Tindall  v.  Taylor,  28  Eng.  L.  &  Eq.,  216;  Bartletfc  v.  Camley,  6  Ihier, 
194.  A  shipper  of  goods  on  a  railroad  may  resume  control  of  tbem  in  a  reason* 
able  manner:  C.  &  P.  R.  R.  Co.  r.  Sargent,  19  Ohio  St.,  438;  the  shipper 
heing  the  owner;  Soathem  Ex.  Co.  v.  Dixon,  15  Albany  Law  Journal,  49L 
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The  rule  is  tlio  same  where  the  owner  shipping  the  goods,  demands  and 
receives  them  at  some  intermediate  point,  before  reaching  the  place  of 
destination,  without  any  waiver  of  his  rights  by  the  carrier.^  On  the 
same  ground,  where  the  shipper  has  the  goods  insured,  and  the  insurer, 
after  a  damage  covered  by  the  policy,  intervenes  and  takes  possession 
of  the  goods  as  for  a  total  loss  under  the  terms  of  the  policy,  the  carrier 
being  ready  and  able  and  willing  to  continue  the  transportation  to  the 
place  of  delivery,  is  entitled  to  recover  freight  5  pro  rata  ithieris  whero 
ho  consents  to  surrender  the  goods.*  The  insurer  acts  under  a  right  de- 
rived from  the  owner  and  shipper  j  and  the  latter  has  the  right  to  de- 
mand and  receive  the  goods,  on  paying  the  stipuJated  freight.  It  follows 
that  an  acceptance  of  the  goods  by  the  insurer  is  equivalent  to  a  recent 
of  them  by  the  shipper  -,  and  the  acceptance  being  voluntary,  tho  car* 
rier  is  entitled  to  pro  rata  freight.' 

§  038.  Freight  is  earned  on  the  delivery  of  the  cargo  at  the  place  of 
destination ;  and  no  freight  is  due  on  goods  which  perish  by  the 
perils  of  the  sea,  during  the  course  of  the  voyage.^  But  where  a 
ve.^sel  is  driven  by  tho  perils  of  the  sea  into  an  intermediate  port^  and 
is  unable  to  proceed  to  the  port  of  destination,  and  the  owner  elects  to 
receive  the  goods  at  the  intermediate  port.,  freight  pro  rata  itineris  may 
be  justly  claimed  on  the  goods  so  received.*  If  the  carrier  offer  to 
hire  another  vessel  on  which  to  forward  the  cargo,  or  is  able  within  a 
reasonable  time  to  repair  his  own  vessel  so  as  to  proceed  on  the  voyage, 
he  is  entitled  to  demand  his  full  freight.®  But  if  the  master,  without 
sufficient  cause,  refuses  to  repair  his  ship  or  to  send  on  the  goods  by 
another  vessel,  the  owner  may  demand  the  goods,  and  is  discharged 
from  freight,  both  full  and  pro  rata!^  To  entitle  the  carrier  to  pro  rata 
freight,  there  must  be  a  voluntary  acceptance  of  the  goods  by  the  owner ; 
for  if  he  bo  forced  or  constrained  to  receive  them  at  the  intermediate 
port,  or  lying  derelict  on  the  shore*  this  is  not  such  an  acoeptanoe 


^  Ellis  V.  Willard,  9  N.  T.,  52d;  ohm  of  the  ahip  Hooper,  3  8miiner,  519. 

«  McKibbin  v.  Peck,  39  N.  Y.,  262. 

'  Welsh  V.  Hicks,  G  Cowen,  504 ;  ParBons  v.  Hoidy,  14  Wend.,  215 ;  Smyth 
▼.  Wright,  15  Barb.,  51,  and  cases  there  cited.  Tho  authority  of  these  cases  is. 
not  alfectcd  by  Atlantic  M.  Ins.  Co.  v.  Bird,  2  Bosw.,  195. 

*  Frith  V.  Barker,  2  .Jobn  B.,  327 ;  C  Duer,  191. 

'  Robinson  v.  Marino  Ins.  Co.,  2  John.  B.,  324 ;  Smith  ▼.  Wright^  15  Barb.,  51 

<  Lake  v.  Lynde,  2  Burr.,  882 ;  Mulloy  y.  Backer,  5  East,  316. 

^  Smith  V.  Wilson,  8  East,  437 ;  Hnstin  v.  Union  Ins.  Co.,  1  Wash.  C.  R., 
580 ;  Callendar  v.  Ins.  Co.  of  K.  A.,  5  BinxL,  525 ;  ]>iumett  Y.  twahagSBk  3 
John.  R.,  154. 
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of  them  as  \rill  raise  an  implied  promise  to  pay  the  freight  to  that 
place.^ 

Tho  event  on  w]^ch  pro  rata  freight  is  claimed,  is  not  provided  for 
in  the  contract  between  the  parties.  There  is  not  therefore  any  legal 
claim  to  it,  on  an  abandonment  of  the  voyage  at  an  intermediate  port, 
founded  on  the  original  contract.  The  action  must  be  based  upon  a 
new  or  implied  contract,  arising  out  of  the  situation,  and  the  acts  of  tho 
parties.  The  owner  of  the  goods,  having  the  advantage  of  a  part  per- 
formance of  tho  original  contract,  onght  to  pay  for  the  benefit  he  has 
received ;  and  is  held  liable  on  an  implied  contract  to  that  eflect,  where 
he  voluntarily  accepts  the  goods.^ 

§  680.  When  freight  is  paid  in  advance,  on  a  contract  for  the  carriago 
and  delivery  of  goods,  and  the  vessel  is  captured  or  shipwrt^oked,  and 
the  voyage  broken  up,  the  shipper  is  entitled  to  a  return  of  the  freight ; 
the  consideration,  the  transportation  and  delivery,  having  failed.^  The 
vessel  being  disabled  on  the  voyage,  the  carrier  may  earn  freight  by 
sending  forward  the  goods  by  another  ship.^  So  where  a  passenger 
took  ship  and  paid  his  passage  iu  advance  from  Amsterdam  to  Batavia, 
and  on  the  voyage  the  vessel  put  into  New  York  in  distress,  and  the  owner 
there  offered  him  a  passage  in  another  ship,  larger  and  more  commo* 
dius,  to  Batavia,  and  he  declined  the  offer ;  he  was  not  permitted  to  re- 
cover back  any  part  of  the  passage  money ;  since  it  was  his  own  fault  tha,t 
ho  did  not  proceed  on  his  voyage.  The  contract  being  entire,  a  return 
can  only  be  demanded  on  showing  a  failure  to  fulfill  its  terms.^ 

Passage  money,  and  freight  which  is  the  hire  or  reward  paid  to  the 
master  and  owners  of  vessels  for  the  transportation  of  goods,  and  tho 
price  paid  to  tho  carrier  for  the  conveyance  of  goods  by  land,  are  regu- 
lated by  the  same  general  principles,  and  recoverable  under  like  circum- 

^  The  Atlantic  M.  Ins.  Co.  v.  Bird,  2  Bosw.,  195;  Kinsman  v.  N.  T.  Mntnal 
Ins.  Co.,  5  Bo6W.,  460,  474;  Welch  t.  Hicks,  6Cowen,  504;  7  Cowen,  564;  9 
John.  R.,  19. 

*  Welch  v.  Hicks,  6  Cowen,  604 ;  Parsons  v.  Hardy,  14  Wend.,  ^15 ;  Smith 
T.Wright,  15  Barb.,  51;  2  Cionpb.,  466;  2  Burr.,  881;  7  Term,  877;  5  East, 
316 ;  10  East,  526 ;  9  John.  R.,  186  ;  2  Bosw.,  195 ;  Williams  r.  Smith,  2  Caines' 
K.,  213;  Richardson  v.  Young,  38  Penn.  St.,  109;  Rogers  v.  West,  9  Ind.,  400 

'  Watson  V.  Dnykinck,  3  John.  R.,  335;  Phelps  v.  Williamson,  5  Sandf., 
678 ;  Emery  v.  Danbar,  1  Daly,  408 ;  Griggs  v.  Austen,  3  Pick.,  20 ;  see  same 
principle  applied  in  Tompkins  v.  Dudley,  25  N.  Y.,  275 ;  Tirrell  v.  Gage,  4 
Allen,  245. 

*  Rosetto  T.  Gnmey,  11  C.  B.,  176 ;  Bbipton  v.  Thorton,  9  A.  and  E.,  314; 
10  Gray,  443 ;  52  Maine,  265. 

'  Dotouchcs  T.  Peck,  9  John.  B.,  210;  Odgen  t.  Mutual  Ins.  Co.,  35  N.  Y., 
418. 
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stances.^  If  there  is  an  agreement  between  the  parties  in  respect  to  tha 
freight  or  liiro  to  be  paid,  the  rights  and  duties  of  each  grow  out  of  the 
written  stipulations  between  them.*  There  being  no  express  contract^ 
the  hire  or  freight  becomes  due  on  delivery  at  the  place  of  destination ; 
and  being  paid  in  advance,  it  may  be  recovered  bacli,  where  it  is  not 
subsequently  earned  ]  ^  unless  the  failure  to  earn  freight  is  caused  by 
the  owner  of  the  goods.* 

§  C40.  The  goods  being  damaged  on  the  voyage  by  causes  for  which. 
the  carrier  is  responsible,  the  damages  are  to  be  deducted  from  the 
freight  3  cither  because  no  freight  has  been  earned,  or  because  the  owner 
of  the  goods  has  a  counterclaim  for  the  loss  he  has  sustained,  and  a 
right  to  have  it  deducted  from  the  freight.^  The  carrier  docs  not  per- 
form his  contract  unless  he  transports  and  delivers  the  goods  with 
diligence  and  slvill ;  and  if  through  his  neglect  or  default  the  goods  are 
injured  to  an  amount  exceeding  the  freight,  he  cannot  recover  anything 
for  his  services,  the  defence  being  properly  interposed.* 

The  carrier  is  also  liable  for  any  deficiency  in  the  amount  of  the 
goods  received  by  him ;  e.  r/.,  in  a  cargo  of  grain.^  The  amount  received 
and  delivered  being  ascertained,  he  must  answer  for  the  deficiency  ;  *  as 
he  must  where  he  guarantees  the  quantity ;  ^  or  converts  a  part  of  the 
goods  to  his  own  use ;  ^^  or  fails  without  any  legal  excuse  to  deliver  any 
portion  of  them," 

^  Mnlloy  V.  Backer,  5  East,  321 ;  Moffatt  v.  East  India  Co.,  10  Easti  468;  3 
John.  R,  .335 ;  1  Peters,  126 ;  3  Pick.,  20;  35  N.  T.,  418. 

'  Bargess  v.  Gun,  3  Harr.,  and  John.  B.,  225 ;  10  Watts,  384 ;  13  East,  567; 
5  Bosw.,  460 ;  7  Ellis  and  B.,  633. 

*  Lane  v.  PennimaD,  4  Mass..  91 ;  2  Sumner,  589;  Quimby  t.  Vanclerbilt,  17 
K.  Y.,  306 ;  Mintnm  v.  Warren  Ins.  Co.,  2  Alien,  86 ;  Benner  v.  Equitable  Safety 
Ins.  Co.,  6  Allen,  222 ;  9  Allen,  311 ;  13  Penn.  St.,  33 ;  Briggs  v.  Vanderbilt,  19 
Barb.,  222. 

^  Griggs  v.  Austin,  3  Pick.,  20 ;  9  John.  B.,  210. 

'  Angel  on  Car.,  $  $  409-413. 

<  Leech  V.  Baldwin,  5  Watts,  446 ;  Hamphreys  v.  Beed,  6  Whart,  433 ;  Ed- 
wards V.  Todd,  1  Scam.,  463;  Ewart  v.  Kerr,  1  M'Moll.,  141;  1  Bice,  203; 
Dickinson  v.  Haslit,  3  Harris  and  J.,  345 ;  Schureman  v.  Withers,  Anthon  K.  P., 
330 ;  Dyer  v.  Grand  Trunk  R.  Co.,  42  Vt.,  441. 

T  Wrigbt  v.  Baldwin,  18  N.  Y.,  428. 

'  The  receipt  contsuned  in  the  bill  of  lading  is  i^ma/acie  evidence  of  tha 
amount  received  by  the  carrier,  and  may  be  explained  or  contradicted.  Abbe 
V.  Eaton,  51 N.  Y.,  410. 

*  Bissel  V.  Campbell,  54  N.  Y.,  353.  The  amount  must  be  proved  like  nj 
otber  fact,  by  the  parties  measuring  the  grain. 

^»  Ely  V.  Ehlo,  3  N.  Y.,  503 ;  Davis  v.  Pattison,  24  N.  Y.,  317. 
."  Schieffelin  v.  Hawey,  6  John.  R.,  170 ;  24  N.  Y.,  317. 
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An  acceptance  of  the  goods  by  the  consignee,  on  the  line  of  the  transit 
or  at  the  place  of  destination,  does  not  waive  the  consignee's  action  for 
damages  to  the  property  by  the  carrier's  negligence.*  Kor  does  a  pay- 
ment of  freight  under  protest,  prevent  a  subsequent  action  to  recover  it 
back.^  On  these  grounds  the  better  opinion  is  that  the  consignee  can- 
not reject  goods  brought  to  him,  and  discharge  himself  from  freight,  on 
the  ground  that  they  are  so  much  damaged  and  depreciated  that  they 
are  not  equal  in  value  to  the  freight.'  And  it  is  quite  clear  that  a  con- 
signee cannot  refuse  to  receive  part  of  a  cargo  on  the  ground  that  the 
other  part  has  been  lost  or  injured.^  A  diminution  in  the  contents  of 
casks  containing  wine,  rum  or  other  liquids,  by  leakage,  fermentation, 
or  inherent  waste,  without  fault  on  the  part  of  the  carrier,  does  not 
diminish  his  right  to  recover  freight  On  the  other  hand,  a  diminution 
in  the  quantity  arising  from  causes  for  which  he  is  answerable  under  his 
contract,  will  deprive  him  of  his  freight  on  the  part  thus  lost.'  Receiv- 
ing the  casks  in  good  order,  it  is  for  him  to  show  a  loss  of  their  contents 
by  some  cause  for  which  he  is  not  responsible.® 

§  641.  It  is  very  common  for  the  owner  of  a  vessel  taking  in  a  cargo 
for  a  given  voyage,  to  procure  a  policy  on  the  freight  to  be  earned  on 
the  transportation  of  the  goods.  In  effect,  the  insurer  contracts  that 
the  vessel  shall  be  capable  of  performing  the  voyage  so  as  to  earn  her 
freight  money,  notwithstanding  the  perils  insured  against :  and  his  con- 
tract is  made  upon  certain  implied  conditions,  among  which  are  these ; 
that  the  vessel  shall  be  navigated  with  skill  and  vigilance,  and  that 
being  disabled  on  the  voyage,  it  shall  be  repaired  where  that  can  be 
done  within  a  reasonable  time,  and  then  continue  the  voyage  and  earn 
the  freight  money.  The  same  diligence  and  skill  which  are  due  to  the 
shipper,  are  also  duo  to  the  insurer  of  the  freight  money,^  or  to  the  in- 
surer of  passage  money.' 

^  Bowman  y.  Teall,  23  Wend.,  306;  Witbeis  v.  N.  J.  Steamboat  Co.,  48  Barb., 
455 ;  S.  C,  51  N.  T.,  626 ;  22  Barb.,  278 ;  56  Barb.,  121. 

'  Harmony  t.  Bingham,  12  N.  Y.,  99. 

'  Abbott  on  Ship.,  427 ;  Bartram  v.  M'Eee,  1  Watts,  39;  Basten  v.  Butler,  7 
East,  479 ;  Griswold  v.  N.  T.  Ins.  Co.,  3  John.  B.,  321;  Herbert  v.  Hallett,  3 
John.  Cas.,  93 ;  Saltos  v.  Ocean  Ins.  Co.,  14  John.,  138. 

«  M.  S.  d^  N.  I.  R.  Co.  T.  Bivens,  13  Ind.,  263. 

'  Kelson  v.  Stephenson,  5  Dner,  538. 

*  Arend  V.  Liverpool,  N.  Y.  ^Phila.  Steamship  Co.,  6  Lans.,  457;  S.C.y  64 
Barb.,  118;  53K.Y.,  606. 

f  Allen  T.  Mercantile  Mut.  Ins.  Co.,  44  K.  Y.  437 ;  S.  C,  46  Barb.,  642 ;  Scot- 
tiah  Marine  Ins.  Co.,  20  Eng.Law  and£q.,  24;  Hogg  v.  Augusta  Ins^Ca,  7 
Bu«r.  U.  S.,  604. 

•  Ogden  T.  N.  Y.  Mut.  Ins.  Co.,  4Bo0w.,  447;  S.  C,  35  K.  Y.,  418. 
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Expressed  in  another  form;  the  insurer  assumes  certain  risks  of  loss 
on  the  freight;  and  no  others ;  and  he  becomes  liable  for  loss  in  those 
cases  only  which  fall  within  the  scope  of  his  undertaking^  or  within  the 
risks  assumed  by  him.  Eliminating  all  causes  of  loss  except  those 
covered  by  the  policy^  and  the  underwriter  must  answer  for  the  ship^ 
failure  to  cam  freight  or  passage  money  by  a  safe  conveyance  of  the 
goods  and  passengers  to  the  place  of  destination.^ 

The  assured  may  abandon  a  vessel  to  the  underwriter,  when  she  is 
injured  by  the  i>Grils  insured  against,  to  a  moiety  of  her  value  ;  that  is, 
when  she  is  so  injured  that  it  will  cost  more  than  half  her  value,  as 
stated  in  the  policy,  to  place  her  in  as  good  order  and  condition  as  she 
was  in  when  the  policy  took  effect.  Having  a  right  to  abandon  the 
ship  as  a  technical  or  constructive  total  loss,  the  shipper  cannot  require 
him  to  repair  for  the  purpose  of  sending  on  the  cargo ;  and  so  a  total 
loss  of  the  vessel  involves  the  loss  of  the  freight.*  Where  the  law  does 
not  justify  the  owner  in  thus  abandoning  the  ship,  he  cannot  by  surren- 
dering the  goods  to  the  shipper  free  of  freight,  establish  a  right  to  re- 
cover freight  on  the  policy.*  But  where  a  vessel  ia  insured  by  one 
company,  and  her  cargo  by  another,  and  the  vessel  proceeding  on  her 
voyage  goes  ashore  in  a  storm  near  the  place  of  destination,  and 
becomes  a  complete  wreck ;  and  the  owner  abandons  the  vessel  and 
cargo  to  the  respective  underwriters,  who  accept  the  same ;  the  ship- 
owner is  entitled  to  recover  full  freight  in  an  action  on  the  policy,  not- 
withstanding a  part  of  the  cargo  is  subsequently  saved  from  the  wreck, 
in  a  damaged  condition,  by  the  use  of  other  vessels.^  The  trans- 
action, the  abandonment  and  acceptance  of  the  vessel,  and  of  the 
cargo,  and  of  the  freight  list,  by  the  respective  underwriters  thereon, 
operated  as  a  transfer  of  the  property. 

Disabled  on  the  voyage,  after  the  service  has  been  partly  performed, 
it  is  the  master's  duty  to  earn  freight  if  he  can,  by  forwarding  the  cargo 
by  another  vessel.*  Ho  is  under  no  such  obligation,  where  no  other 
conveyance  can  be  found  at  the  port  of  necessity,  where  no  freight  has 

*  DoWolf  T.  State  M.  F.  &  M.  Ins.  Co.,  6  Dner,  191 ;  Ogden  ▼.  N.  Y.  Mat.  Ina. 
Co.,  BUpra;  and  Allen  v.  Mercantile  Mat.  Ins.  Co.,  Bupro. 

*  American  Ins.  Co.  v.  Center,  5  Wend.,  45 ;  as  to  the  mode  of  catimating 
the  cost  of  repairs  and  the  dedaction  to  be  made,  one-third  new  for  old.  See 
Depuy  V.  United  Ins.  Co.,  3  John.  Cas.,  182;  Dnaham  ▼.  Com.  Ids.  Co.,  U 
John.,  315 ;  Peclo  y.  Merchants'  Ins.  Co.,  3  Mason,  27 ;  3  Wend.,  658;  1  Covrtm, 
265 ;  5  Cowen,  G3 ;  21  Pick.,  456. 

*  Allen  Y.  Mercantile  Mat.  Ins.  Co.,  44  N.  Y.,437. 

*  Buffalo  City  Bank  v.  N.  W.  Ins.  Co.,  30  N.  Y.,  251. 

'  Kinsman  v.  N.  Y.  Mat.  Ins.  Co.,  6Bosw.,  460, 472;  9  John.  B.|  2L 
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been  earned;  or  where  the  expense  of  sendmg  on  the  cargo  by  another 
vessel  will  exceed  a  moiety  of  the  freight,^ 

When  the  master  hires  another  vessel  at  an  intermediate  port,  to 
carry  forward  the  goods,  the  cargo  is  chargeable  on  its  arrival  at  the 
port  of  destination,  with  the  increase  of  freight  arising  from  the  charter 
of  the  new  ship ;  that  is  to  say,  ra:teable  freight  to  the  port  of  distress, 
and  the  freight  on  the  new  ship,  together  with  the  expenses  of  transship- 
ment. From  necessity  the  master  becomes  the  agent  of  the  owner  of 
the  cai^o.* 

§  042.  The  carrier  has  a  right  to  demand  payment  of  his  freight  as 
a  condition  of  the  delivery  of  the  goods,  or  final  surrender  of  them  to 
the  consignee  ;  and  is  nevertheless  obliged  to  take  proper  steps  towards 
making  a  delivery,  so  as  to  give  the  consignee  an  opportunity  to  examine 
the  goods  before  he  accepts  them.^  The  right  to  retain  the  goods  for 
the  freight,  grew  out  of  the  usage  of  trade,  and  is  waived  by  an  agree- 
ment regulating  the  time  and  manner  of  paying  the  freight,  without  ref- 
erence to  the  time  when  the  goods  are  delivered.* 

§  643.  The  party  receiving  goods  under  a  bill  of  lading,  which  is  by 
its  terms  assignable,  becomes  thereby  a  party  to  its  stipulations  respect- 
ing freight.*  The  bill  under  which  the  goods  are  deliverable  to  the  ship- 
per's order  or  to  his  assigns  on  paying  freight,  may  be  transferred  by  in- 
dorsement from  party  to  party,  without  rendering  each  person  t.o  whom 
it  is  assigned,  answerable  for  the  freight.®  The  carrier's  contract  is  in 
the  first  instance  with  the  shipper,  and  afterwards  with  the  assignee 
holding  the  bill  of  lading  and  receiving  the  goods  under  it.  The  con- 
signee or  the  indorsee  of  the  bill,  becomes  a  party  to  it  when  he  receives 
the  goods  under  it ;  ^  and  when  it  is  so  drawn  that  the  carrier's  authority 
to  deliver  the  goods  is  conditioned  upon  the  consignee's  paying  the  freight^ 


'  American  Ins.  Co.  v.  Center,  7  Cowen,  564 ;  4  Wend.,  45. 

*  Searie  v.  Scovell,  4  John.  Ch.  R.,  218 ;  4  Wend.,  54 ;  Mumford  v.  Com.  Ins. 
Co.,  &  John.  R.,  202 ;  2  Duer,  204, 216;  Worth  v.  Mnmfonl,  I  Hilton,  1-34. 

*  Clarkflon  v.  Coles,  4  Cowen,  470;  Chandlery.  Tidbott,  18  John.  R.,  157; 
ante  $  633. 

*  Chandler  v.  Talbott^  18  John.  R.,  157 ;  see  Ward  v.  Whitney,  8  N.  Y.,  442, 
as  to  the  effect  of  a  failure  to  give  the  security  for  freight  required  by  con* 
tract. 

'  •  Tobin  V.  Crawford,  5  Mees.,  and  Welsh.,  235 ;  9  id.,  716. 

<  Merian  y.  Fnnck,  4  Denio,  410 ;  Trask  y.  Duyall,  4  Wash.  C.  C,  184.  The 
contract  is  the  basis  of  liability  for  freight ;  Martin  y.  Smith,  58  N.  Y.,  672 ;  K. 
Y.  Kay.  Co.  y.  Young,  3  £.  D.  Smith,  187 ;  see  Bills  of  Lading  Act,  18  and  19 
Vict,  c.  Ill ;  Smurthwaite  v.  Wilkins,  11  C.  B.  N.  S.,  842. 

'  Idem;  Morse  y.  Pleasant  Brothers,  7  Bosw.,  199 ;  auto  $  592. 
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he  cannot  deliver  without  collectmg  the  freight  and  after  that  collect  it 
of  the  consignor  -,  ^  as  where  goods  are  sold  and  consigned  to  a  purchaser, 
the  consignor  retaining  no  interest  in  them;'  and  where  the  freight 
should  he  collected  of  the  consignee  as  the  owner.' 

Under  the  contract  as  evidenced  by  the  bill  of  lading,  the  consignor 
is  liable  for  the  freight ;  the  carrier's  lien  being  considered  as  only  an 
additional  security  given  to  him  for  the  freight ;  so  that  where  he  fails 
to  collect  his  freight  of  the  consignee,  without  fault  on  his  part,  he  may 
collect  it  of  the  shipper  under  the  contract.* 

The  consignee  acting  as  an  agent  does  not  become  liable  for  the  fireight 
from  the  mere  fact  of  receiving  the  goods ;  and  yet  cannot  excuse  him- 
self from  liability  where  he  receives  the  goods  before  his  agency  is  made 
known  to  the  carrier.' 

§  644.  A  carrier  can  hardly  assign  his  liabilities  under  a  contract  for 
the  conveyance  of  goods :  and  yet  where  the  owner  of  a  canal-boat  con- 
tracted to  carry  property  from  Buffalo  to  Albany,  and  in  the  course  of 
the  trip,  after  he  had  lost  a  part  of  the  goods,  sold  his  loat,  the  remain- 
der of  the  cargo  being  on  board,  to  another  person,  who  received  the 
bill  of  lading  and  an  order  from  the  shippers  of  the  cargo  on  the  con- 
signees for  the  freight,  and  then  performed  the  remainder  of  the  trip  and 
delivered  the  bill  of  lading  with  the  residue  of  the  property  to  the  con- 
signee ;  it  was  adjudged  that  the  purchaser  stood  in  the  place  of  the 
former  owner  of  the  boat  in  respect  to  the  claim  for  freight,  and  could 
recover  only  where  such  former  owner  could  recover,  being  entitled  to 
freight  on  the  goods  delivered  and  liable  to  a  recoupment  of  damages  on 
account  of  the  part  not  delivered.  On  the  transfer  here,  the  shippers 
gave  to  the  purchaser  of  the  boat  an  order  on  the  consignee  to  pay  the 
amount  of  the  freight  to  him  on  the  delivery  of  the  cargo  with  the  orig- 
inal bill  of  lading ;  and  the  transaction  was  considered  as  having  sub- 
stituted the  purchaser  in  the  place  of  the  original  owner  of  the  boat.* 
The  freight  is  allowed  on  the  wheat  delivered,  and  the  substituted  car« 


*  Tbomas  v.  Snyder,  39  Penn.  St,  317. 

*  Kmlder  v.  Ellison,  47  N.  Y.,  36 ;  10  English  (Moak),  25. 

*  Dart  y.  Ensign,  47  N.  T.,  619;  Coleman  v.  Lamberfc,  5  M.  and  W.,50Bt^ 
Amos  v.  Temperiy,  8  M.  and  W.,  793 ;  Barker  v.  Havens,  17  John.  R.,  234. 

^  Holt  v.  Westcott,  43  Maine,  445 ;  Shephard  v.  De  Bemales,  13  East,  568; 
Gilson  V.  Madden,  1  Lsns.,  172 ;  Jobbitt  v.  Goudry,  29  Barb.,  509 ;  Wooster  v. 
Tarr,  6  Allen,  270 ;  Fox  v.  Nott,  6  H.  and  K.,  630 ;  Collins  v.  Union  Tirana.  Ca» 
10  Watts,  384. 

'  Boston  &  Midne  R.  v.  Whitaker,  1  Allen,  497 ;  Sheets  v.  Wilgos  66  Bari)k«, 
668;  Dart  v.  Ensign,  supra. 

*  Hinsdeli  v.  Weed,  5  Denio,  172. 
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Tier  oan  only  recover  the  freight  thus  earned,  after  dedttctmg  the  Iobb  or 
deficiency.^ 

Not  being  recognized  by  the  shipper,  a  purchaaer  of  a  vessel  having 

goods  on  board  for  transportation,  must  naturally  assume  the  liabilities 

of  the  former  owner ;  and  the  shipper  m%y  insist  upon  his  oontraet 

•against  a  party  thus  coming  into  the  custody  of  the  goods,^  or  upon  the 

liability  imposed  upon  the  carrier  by  the  common  law. 

«IX.  Cabkibr'b  Lien. 

§  G45.  As  a  general  rule,  one  who  is  obliged  t4>  receive  and  oarry  or 
rperform  work  on  goods,  has  a  lien  on  them.  The  law  which  imposes  the 
'burden,  gives  also  the  power  of  retaining  the  goods  as  a  security  for  the 
^services  rendered.  The  earner's  Uein  is  given  for^the  price  or  hire  due 
for  the  conveyance  of  the  particular  goods  on  which  it  rests.^  It  is  a 
.particular  or  specific  lien  on  the  goods  for  the  price  of  their  carriage,  en- 
titiing  the  carrier  to  detain  them  until  that  price  has  been  paid.  It 
grew  out  of  a  general  custom,  fostered  by  the  policy  of  the  law  for  the 
•protection  of  the  bailee,  and  is  favored  by  the  courts  in  furtheranoe  of 
substantial  justice.^ 

General  liens*  by  the  carrier  are  not  favored ;— such  as  a  lien  for  a 
general  balance,  which  is  not  recognized  unless  it  is  established  by 
prodf  of  a  general  usage  of  trade,  so  w«ll  known  and  clearly  defined  as  to 
justify  the  inference  that  tho  parties  dealt  with  each  other  on  the  basis 
of  a  general  lien.* 

§  64G.  An  innkeeper  is  allowed  to  enforce  his  lien  on  the  goods 
•brought  by  a  guest  to  his  inn,  without  regard  to.  the  ownership  of  the 
;^roperty  .^  And  it  has  been  urged  that,  since  the  carrier  like  an  innkeeper 
is  obliged  to  receive  all  goods  tendered  to  him,  there  is  the  same  reason 
to  uphold  the  lien  in  both  cases.  But  it  appears  to  be  settled,  that  no 
lien  can  be  enforced  in  favor  of  a  carrier  for  theconveyance  of  goods  re- 
ceived by  him  without  authority  from  the  owner ;  on  the  ground  that  no 

1  Ogden  V.  Coddington,  2  £.  D.  Smith,  317, 336 ;  Davis  v.  Pattiaon,  24  K.  T., 
317, 

«  MaUory  v.  Bnrritt,  1  E.  D..  Smith,  834;  Hunt  v.  N.  Y.  Sl  Erie  R.  Co.,  1 
Hilton,  228;  Le  Sage  v.  Great  Western  R.  Co.,  1  Daly  306 ;  2  Daly,  454, 490. 

>  Hartsborne  V,  Johnaon,  2  Hoist.  B.,  loa 

*■  Jeremy  on  Carriers,  70, 71  /  Cnmmielin  v.  K.  T.  dt  Harlem  R.  Co.,  4  Keyes, 
90. 

'  Rushforth  v.  Hadfiel4,  6  East,  519 ;  Whitehead  v.  Vaughn,  6  East,  523 ; 
Holderness  v.  Collison,  7  B.  and  C,  212 ;  Bntler  v.  Woolcott,  2  N.  R.,  64 ;  Wright 
V.  Snell,  5  B.  and  A.,  350. 

<  Yorke  v.  Grenaagh,  2  Ld.  Raym.,  807 ;  ante  $  %  473, 474 ;  Johnaon  v.  Hill| 
3  Btarkie,  172. 
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service  being  rendered  at  his  request^  there  is  no  basis  on  which  to 
raise  an  implied  contract  to  pay  for  the  transportation }  ^  and  therefore 
no  legal  demand  to  be  secured  by  a  lien.* 

§  647.  The  carrier  acquires  a  lien  on  the  goods  received  for  convey- 
ance; as  soon  as  his  liability  attaches  3  as  soon  as  he  receives  the  goods 
on  a  contract  of  carriage.'  The  contract  being  as  we  have  seen  entire, 
the  shipper  or  customer  delivering  the  goods,  can  only  take  them  back 
on  paying  the  freight.^  On  the  same  ground,  a  passenger  securing  a 
seat  in  a  coach  and  delivering  his  baggage,  cannot  resume  possession  of 
it  without  satisfying  the  carrier's  reasonable  charges.'  Of  course  a  de- 
livery of  the  baggage  must  be  made  by  a  passenger,  before  the  lien  can 
attach ',  it  must  be  made  by  a  person  who  has  paid  his  fare,  or  is  aboot 
to  enter  on  the  trip  or  Journey.  It  should  be  made  after,  or  in  the  act 
of  securing  his  passage.* 

§  648.  The  carrier  has  a  lien  on  a  passenger's  baggage  for  his  fare, 
and  may  detain  it  in  his  possession  until  the  same  has  been  paid ;  but 
cannot  detain  the  person  of  his  passenger,  and  cannot  seize  any  property 
belonging  to  him  which  has  not  been  delivered  into  his  custody,  as  a  se- 
curity for  the  passage  money.''  The  contract  for  the  carriage  of  the  pas- 
senger and  his  baggage  is  one  and  entire ;  and  since,  in  contemplation 
of  law,  the  compensation  for  the  conveyance  of  baggage  is  included  in 
the  fare,  the  carrier  has  a  lien  on  the  baggage  for  the  amount  due  him.' 
Whether  the  delivery  of  the  baggage  be  considered  an  independent  baO- 
ment  of  goods  to  bo  carried,  or  only  accessory  to  the  contract  for  the 
carriage  of  the  person,  the  lien  would  attach  in  either  case ;  but  on  the 
theory  of  a  separate  contract,  on  which  some  of  the  earlier  cases  were 
decided,  the  lien  would  be  confined  to  the  price  or  compensation  for  the 
carriage  of  the  baggage.^ 

In  truth,  there  is  but  one  contract,  which  is  indivisible,  and  eovers 
both  the  freight  and  fare.    In  an  action  of  trover  against  the  master 

*  Gilaon  v.  Owinu,  107  Mafis.^  126 ;  Everett  v.  Salens,  15  Wend.,  474 ;  Fit<A 
V.  Kewbetry,  1  Doug.,  Mich.,  1 ;  Clark  v.  Lowell,  9  Gray,  231 ;  20  Wend.,  207 ; 
BobiDson  V.  Baker,  3  Cash.,  137 ;  Brower  v.  Peabody,  13  N.  T.,  121. 

«  Martin  v.  Smith,  58  N.  Y.,  672. 

3  Tindal  Y.  Taylor,  4  Ellis  and  B.,  219 ;  28£ng.  Law  and  Eq.,  210 ;  Eeyaer 
y.  Harbecky  3  Dner,  373 ;  Davis  v.  Crawford,  4  Const.  S.  C,  401. 

«  Ante  H  637,  6:K)  ;  2  E.  D.  Smith,  195 ;  10  EnglUh  (Moak),  25. 

'  Higgins  V.  Bretberton,  5  Carr.  and  P.,  2. 

«  Ante  J  5  570-576. 

'  Wolf  V.  Summers,  2  Campb.  K.,  631 ;  Mason  v.  Thompson,  9  Pick.  E.,  28d| 
104  Mass.,  117. 

•  Orange  County  Bank  v.  Brown, 9  Wend.,  85, 93. 

9  Middleton  v.  Fowle,  1  Salk.,  182 ;  2  Bos.  and  PolL,  4191 
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of  a  vessel,  for  a  writing-desk  and  a  trunk,  containing  wearing  apparel, 
detained  for  passage  money,  Lawrence,  J.,  said  :  '*  The  master  of  a  ship 
has  certainly  no  lien  on  the  passenger  himself,  or  the  clothes  which  he 
is  actually  wearing  when  he  is  about  to  leave  the  vessel;  but  I  think  the 
lien  does  extend  to  other  property  which  he  may  have  on  board,  and  that 
in  refusing  to  deliver  them  up  he  is  not  guilty  of  any  tortious  conversion.'' 
Passage  money  and  freight  are  the  same  thing  in  legal  effect,  and  there 
is  no  lien  upon  the  person  for  either  of  them.^ 

§  G49.  The  carrier  has,  as  we  have  seen,  a  specific  lien  on  the  goods 
carried  by  him,  for  their  transportation  ;  that  is,  a  lien  on  each  parcel 
for  the  price  of  its  transportation,  capable  of  being  detached  from  the 
mass,  as  the  same  is  delivered,  and  enforced  against  the  residue.'  E,  g,j 
after  having  delivered  part  of  a  cargo  of  coal  or  a  part  of  a  single  con- 
signment of  grain,  the  carrier  may  detain  the  residue  as  security  for  the 
entire  freight.^  lie  cannot  do  this  where  the  goods  covered  by  the  con- 
signment, belong  to  different  owners ;  *  or  where,  though  covered  by  the 
same  consignment,  the  goods  have  been  sold  to  different  parties.' 

What  shall  constitute  a  delivery,  depends,  under  some  circumstances, 
upon  the  intention  of  the  parties.  A  transfer  of  goods  from  a  ship  to  a 
.  warehouse,  on  the  understanding  that  they  are  not  to  be  considered  as 
delivered,  until  the  freight  is  paid,  will  not  divest  the  carrier's  lien  j  • 
nor  will  a  landing  of  goods  on  a  wharf,  with  a  direction  to  the  wharf- 
inger to  detain  them  till  the  freight  is  paid.''' 

§  050.  The  right  of  lien  is  one  of  the  terms  implied  by  law  in  the 
contract  ]  it  accompanies  the  possession,  and  is  not  extinguished  by  a 
delivery  of  the  goods  to  ah  agent  with  notice  of  the  lien  and  for  the 
purpose  of  preserving  it ;  that  is,  where  the  carrier  has  a  right  to  store 
the  goods.'    So,  also,  the  lien  of  the  master  of  a  vessel  on  a  cargo  for 

'  Wolf  V.  Sammers,  snpra ;  Sanbolf  v.  Alford,  3  M.  and  W.,  248 ;  Ramfiden 
T.  Boston  &  Albany  B.,  104  Mass.,  117. 

'  Close  V.  Waterhouse,  6  East,  525 ;  G  East,  6^ ;  Sbmidt  v.  Blood,  9  Wend.» 
268 ;  the  point  is  further  discussed  in  McFariaud  v.  Wheeler,  26  Wend.,  467, 478 ; 
Boggs  V.  Martin,  13  B.  Monroe,  239  ;  Fuller  y.  Bradley,  25  Penn.  St.,  120. 

»  Lane  v.  Old  Colony  R.,  14  Gray,  143. 

*  Hale  V.  Barrett,  26  111.,  195. 

'  Wallace  v.  Woodgate,  Ryan  and  M.,  193 ;  Lodexgren  v.  Flight,  6  East,  622 ; 
Bcmal  V.  Pirn,  1  Gale,  17. 

^  Bags  of  Linseed,  1  Black.,  108 ;  Seam  v.  Wills,  4  Allen,  212. 

'  Wilson  V.  Kymer,  1  Maule  and  S.,  157 ;  Faith  v.  East  India  Co.,  4  B.  and 
Aid.,  630 ;  Horncastle  v.  Farran,  3  B.  and  Aid.,  497. 

•Western  Transp.  Co.  v.  Barber,  56  N.  Y.,  544,  548;  Mon-le-Blanch  v. 
Wilson,  5  English  (Moak),  286, 296,  Brett,  J.  Bickford  v.  Metropolitan  S.  Co^ 
109  Mass.,  151. 
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fie^ht  and  charges,  may  bo  assigned ;  and  en  action  of  iarover  for  tbe 
cargo  cannot  bo  maintained  against  the  assignee,  unle^  before  suit 
brought  the  lien  be  disciiorged,  or  a  tender  in  satisfaction  is  made.  And 
the  lien  is  not  waived  by  tbe  mere  omission  to  place  the  refusal  to  de- 
'  liver  or  to  ticcount,  on  the  specific  ground  of  lien ;  as  where  the  assignee 
merely  omitted  to  assert  the  precise  nature  of  the  claim.^ 

§  G51.  A  voluntary  surrender  of  the  goods  to  the  owner  or  consignee 

operates  as  a  waiver  or  release  of  the  lien.    This  results  from  the  veiy 

'nature  of  the  lien ;  namely,  '^a  right  of  one  man  to  retain  the  property 

of  another  in  his  possession,  until  his  legal  charges  on  it  are  satisfied.'" 

The  li^n  also  Ceases,  where  the  carrier  becomes  liable  to  the  owner  of 
the  goods  for  damages  to  them  exceeding  the  charge  for  freight.'  It  is 
aho  waived  by  a  contract  inconsistent  with  its  assertion ;  as  where  it 
provides  for  the  payment  of  the  freight  at  a  time  subsequent  to  the  de- 
liver}' of  the  goods,  or  at  a  time  specified  without  reference  to  the  time 
of  tbe  delivery.*  The  lien  is  not  waived  by  a  special  agreement  provid- 
ing for  the  payment  of  freight,  where  the  same  is  consistent  with  the 
continuance  of  the  lien.^ 

§  052.  The  carrier's  lien  covers  his  reasonable  chaises  on  the  goods^ 

including  the  amount  advanced  by  him  thereon  to  a  former  carrier,  being 

'his  reasonable  charges  upon  the  goods.    The  custom  and  course  of  basi- 

ness  justify  a  carrier  receiving  them  from  another  in  thellne  of  transit, 

in  advancing  the  freight  which  has  accrued  upon  the  goods  and  in  after- 

^  wards  holding  them  as  a  security  for  the  total  charges  on  the  line ;  with 

this  qualification  that  the  carrier  advancing  freight  receive  the  goods, 

nai'  apparent  good  order .^    A  carrier  receiving  goods  that  are  to  be  sent 

'forward  over  successive  lines  acts  for  the  owner  ]  and  though  he  makes  a 

mistake  and  sends  them  forward  on  *a  wrong  line,  the  carrier  advancii^ 

freight  upon  and  thus  conveying  the  goods,  is  entitled  to  hold  them  as 

a  security  for  his  reas<mable  charges  and  advances.^ 

>  Everett  *r.  Ckiffin,  G  Wend.,  603,603.  Befastng  on  one  groand,  he  caimot 
after  that  oasttme  another.    Jndab  v.  Kerap^  2  John.  Cas.,  411. 

'  McFarlaod  t.  Wheeler,  35  Wend.,  467 ;  Herbert  v.  Hallett,  3  John.  Ca«^ 
93 ;  Sweet  v.  Pym,  1  East,  4 ;  Dicas  v.  Stockley,  7  Carr.  and  P.,  587. 

*  Dyer  v.  Grand  Tnink  R.  Co.,  42  Vt.,  441  ]  PeeUos  v.  Boston  &  Albaiiy  R, 
112  Mam.,  498. 

*  Piuney  v.  Wells,  10  Vt.,  104;  Chandler  v.  Belden,  18  John.  R.,  157;  Tnirt 
v.  Pirseon,  1  HiHon,  998, 897 ;  d^fioaw.,  489,  498 ;  3  I>6nio,  590 ;  Lscas  v> Nock- 

*eUB,'4Bing.,739. 

«  The  Kimball,  3  Wallace,  37. 

*  MonteHh  v.Kirkpatriok,  3  Blatohf.,  279 ;  Biasell  v.  Price,  16  DL,  40B;  Bow* 
nan  v.  Hilton,  11  Ohio,  363;  Lee  v.  Salter,  Hill  mod  Deni^,  163. 

'  Briggs  v.  Boston  dec.  K.  R.  Co.,  6  Allen,  246. 
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The.  law  and  castom  justify  the  last,  in  a  line  of  saccessiye  carriers^ 
in  advancing  the  freight  due  on  the  goods  -,  they  do.  not  authorize  him 
ixk  advance  all  claimis  upon,  the  goods.  If  a  part  of  the  freight  has  been 
paid  in  advance,  it  cannot  be  collected  the  second  time.^  It  is  the  duty 
of  each  carrier  to  ascertain  the  authority  of  the  party  from  whom  he  re- 
ceives the  property ;  ^  and  it  is  no  more  than  just  to  leave  the  carrier 
to  his  action,  where  he  advances  more  than  is  due,  on  goods  received  by 
him  from  a  prior  carrier* 

§  663.  When  the  general  owner  of  a  vessel  parts  with  her,  under  a 
diartor-pafty  for  a  specified  time  or  for  a  given  voyage,  and  delivers  th^ 
possession  and  control  of  the  vessel  to  the  charterer,  the  latter  is  consider- 
ed the  owner  for  the  voyage,  and  has  alien  for  freight  j  pr  he  may  main- 
tain an  action  for  it  whore  he  has  delivered  the  cargo.'  The  charterer 
is  deemed  t^e  owner  for  the  voyage,  where  he  has  under  the  contract 
tile  exclusive  possession,  command  and  navigation  of  the.  ship.  But 
where  the  general  owner  retains  the  possession,  command  and  navigation 
oi  the  ship,  and  contracts  to  carry  a  cargo  on  freight  for  the  voyage,  the 
charter-party  is  oonsidered  a  mere  affreightment,  sounding  in  covenant; 
and  the  freighter  is  not  clothed  with  the  character  or  legal  responsibility 
of  ownership.  In  the  first  case,  the  general  freighter  is  responsible  for 
the  conduct  of  the  master  and  mariners  during  the  voyage.  In  the  lat- 
ter case  the  responsibility  rests  on  the  general  owner.^ 

If  the  vessel  is  in  effect  let  to  hire  for  a  voyage  or  for  a  term,  the 
charterer  acquires  for  the  time  being  a  property  in  the  vessel,  and  stands 
in  the  place  of  its  owner ;  and  is  entitled  to  demand  and  collect  the 
freight.  Whether  he  is  to  be  considered  the  owner  or  not,  depends  up- 
on the  terms  of  the  charter-party,  and  the  interest  which  is  given  to  the 
the  charterer  under  it  * 

§  654.  The  carrier's  lien  is,  as  we  have  said,  the  right  to  detain  the 
goods  entrusted  te  him,  until  his  hire  or  reasonable  reward  has  been 
paid ;  it  is  a  means  of  enfi)rcing  payment,  but  does  not  authorize  him 
to  sell  tihe  goods  for  the  purpose  of  paying  himself.*    It  is  neither  a 


*  Travis  v.  Thompson,  37  Barb.,  ^ ;  1  DOing;.  (Uich.),  1. 

»  CVark  V.  Lowell  R.,  9  Gray,  231. 

'  Clarkson  t.  Ede^,  4  Cowen,  470;  Wilson  v.  Mor^n»^4  Bobt«,  58,  G7 ;  Holmes 
▼4  Pavenstedt,  5  Sandf;,  07; 

^Marcadier  v.  Chesapeake  Ins.  Co.,  8  Cianch,  49. 

'  Gracie  y.  Palmer,  8  Wheat.,  605;  Hatton  v.  Bxagg^  71  Taant,  14;Kfto- 
taggert  r.  Henry,  3  E.  D.  Smith,  390. 

•Yelv.,  67;  Jones  t.  Thurioe,  8  Mod.,  172;  Jones  v.  Peacle,  1  Str.»  556; 
Ohase  v.  Westmore,  5  Manle  and  Selw.,  185 ;  5  Wend.,  33. 
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jU9  ad  remj  nor  Kju3  in  re,  but  a  simple  right  of  detainer ;  hence,  it  is 
not  attachable  as  personal  property,  or  as  a  chose  in  action  of  the  per- 
son entitled  to  it.^  True,  the  carrier  has  a  special  property  in  the  goods 
entrusted  to  him,  whilst  in  his  possession,  so  that  he  may  maintain  an 
action  against  any  one  who  interferes  with  them,  or  for  any  injury  done 
to  the  goods' — a  remedy  given  him  for  the  defence  of  the  property, 
based  upon  his  right  of  possession. 

It  is  clear  that  the  carrier's  lien  cannot  be  separated  from  his  demand 
for  services  bestowed  upon  the  goods ;  it  being  aright  accessary  to  that 
demand,  accorded  to  the  carrier  as  a  security  for  its  payment.'  And  as 
it  grows  out  of  the  relation  between  the  carrier  and  his  employer  it  can- 
not be  continued  after  that  relation  has  terminated,  by  a  tender  of  the 
amount  due  or  by  a  voluntary  delivery  of  the  goods. 

The  interest  of  the  general  owner  of  goods  ih  the  hands  of  a  carrier, 
may  be  reached  by  Iiis  creditors )  subject  to  the  carrier's  lien.  The 
goods  may  be  taken  on  an  attachment,  or  the  carrier  may  be  summoned 
as  a  trustee  for  the  owner ;  ^  or  the  goods  may  be  taken  from  the  carrier 
by  the  true  owner,  in  an  action  of  replevin,  so  as  to  defeat  liis  lien.' 

X.  Remedies  against  tee  Gabbieb. 

§  G55.  In  an  action  against  a  common  carrier  for  refusing  to  reoeive 
goods  for  carriage,  it  is  necessary  that  the  complaint  should  allege  facts 
sufficient  to  constitute  a  cause  of  action ;  it  must  allege  that  the  defend- 
ant was  a  common  carrier,  at  the  time  in  question,  of  goods  and 
chattels  of  the  kind  tendered  to  him,  specifying  his  route ;  that  the 
plaintiff  tendered  to  him  as  such  common  carrier  at  a  certain  place,  to  be 
named,  where  he  was  accustomed  to  receive  such  articles,  goods  of  a 
certain  value  for  carriage  to  a  given  place  on  his  route ;  that  the  defend- 
ant had  the  convenience  for  receiving  and  conveying  the  same  as  re- 
quested ;  that  the  plaintiff  was  ready  and  willing,  and  then  offered  to 
pay  to  the  defendant  such  sum  of  money  as  the  defendant  was  legally 
entitled  to  receive  for  the  receipt  and  carriage  of  the  goods  ]  and  that 

• 

^  Meany  r.  Head,  1  Mason  It.,  319.  The  demand  for  the  freight  may  be  reach- 
ed by  a  creditor  of  the  carrier.    Ante  $  316. 

«  Taylor  v. ,  2  Ld.  Raym.,  702 ;  ante  $  614 ;  Fitzhngh  v.  Wyman, 

9  K.  Y.,  559 ;  Merrick  ▼.  Brainard,  38  Barb.,  574. 

>  Meany  t.  Head,  1  Mason,  319;  ante  ((  101-105.  When  a  general  owner 
brings  an  action  for  injury  to  tho  goods,  the  carrier's  lien  is  no  defence  nnleas 
it  is  inteipoaed  by  his  authority.    Ames  v.  Palmer,  42  Maine,  197. 

«  Adams  V.  Soott,  104  Mass.,  164 ;  Van  \yinkle  v.  U.  S.  MaU  &  Co^  37  Baib.^ 
221. 

'  Bliven  v.  Hadson  River  B.  Co.,  36  N.  Y.,  403;  37  Barb.*  122. 
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the  defendant,  not  regarding  his  duty  as  such  common  carrier^  neglected 
and  refused  to  receive  and  carry  the  goods ;  whereby  the  plaintiff  was 
forced  and  compelled  to  carry  the  goods  himself  at  great  expense,  and 
was  injured  and  damaged  to  the  amount  sought  to  be  recovered.^ 

It  is  not  necessary  to  aver  a  strictly  legal  tender,  a  term  which  is 
only  applicable  where  an  absolute  duty,  such  as  the  payment  of  an  ante- 
cedent debt,  is  imposed  on  the  party  making  it.  The  acts  to  be  done 
by  both  parties,  namely,  the  receipt  of  the  goods,  and  the  payment  of  a 
reasonable  sum  for  their  carriage,  being  contemporaneous  acts;  the 
carrier  being  bound  to  receive  the  goods  on  the  money  being  paid  or 
tendered,  and  the  bailor  to  pay  the  reasonable  amount  demanded,  on  the 
carrier's  taking  charge  of  the  goods ;  it  is  enough  to  aver  readiness  and 
an  offer  to  pay.  It  would  be  repugnant  to  common  sense  to  require  the 
party  offering  goods  for  carriage  to  go  through  with  the  useless  cere* 
mony  of  laying  down  the  money,  in  order  to  take  it  up  again,  where  the 
party  to  wliom  they  are  offered  refuses  to  accept  the  goods.' 

§  656.  Where  the  carrier's  service  is  to  bo  performed  mainly  within 
tfie  limits  of  tidewdter,  tbe  proceedings  against  him  may  be  had  in  ad- 
miralty, either  in  rem  against  his  vessel,  or  in  personam  against  the 
master  and  owners.  The  principles  applicable  are  the  same  as  at  com- 
mon law.  The  libel,  in  the  form  of  a  petition  to  one  of  the  judges  of 
the  court,  sets  forth  the  cause  of  action  with  proper  allegations  to  bring 
the  action  within  the  jurisdiction  of  the  court.  The  answer  of  the  re* 
spondents,  in  form  very  nearly  the  same  as  in  equity  practice,  is  then 
filed,  admitting  the  allegations  which  are  not  denied  and  averring  the 
facts  constituting  the  defence.^ 

§  057.  But  the  usual  remedy  against  the  carrier  is  by  an  action  at 
law,  grounded  either  on  the  contract,  as  an  action  of  assumpsit,  or  on 
his  public  duty,  as  an  action  on  the  case.^  The  action  in  the  nature  of 
trover  may  also  be  sustained  against  him,  where  it  can  be  shown  that 
he  has  been  guilty  of  a  conversion  of  the  property.' 

^  Pickford  V.  Tho  Grand  Janotiou  Railroad  Company,  8  Mees.  and  Welsb.  R., 
372.  Tho  sabstanco  of  tlie  declaration  in  this  case  is  stated  in  the  text ;  the 
action  was  decided  on  a  special  demurrer,  assigning  for  canse  that  plaintiff  did 
not  aver  a  tender ;  held  that  the  law  does  not  demand  in  each  a  case  a  strictly 
legal  tender. 

*  Rawson  v.  Johnson,  1  East  R.,  S03 ;  7  Tannt.  R.,  314 ;  2  Bos.  and  Pnll.  R.,  447. 
'  Tbe  New  Jersey  St-eam  Navigation  Co.,  respondents  and  appellants,  v.  The 

Merchants'  Bank  of  Boston,  6  Howard's  Rep.,  344 ;  Citizens'  Bank  v.  Nantacket 
Steamboat  Co.,  1  Story  R.,  16. 

*  Roes  V.  Johnson,  Burr.,  2825 ;  15  N.  T.,  444 ;  29  N.  Y.,  115. 

'  Baldwin  v.  Cole,  6  Mod.  R.,  212;  Richardson  v.  Atkinson,  1  Str.  R.,  076; 
Packard  v.  Getman,  6  Cowen  R.,  757;  5  Robt.,  318. 
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Tho  breach  of  his  publio  duty  id  a  tort,  for  which  the  carrier  is  liable 
to  an  action-  on  the  case,  founded  upon  the  custom.^  Since  tho  abolition 
of  the  forms  of  action  and  pleadings  heretofore  used  in  this  State,  we  have 
nominally  no-  distinction  between  one  kind  of  action  and  another;  but 
inasmuch  as  the  law  establishing  the  rights  of  parties  remains  unchanged, 
it  is  still  Just  as  essential  and  important  as  ever  that  the  pleadings  should 
bo  drawn  so  as  to  raise  a  right  of  recovery  recognized  by  the  law.*  In. 
doin^  this  it  is  in^spensable  that  every  fact  should  be  alleged  which  is 
requisite  to  constitute  the  cause  of  aCctioh.^  If  more  than  one  cause  of 
action  be  stated  in  the  complaint^  each  cause  of  action  must  be  stated 
separately }  and  so  in  respect  to  the  answer,  each  defence  or  ground  of 
defence  must  be  stated  separately/ 

Under  the  new  Procedure  the  pMntlff  may  unite  several  causes  of 
action  in  the  same-  complaint,  where  they  all  arise  out  of  contract,  ex- 
press or  implied;  but  he  cannot  allege  in  the  same  complaint  a  causo  of 
action  arising  on  contract,  and  another  fbr  injury  to  property  with  or 
without  force ;  nor  can  he  in  an  action  to  recover  personal  property, 
with  or  without  damages  for  the  withholding  thereof,  insert  a  count  for 
mjury  to  tho  same.' 

In  general,  the  plaints  must  now  state  in  his  complaint  all  the  facts 
which  constitute  his  cause  of  action,  whether  arising  ex  contractu  or  ex 
delicf4);  and  every  fact  is  to  be  darned  constitutive,  in  the  sense  of  the 
Code,  upon  which  the  right  of  aetibn  depends.  Every  fact  which  the 
plaintiff  must  prove  to  enablei  hitn  to  maintain  his  suit,  and  which  the 
defendant  has  a  right  to  controvert  in  his  answer,  must  be  distinctly 
averred ;  and  every  such  averment  must  be  understood  as  meaning  what 
it  says,  and,  consequently,  is  only  to  be  sustained  by  evidence  whidi 
corresponds  with  its  meaning.^ 

§  658.  Action  on  the  Case,  This  fi>rm  of  action,  against  common  carri- 
ers, is  of  very  ancient  use,  and  proceeds  on  the  theory  of  charging  them 
with  the  breach  of  a  publie  duty,  growing  out  of  their  employment, 
and  imposed  by  law.  The  action  is  in  some  respects  more  convenient 
than  an  action-  A>unded  on  contract,  which  is  of  modem  use  J     The 


^  Jeremy  on  Car.,  116. 
^  BM  y.  SoatbmiiT^,  15  Bail^.  IL,  32. 

s  Barker  v.  BaeseU,  11  Barth.  R.,  304;  7  id.,  80;  Sossell  v.  Clxpp,  7  id.,  482. 
«  Boyce  v.  Brown,  7  Barb.  R.^  80;  5  Baatb^  S.,  37.5. 

'  Sco  Code  of  Procedure  $  167 ;  Col  well  y.  N.  T.  A  Erie  B.  IL  Co.,  9  How. 
Pr.,  311. 

<  Garrey  r.  Fowler,  4  Band.  R.,  66&;  Bristol  v.  B.  A  8.  R.  R.  Ca  9  Barti.,  1^ 
T  Bretherton  y .  Wood,  3  B.  A  Biag.  B.,  64. 
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actionon  the  caso  is  for  a  tort  or  misfeasancey  while  a  suit  in  asscnnpsit 
is  always  brought  for  the  breach  of  either  an  express  or  implied  promise. 

The  form  of  action  against  a  common  carrier,  is  a  question  which  has 
been  considerably  agitated  in  the  English  courts,  and  has  been  different 
as  the  gravamen  was  supposed  to  arise  upon  &  breach  of  public  duty,  or 
the  breach  of  mere  express  promise.  Each  form  has  its  advantages  and 
disadvantages.  If  assumpsit  is  brought,  or  the  action  be  laid  as  arising 
upon  contract,  it  may  be  abated  for  the  nen-joinder  of  proper  parties ; 
but  it  survives  against  the  personal  representatives,  and  thq  comm<Hi 
counts,  on  a  general  undertaking  may  be  joined  in  the  declaration.  If 
the  action  be  laid  as  arising  ex  delicto^  and  founded  on  the  custom,  the 
suit  does  not  abate  for  the  non-joinder  of  all  the  proper  parties  ]  taA^ 
in  a  proper  case,  a  count  in  the  nature  of  trover  may  be  joined.^ 

In  an  action  against  six  defendants,  as  proprietors  of  a  steamboat,  in> 
which  they  were  charged  as  common  carriers,  for  the  loss  of  property 
put  on  board  for  transportation,  and  the  (fraocm^  was  stated  to  have 
arisen  from  a  breach  of  duty,  it  was  held,  that  a  plea  in  abatement  for 
the  non-jcinder  of  other  proprietors,  who  were  jointly  liable  with  the  de- 
fendants, was  bad;  that  the  action  being  several  as  well  as  joint,  the^ 
demurrer  to  the  plea  in  abatement  was  well  taken.* 

§  G59.  An  action  solely  upon  the  custom,  is  an  acMon  of  tort,  in  which 
all  or  any  number  of  the  owners  of  a  vessel,  coach  or  other  kind  of  con- 
veyance, used  by  common  carriers,  may  be  sued,  and  on  a  verdict 
against  all  or  a  part  only  of  those  against  whom  the  action  is  brought, 
judgment  may  be  rendered.  The  plaintiff  has  hi»  choice  of  remedies^ 
either  to  bring  an  action  in  the  nature  of  aasumpsit  or  ease ;  but  when 
one  or  the  other  form  of  action  is  adopted,  it  will  be  governed  by  its 
own  rules.  If  the  plaintiff,  as  is  sometimes  done,  states  the  custom, 
and  also  relics  on  an  undertaking,  general  or  special,  the  action,  though 
it  may  be  said  to  be  ex  delict  quasi  ex  oantraotUi  is  in  reality  founded 
on  the  contract,  and  is  treated  as  such.^ 

In  an  action  on  the  case  founded  on  the  custom,  the  complaint  a1* 
leges  that  the  defendant  was  a  eomifion  caitier  of  goods  and  chattels  on 
a  certain  route,  and  that  plaintiff's  goods  were  delivered  to  him  for  car- 
riage to  a  given  place  for  a  certain  freight  and  reward,  whereby  it 
became  the  defendant's  duty  to  carry  and  deliyer  the  goods  safely  at 
the  place  of  destination,  and  ocmeludes  by  alleg^  a  broach  of  duty  to 

^  Orange  fiank  v.  Brown,  ISWend.  B.,  1(38;  Bosonv.  Sandfoxd,2Show^478^ 
1  Show.,  29, 101 ;  3  Mod.,  321 ;  2  Solk.,  440. 

*  3  Wood.  U.,  158. 

*  Max  V.  Boberts,  12  East  B.,  89,  decided  In  1810. 
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the  plaintiff's  damage.  The  plea  or  answer  is,  not  gnilty  of  the  breach 
of  duty. ^  A  breach  of  this  duty  is  a  breach  of  the  law  ;  and  for  this 
breach,  an  action  lies,  founded  on  the  common  law,  which  action  wants 
not  the  aid  of  a  contract  to  support  it. 

It  is  not  necessary  in  such  an  action  to  prove  a  contract,  nor  even  to 
allege  a  consideration,  for  the  negligence  or  breach  of  duty  is  the  cause 
of  action,  and  not  the  assumpsit.*  It  is  sufficient,  therefore,  to  establish 
by  pleading  and  proof,  that  the  defendant  received  the  plaintiff's  goods 
as  a  common  carrier  for  transportation,  and  has  been  guilty  of  a  breach 
of  his  duty,  resulting  in  damages  to  the  owner  of  them.'  Without  any 
agreement  whatever,  the  bare  delivery  of  the  goods  to  the  carrier,  im- 
poses upon  him  the  obligation  to  convey  and  deliver  them  according  to 
the  directions  which  he  receives ;  and  a  neglect  to  perform  his  duty  and 
comply  with  such  directions  subjects  him  to  an  action.  For  the  law 
pronounces  his  failure  in  duty  a  tort  or  misfeasance,  for  which  he  must 
answer  in  damages  to  the  party  injured.^ 

§  GGO.  There  is  this  further  convenience  attending  an  action  on  the 
case ;  it  is  enough  that  the  proof  conforms  substantially  to  the  avermenta 
in  the  complaint; '  while  in  an  action  on  a  contract  the  proof  must  con- 
form closely  to  the  allegations,  and  a  variance  will  be  extremely  inocm- 
venient,  if  not  fatal.^ 

It  has  also  been  customary,  and  in  many  cases  found  quite  convenient, 
to  join  in  this  action  with  counts  against  the  defendant  as  a  comnion 
carrier,  a  count  in  trover."^  Trover  was  held  to  lie  where  the  goods  had 
been  lost  to  the  owner  by  the  act  of  the  carrier,  though  without  any  in- 
tentional wrong;  as  where  they  had  been  delivered  to  the  wrong  person 
by  mistake,  or  on  a  forged  order,  or  had  been  tortiously  converted  by 
him.^  It  did  not  lie  for  the  mere  omission  of  the  carrier;  as  where  the 
property  has  been  stolen,  or  lost  through  his  negligence,  and  so  could  not 
be  delivered  to  the  owner.     Mere  nonfeasance  does  not  work  a  conver- 

^  Bcctherton  v.  Wood,  5  Brod.  and  Btng.  R,  54,  decided  in  1821 ;  Jeremy  on 
Oar.,  117;  McCall  y.  Foz8yth,4  Watta  and  Berg.  (Penn.}B.,  179;  Smith  t« 
Seward,  3  Burr.  R.,  342. 

'  Bastard  v.  Bastard,  2  Show.,  81;  Jeremy  on  Car.,.  5;  5  Brod.  and  Bing. 
JEL,54. 

'  Weed  r.  The  S.  and  S.  Railroad  Co.,  19  Wend.  R.,  540. 

*  Coggs  v.  Bernard,  2  lid.  Raym.,  909 ;  see  aleo  the  old  forms  of  a  dedamtioa 
in  case  against  a  common  carrier,  1  Chitty  PI.,  248. 

'  Cook  Y.  The  Champlain  Trans.  Co.,  1  Denio  R.,  01;  SMees.  andWelab^ 
B.,443. 

<  19  Wond.  R.,  540. 

V  Hawkins  v.  Hoffman,  6  Hill  R.,  586. 

•  Peake  Cos.,  49;  2  Bam.  and  Aid.,  702 ;  4  Bhig.  H.,  478. 
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don  of  the  property ;  and  hence,  although  the  owner  might  maintain  an 
action  of  another  kind,  it  was  ruled  that  ho  could  not  maintain  trover.^ 
A  recovery  on  a  count  in  trover  could  bo  had  only  where  the  defendant 
had  been  guilty  of  an  act  of  conversion.  The  goods  being  in  his  pos- 
session, evidence  of  a  demand  and  refusal  is  prima  fade  proof  of  conver- 
sion.'  This  proof  may  be  overcome  by  any  testimony  that  shows  he  did 
not  in  fact  convert  them. 

§  661.  It  is  not  easy  to  determine  how  far,  under  the  Code  of  Pro- 
cedure in  this  State,  causes  of  action  formerly  capable  of  being  joined, 
may  now  be  united  in  the  same  complaint.  In  general  terms,  it  may 
be  stated  that  the  plaintiff  cannot,  in  an  action  to  recover  personal  pro- 
perty, allege  a  cause  of  action  for  injury  to  property,  arising  through 
his  neglect  with  or  without  force.  In  an  action  for  the  recovery  of 
goods  and  chattels  he  may  claim  '^  damages  for  the  withholding  there- 
of;  '^  and  he  may  include  under  that  term  such  damages  as  have  resulted 
from  the  negligent  manner  in  which  the  defendant  has  stored  or  trans* 
ported  them.' 

But  the  form  of  the  action  does  not  alter  the  transaction,  nor  essen- 
tially vary  the  principles  applicable  to  the  carrier's  liability.  Under  the 
old  practice,  tho  true  test,  whether  counts  might  be  joined  in  the  same 
action,  was  to  consider  whether  there  might  be  the  same  judgment  in 
both  or  all  of  them.^ 

§  662.  Action  on  the  Contract.  An  action  of  assumpsit  lies  upon  all 
implied  contracts  as  well  as  upon  all  written  contracts  not  under  seal, 
and  is  based  upon  tho  promise  or  undertaking  of  the  party  defendant. 
It  is  the  usual  and  well  defined  remedy  for  the  breach  of  a  contract, 
whether  expressed  in  terms  or  raised  by  implication  of  law. 

Every  person  who  undertakes  to  carry,  for  a  compensation,  the  goods 
of  all  persons  indifferently,  is,  as  to  the  liability  imposed,  to  be  consid- 
ered a  common  carrier.  There  is  an  implied  undertaking  on  his  part  to 
carry  the  goods  safely,  and  on  the  part  of  the  owner  to  pay  a  reasonable 
compensation.  No  special  agreement  is  necessary  to  enable  the  owner  to 
maintain  assumpsit  against  the  carrier  for  the  breach  of  his  duty,  nor  to 
enable  the  carrier  to  maintain  assumpsit  for  his  compensation.  There 
is,  therefore,  a  perfect  contract  implied  between  the  carrier  and  his  em- 

^  Bossy.  Johnson,  5  Burr.,  2525;  Do  well  v.  Maxon,  1  Tannton  1^,381;  4 
E8p.R.,157;  Bailer, N.  P., 45;  1  Campb.  B.,409;  2Ld.  Bayni.,792;  Jeremy  on 
Car.,  120. 

*  Dwight  v.  Brewster,  1  Pick.  R.,  50;  6  Hill  R.,  588. 

s  Code  of  Procednie,  $  167;  Smith  v.  Oner,  43  Barb.,  187^  may  xeoovet 
damages  resulting  from  the  same  transaction. 

4  Dickson  t.  Clipton,  2  Wils.,  319 ;  Corett  t.  Badnidge,  3  East  B.,  63. 
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ployer.^  In  like  manner  a  contract  to  cany  the  ordinary  Inggage  of 
the  passenger  is  irapliod  from  the  ufiual  course  of  the  businesa,-  and  the 
pidco  paid  for  fare  is  confiiderod  as  includiog  a  compensation  for  carrying 
the.fj:oigbt.'< 

§.  603.  It  is  customary  and'  proper,  in  an  action  against  the  oarrier, 
founded  on  his  oontraot,  to  allege  by  way  of  inducement  that  the  defend- 
ant was  a  common  earner  of  goods  and  chattels,  specifying  his  rente ;  * 
and  that  the  plaintiif  deUTcred  to  him  as  such  common  carrier,  and  at 
his  request,  certain  goods,  describing  them  with  a  certainty  of  descrip- 
tion to  a  common  intrat,  qnd  specifying  their  value,  to  be  secnrd^ 
carried  and  safely  delivered  to  the  consignee  at  the  place,  of  destination, 
to  be  named ;  that  the  defendant  in  consideration  thereof,  and  of  die 
reward  te  bo  paid  to  him  in  that  behalf,  undertook  and  faithfully  prom- 
ised the  plaintiff  to  t<ake  care  of  the  said  goods  and  chattels,  and  safely 
9nd  securely  carry  and  convey,  and  deliver  them  for  the  plaintiff  accord- 
ing to  his  undertaking,  and  the  complaint  then  concludes  by  alleging  a 
breach  of  the  undertaking  by  the  defendant,  neglecting  and  not  regard- 
ing his  duty  as  such  carrier.  To  this  is  commonly  added  a  general 
oonnt  for  not  taking  due  and  proper  care  of  the  goods;  and  sneh  other 
Qounts^  grounded  on  the  contract,  as  may  be  applicable  to  the  case.^ 

Proceeding  upon  a  contract,  it  is  necessary  to  sue  all  the  joint  con- 
tracting parties,  and  only  such  as  are  liable  on  the  same  contract ;  and 
the  contract  must  be  proved-  as  laid  in  the  complaint.'  As  every  legal 
and  valid  promise  must  be  supported  by  a  consideratkn,  it  is  essential 
that  the  complaint  should  aver  a  consideration  as  well  as  an  undertak- 
ing,^ and  that  the  consideration  should  be  correctly  stated  aooording  to. 
the  terms  of  the  agreement.^ 

§  GC4b  A  contract  in  the  alternative,  te  tran^K>it  fifteen  or  twenty 
tons  of  marble  fbom  one  place  to  another,  must  he  stated  in  the  deelara- 
&n  aocording  to  the  terms  of  it.    If  stated  as  an  absolute  contract  for 
a^  tpan^[K)rtation  of  twenty  tons,  and  not  fifteen  or  twenty  tons,  tfae* 
venanoe  ie  ficvtal,  under  the  common  law  praotioe.'    S0|  where  the  deo* 


^  3^  Wend.  R.,  161. 

* 9  Wand.  B.,  85;  25  id.»  469;  6  Hiil  R.,  8B& 

>  1  CUitfc.  PL,  115,  418 ;  2  id.,  335,  7tli  ed. 
.    ^.  Pozsl  V.  Shiptoii,  8  Adolpb.  and  £U«  IL,  963. 

^  Fatten  v^  Magrath,  IRioo  (S.  C.)  B.,  lQ2.y  Wal«ot*vw  CandaM,  1  Ooonu 
194. 

<  Corbett  v.  Packington,  6  Bavo*  And  Cre^  B^,  S6S ;  Smith  l^  SewaEd,  3  Burr. 
&,342. 

^  Stono  V.  KnowUoD,  3  Wond.  B.,  374 ;  Fiiimj  v.  Porter,  2  Eaab  B.*  2, 

•  3  Wend.  B.,  374. 
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IttratioD  stated  tbat  in  consideration  of  ihirty-five  dollars  to  bopaid'lqr 
the  plaintiff,  and  the  agreement  of  tlie- plaintiff  to  pay  the  defendaufc 
three  dollars  per  ton,  and  such  canal  tolls  as  should  be  charged  to  the 
defendant,  the  defendant  agreed  to  transport  twenty  tons  of  marble  from 
Fort  Ann  to  Weedsport ;  and  the  agreement  proT^  was  to  transport 
twenty  tons  for  three  dollars. per  ton  and  the  tolls,  and  that  the  thirty 
dollars  should  be  advanced  towards  the  tolls;  the  variance  was  oon- 
fiidcred  substantial  and  manifest.^  It  is>a  sufficient  arerment  of  a  <)on- 
Bideration  that  the  defendi^t,  being  a  common  carrier,  for  a  certain  hive 
or  reward,  received  the  goods  for  carriage.^  If  the  carrier  limits  his  le- 
aponsibility,  that  need  not  bo  noticed  in  the  pleading ;  but  if  a  stipula- 
tion be  made  that,  under  certain  circumstances,  as  in  the  case  of  fire  and 
robbery,  he  shall  not  be  liable  at  all,  that  should  be  stated.^ 

In  brief,  when  the  action  against  the  carrier  is  based  on  the  contract, 
either  expressed  or  implied,  between  the  parties,  it  is  sufficient  here  to 
say,  that  the  general  principles  which  have  been  held  to  govern  the 
action  of  assumpsit,  become  applicable }  and  the  plaintiff  has  the  right 
of  uniting  in  the  same  suit  as  many  causes  of  action  against  the  defend- 
ant as  ho  may  have,  belonging  to  the  same  class.^  If  the  action  be 
brought  against  several,  he  must  establish  a  joint  liability  against  all 
the  persons  whom  he  has  sued,  and  the  contract  must  be  proved  as 
stated.^  Though  he  cannot  in  the  same  action  state  a  cause  of  action 
not  in  the  same  class,  he  may  recover  on  any  evidence  which  shows  a 
breach  of  the  oontraet,  whether  arising  through  the  neglect  or  wrongful 
act  of  the  defendant;^  and  the  evidence  is  substantially  the  same  as 
that  required  in  an  action  on  the  case. 

§  065.  Parties  to  tlie  AcUon.  The  contract  for  carriage  of  goods  im- 
plied by  law  is  with  the  owner  of  them,  uid  hence  the  action  of  assump- 
sit for  the  enforcement  of  the  contract  should  be  brought  in  his  name, 
whether  ho  be  the  consignor  or  consignee  of  the  goods.^  Having  the 
legal  title,  he  has  the  right  of  action.^  The  consignor  cannot  bring  the 
action  for  a  loss  of  the  goods,  where  the  title  passes  to  the  consignee,  on 
the  delivery  of  them  to  the  carrier;  as  it  does  where  a  merchant  ^leDds 

^  3  W6nd.  R.,  375 ;  3  Term  B.,  S31. 

*  Clark  V.  Gray,  6  East  R.,  564. 
'^'Latham  v.  Rntloy,  S^Bani.  and  Cras.  R.,  90. 

4  Code  of  Procedaro,  $  1G7. 

'  Wiliford  V.  Wood,  1  £sp.  R.,  163. 

<  81eat  v.  Fagg,  5  Bam.  and  Aid.  R.,  349. 

'- Jeitemy  on  Oar./ldS  ;TrioeT.  Powell,  3K.  Y.,  323. 

•  1  Chitty  PL,  1;  Ely  v.  Ehle,  3  K.  Y.,  506;  I>«ff t.  .  Bttdd,  6  Ifbsfe,  4«9| 
Siephenatn  T.lUuH;,  4  Btag.,'476. 
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a  written  order  for  goods,  'with  directions  to  send  them  by  canal  or  hy 
rail,  and  they  are  sent  accordingly.^  The  sale  being  valid,  a  delivery 
to  ihe  carrier  operates  as  a  delivery  to  the  purchaser ;  the  property  im- 
mediately vests  in  him,  and  ho  alone  can  bring  an  action  for  any  injury 
done  to  the  goods ;  *  they  are  at  his  risk ;  the  vendor  retains  only  the 
right  to  stop  them  in  their  transit,  in  case  the  purchaser  becomes  insol- 
vent before  they  reach  him. 

On  a  verbal  sale  of  specific  goods  or  chattels  a  delivery  of  them  to  the 
carrier  chosen  or  designated  by  tho  purchaser,  satisfies  the  statute  of 
frauds  -,  because  here  the  purchaser  names  the  person  or  party  to  whom 
the  delivery  is  to  be  made,  and  the  delivery  being  so  made,  the  sale  is 
complete  and  the  title  passes.' 

On  the  other  hand,  where  the  buyer  gives  a  verbal  order  for  goods 
without  examining  them,  and  directs  them  to  be  sent  to  him  without 
naming  tho  carrier,  a  delivery  of  them  to  a  carrier,  is  not  sufficient  to 
satisfy  the  terms  of  the  statute.  The  title  does  not  pass  on  tho  delivery 
to  the  carrier.*  And  for  the  same  reason,  where  an  order  is  given  for  a 
certain  quantity  of  goods,  of  a  given  quality,  and  there  has  been  no 
selection  or  separation  of  tliem  from  the  bulk,  a  delivery  by  tho  seller 
to  the  carrier  named  by  the  purchaser,  does  not  satisfy  the  statute ; 
because  the  carrier  is  not  appointed  as  the  buyer's  agent  to  accept  the 
goods  within  the  meaning  of  the  statute.'  The  purchaser  must  accept 
and  receive,  in  order  to  render  the  sale  valid  and  vest  tho  titlo  in  him.* 

§  666.  When  goods  are  shipped  for  Ihe  account  and  risk  of  the  con- 
signee, ho  paying  the  freight,  and  it  is  so  expressed  in  the  invoice  and 
bill  of  lading;  the  delivery  to  the  carrier  is  considered  as  a  delivery  to 
the  consignee,  and  he  alone  can  bring  an  action  against  the  carrier  for  a 
failure  to  deliver  the  goods.  No  other  fact  appearing,  the  consignee  is 
to  be  treated  as  the  owner  of  the  property.''  The  goods  being  placed  at 
his  absolute  disposal,  the  legal  presumption  is  that  he  is  tho  owner ; 


^  Kralder  v.  Ellison,  47  K.  T.,  36 ;  Magnidcr  v.  Qage,  33  Md.,  344. 

■  Dntton  V.  8olomonsoD,  3  Bos.  and  Pull.,  584 ;  Ilsley  v.  Stnbbs,  9  Mass.,  63L 

»  CroBS  V.  O'Donnell,  44  N.  Y.,  661 ;  Glen  v.  Whitaker,  51  Barb.,  451 ;  Peopk 
V.  Hay ne«,  14  Wend.,  546 ;  63  N.  Y.,  587. 

^  Eodgcrs  V.  Phillips,  40  K.  Y.,  519;  Maxwell  v.  Brown,  39  Maine,  96; 
Frostburgh  M.  Co.  v.  N.  C.  Glass  Co.,  9  Cnsh.,  115. 

'  Norman  v.  Phillips,  14  Mecs.  and  Welsb.,  278 ;  Mendith  v.  Mcigh,  2  EIIji 
and  B.,  364  ;  Allard  v.  Grcnsort,  61  K.  Y.,  1,  5. 

«  Caolkins  v.  Hellman,  47  K.  Y.,  449;  Stone  v.  Browning,  51  N.  Y.,  911; 
Brand  v.  Focht,  3  Keyes,  409. 

'  Potter  V.  Lansing,  1  John.  K.,  215 ;  Sweet  v.  Barney,  23  N.  Y.,  33S. 
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and  though  not  the  absolute  owner,  he  may  recover  the  goods  against 
any  party  not  claiming  under  the  true  owner.^ 

Between  the  parties  to  it,  the  contract  embodied  in  a  bill  of  lading 
cannot  be  varied  by  parol  evidence :  as  against  other  parties,  it  is  of  no 
force.  It  cannot  therefore  be  used  to  defeat  the  true  title  to  the  prop' 
erty,  as  against  any  third  party.' 

When  the  consignor  acts  as  an  authorized  agenfc  in  shipping  goods,  he 
is  considered  as  having  authority  to  agree  upon  the  terms  of  transporta- 
tion ]  ^  and  the  stipulations  agreed  upon  by  him  will  bind  his  principal.^ 

§  GG7.  On  a  sale  of  goods  to  be  carried  and  delivered  to  the  vendee  at 
his  place  of  business, the  carrier's  contract  is  with  the  vendor;  the  vendor 
assuming  the  expense  of  the  transportation.'  And  so  in  like  cases, 
where  the  title  does  not  pass  on  a  delivery  to  the  carrier ;  the  bailor  is 
entitled  to  enforce  the  contract  with  the  carrier.* 

We  need  not  consider  the  subject  further  in  the  connection.  The  con- 
signor shipping  his  own  goods,  has  the  right  to  enforce  his  contract  with 
the  carrier ;  and  he  has  the  right  to  transfer  that  contract,  with  the 
goods  covered  by  it,  so  as  to  vest  in  the  transferee  the  title  and  give 
him  the  usual  remedies  for  any  injury  to  the  property,  or  for  a  conver- 
sion of  it.''^ 

When  the  plaintiff  brings  an  action  of  assumpsit,  he  must  take  care 
to  bring  his  suit  against  all  who  are  jointly  liable  on  the  contract ;  and 
he  must  also  take  care  not  to  make  any  persons  parties  defendant,  who 
are  not  liable  on  the  contract.® 

§  G68.  Burden  qfProqf.  The  burden  of  proof  is  imposed  upon  one 
party  or  the  other,  by  the  substance  and  form  of  the  pleadings.*  Upon 
non-^ismmpsit  pleaded  to  an  action  on  contract,  the  plaintiff  holds  the 
affirmative  of  the  issue,  and  the  onus  of  making  out  a  promise  is  upon 

»  Fltzhugh  V.  Wiman,  9  N.  T.,  559 ;  Green  v.  Clark,  12  N.  Y.,  343. 
•     «  Covell  v.  Hill,  6  N.  Y.,  374  j  Everett  v.  Saltus,  15  Wend.,  474 ;  20  Wend., 
J{e7  ;  Brewer  v.  Peabody,  11  How.  Pr.,  492;  13  N.  Y.,  121 ;  M.  &  T.  Bonk  v.  F. 
&,  M.  Nat.  Bank,  60  N.  Y.,  40. 

>  Nelson  v.  H.  R.  R.  R.  Co.,  48  N.  Y.,  498. 

*  White  V.  Ashton,  51  N.  iT.,  280. 
'     '  Dunlap  V.  Lambert,  6  CI.  and  F.,  GOO ;  N.  Y.  Fireman's  Ins.  Co.  v.  DeWolf, 
2  Co  wen,  56, 105:  Ludlow  v.  Bowno,  1  John.  R.,  1;  Day  la  v.  Jaine8|5  Burr., 
2680. 

'    *  Gilbert  v.  N.  Y.  Central  &  Hndsou  R.  R.  R.  Co.,  4  Hon,  376;  Coyle  t. 
Wcatera  R.  Cor.,  47  Barb.,  152. 

»  Western  Transp.  Co.  v.  Hawley,  1  Daly,  327 ;  47  N.  Y.,  631 ;  24  N.  Y.,  638; 
36  N.  Y.,  319 ;  53  N.  Y.,  19 ;  4  Daly,  41 ;  50  N.  Y.,  76. 

'  Mitchell  V.  Ostrom,  2  Hill,  520 ;  Jeremy  on  Car.,  124. 
''    •  Holliater  Y.  Bender,  1  Hill,  150. 
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•him ;  but  be  does  not  hold  the  affinnative  upon  all  the  issues  that  may 
arise  in  the  action.  The  defendant,  without  controverting  the  promise, 
•may  set  up  in  his  plea  or  answer,  payment,  release,  or  an  accord  and 
and  satisfaction ;  ^  and  when  he  does  so,  the  burden  of  proof  is  upon  him 
to  establish  his  allegation  by  a  preponderance  of  OTidence.  The  same 
rule  holds  in  relation  to  any  new  matter  constituting  a  defence  or  coun- 
ter claim,  interposed  by  the  defendant.  The  burden  of  proof  rests  with 
the  party  making  an  allegation,  or  asserting  a  fact.' 

It  is  a  general  rule  of  pleading,  that  a  fact  asserted  on  one  side,  and 
not  denied  on  the  other,  is  to  be  taken  as  admitted ;  and  so  the  issue  to 
•be  tried  by  a  jury  consists  of  one  or  more  facts  affirmed  on  one  side,  and 
denied  on  the  other.^  In  actions  against  common  carriers,  it  is  neces- 
sary to  proTC,  first,  a  contract  express  or  implied ;  second,  the  delivery 
of  the  goods;  and  third,  the  defendant's  breach  of  promise  or  duty.' 
If  the  plaintiff  counts  on  a  special  agreement,  it  must  be  proved  as  laid, 
and  no  other  will  be  implied.^  And  if  the  plaintiff  bring  an  action  of 
tort,  as  for  a  conversion  of  the  goods,  he  can  only  recover  on  proving 
the  cause  of  action  alleged  by  him  in  his  complaint.' 

§  660.  The  plaintiff  usually  relies  upon  an  implied  contract,  provmg 
that  the  defendant  is  a  common  carrier,  as  alleged  in  the  declaration, 
and  that  the  goods  were  delivered  to  hhn  for  carriage  to  the  place 
named,  and  that  they  have  not  in  fact  arrived.*  Having  shown  a  state 
of  facts  from  which  the  law  implies  a  contract  on  the  part  of  the  carrier 
to  carry  and  deliver  the  goods  safely  at  their  place  of  destination,  slight 
evidence  is  sufficient  to  cast  the  burden  of  proof  upon  him  to  answerfor 
the  non-delivery.  Evidence  that  the  defendant's  coachman,  on  being 
uiquired  of  for  a  parcel  entrusted  to  him  for  carriage,  replied  that  he 
understood  it  had  been  lost,  is  sufficient  in  the  first  instance.''  And  the 
testimony  of  the  consignee's  shopman,  that  he  did  not  know  of  the  deliv« 
ery,  and  believed  that  he  must  have  known  of  it,  if  a  delivery  had  taken 


'  McEyriDg  V.  Boll,  16  N.  Y.,  297  ;  33  N.  Y.,429 ;  5  Dner, 389 ;  dl Barb., 375} . 
White  y.  Smith,  1  Lansing,  469. 

"Buswoll  V.  Poiueer,  37  N.  Y.,  312;  Greene  v.  Waggoneer,S  Hilton,- 897; 
Johnson  v.  Plowman,  49  Barb.,  472;  Wakeman  t.  Sherman,  9  K.  Y.,  85 ;  DwbM 
ham  Y.Fettee/  8  N.  Y.,  GOa 

'  Kaymond  v.  Wheeler,  9  Cowen,  295,  302 ;  K.  Y.  Code  of  FkooednrOy  i  VoB;^ 
d^tetkie  Et.,  $988,  Sd  ed ; »  Oteenleaf  a  £▼.,  $  209, 813. 

*  Latham  v.  Entley,  2  Barn,  and  Cress.,  5M). 

' '  Tolano  r.  National  Ateam  Nov.  Co.,  5  Bobt,  318. 

<  Tacker  y.  Craoklin,  2  Starkie  C,  385. 

'  Mayhew  y.  Kdaoo,  6  Oaxr.  and  Payne  B.,  58 ;  Mono  T.  Cottn«  Biver  &»  f 
Ony,  450, 
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place,  is  prima  facie  evidence  of  non^lelivcry.^  Though  the  butden  of 
proof  18  on  the  plAintiff  to  show  tJiat  the  property  did  not  safely  readi 
its  destination,  it  is  not  material  how  the  fact  is  proved.  Whero  it  was 
shown  that  the  defendant's  boat,  in  which  the  property  was  stowed,  had 
hcen  capsized  on  the  route  and  the  property  damaged,  and  a  portion  of 
it  carried  to  a  place  out  of  its  course,  it  was  ruled  sufficient  to  throw 
the  burden  of  proof  on  the  defendants  to  account  for  the  property.^ 

Upon  proof  of  a  delivery  of  goods  to  a  common  carrier  for  transporta- 
tion, acc(}mpanied  with  evidence  that  they  have  not  been  delivered  at 
their  place  of  destination  after  a  reasonable  time,  the  carrier  is  call9d 
upon  to  account  for  the  goods,  and  render  a  legal  excuse  for  the  non« 
l)erfonnance  of  his  contract.^  For,  from  the  moment  ho  receivca  it^ 
goods  into  his  custody,  cveiything  Is  negligence  in  the  oarrier  which  the 
law  does  not  excuse.^  And  where  he  has  not  limited  hia  liabilUy  by 
special  contract,  the  law  excuses  him  in  only  two  instances }  napielj', 
where  ho  is  prevented  from  fuldllmg  his  engagement  by  the  act  of  Qodl 
or  of  public  enemies.'^ 

§  G70.  In  respect  to  goods  delivered  to  one  who  is  not  a  oommou  ^iff^ 
rier,  for  conveyance  from  one  place  to  another  without  hire,  the  presump- 
tions are  different ;  and  the  bailee  may  excuse  himself  for  a  loss  by  evi- 
dence of  his  own  acts  and  declarations  immediately  before  and  after  the 
loss ;  that  is  to  say,  these  are  to  bo  received  in  evidence  as  a  part  of  the 
case,  which  the  jury  are  at  liberty  to  consider.^  Such  declarations,  to 
become  a  part  of  the  rea  gestte,  must  have  been  made  at  the  time  of  the 
act  done,  or  directly  after,  and  must  have  been  so  made  as  to  qualify 
and  explain  the  act,  and  so  harmonize  with  it,  as  to  constitute  really 
one  transaction  J 

In  an  action  against  a  bailee  without  hire,  on  an  undeitaking  to  carry 
and  deliver  a  sealed  letter  containing  money,  the  plaintiff  must  prove  a 


'  Griffiths  V.  Lee,  1  Carr.  and  Payne  R.,  110. 

*  Day  ct  al.  v.  Kiddley  et  al.,  16  Verm.  U,  48.  Non-delivery  may  be  proved 
in  various  ways ;  as  by  proviug  Ibat  tbo  carrier  did  not  bring  the  goods  to  the 
place  of  di'livery  :  Scbroeder  v.  Hudson  R.  R.  R.  Co.,  5  Durr,  r>G ;  or  by  prov- 
ing that  the  carrier  failed  on  request  to  give  any  account  of  ibo  goods ;  Westcott 
V.  Fargo,  G  Lnns.,  319 ;  C3  Barb.,  349 ;  or  by  proof  of  his  refusal  to  deliver ;  New- 
stadt  V.  Adams,  5  Duer,  43 ;  ante  $  611. 

»  Dale  V.  Hall,  1  Wils.,  281, 

*  Rich  V.  Eneeland,  ITob.,  18;  Batson  v.  Donovan,  4  Bam.  and  Aid.,  21 ;  31 
Wend.  R.,  190;  1  Conn.  R.,  487. 

*  Jeremy  on  Car.,  31,  32. 

^  Tompkins  v.  Saltmarsb,  14  8erg.  &  Rawle,  275. 

^  Enoe  V.  Tattle,  3  Conn.  R.,  250 ;  Moore  v.  Mcacham,  10  N.  Y.,  907. 
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loss  of  the  package  by  the  defendant's  gross  or  culpable  negligence,  or 
that  he  has  broken  the  seal  and  appropriated  the  money  to  his  own  use.' 
Having  demanded  the  money  or  goods  before  bringing  his  suit,  the  plain- 
tiff may  establish  his  cause  of  action  by  showing  the  circumstances,  to- 
gether with  the  defendant's  failure  to  restore  or  to  account  for  the  money 
or  property.*  On  proof  of  a  total  failure  to  deliver  the  goods  bailed,  on 
demand;  the  <mu8  of  accounting  for  the  default  lie^  with  the  bailee :  it 
is  otherwise  where  the  cause  of  the  loss  appears  in  evidence,  and  is  con- 
sistent with  reasonable  diligence  on  the  part  of  the  bailee.  The  pre- 
sumptions are  much  stronger  against  the  common  carrier,  who  must  ac- 
count for  the  property  or  show  a  loss  of  it  from  causes  for  which  he  is 
not  liable  under  his  contract,  or  under  the  common  law.^ 

§  G71.  In  actions  against  a  common  carrier,  on  a  special  acceptance 
by  him  limiting  his  liability,  the  plaintiff  must  set  forth  the  contract  ac- 
cording to  its  terms ;  and  his  evidence  must  ho  prima  facie  sufficient  to 
establish  the  allegations  in  his  complaint.^  Ho  must  prove  an  injury  to 
the  goods  or  a  loss  of  them,  or  a  failure  to  deliver ;  he  must  support  his 
complaint  by  evidence,  which,  being  unexplained,  raises  the  presumption 
that  the  goods  were  lost  or  damaged  by  the  carrier's  failure  to  fulUll  his 
contract.  It  then  rests  with  the  carrier  to  show  that  the  injury  or  loss 
was  caused  without  fault  on  his  part ,-  since  without  evidence  it  cannot 
be  presumed  that  the  injury  or  loss  is  covered  by  the  exemption  con- 
tained in  the  contract.* 

The  plaintiff  must  prove,  as  well  as  allege,  the  facts  which  constitute 
his  cause  of  action ;  but  ho  cannot  from  the  nature  of  things  prove  a 
negative  fact  with  the  same  certainty,  or  with  the  same  speHes  cf  evi- 
dence with  which  he  may  establish  an  affirmative  fact.*  And  hence 
the  plaintiff  may  prove  a  loss  of  a  package  or  parcel  by  the  carrier's 
negligence,  by  showing  his  failure  to  deliver  it  to  the  owner  at  the 
place  of  destination.    The  presumption  of  a  loss  by  negligence,  arises 


^  Beardslee  v.  Richardoon,  11  Wend.  R.,  25. 

«  Willard  v.  Bridge,  4  Barb.,  361,  337  j  22  Barb.,  314 ;  55  Barb.,  183, 103; 
5  Duer,  43,  46 ;    1  E.  D.  Smith,  C4 ;  ante  $$  C1M52, 106;  l.'>5-159 ;  390-402. 

'  Foote  V.  Srorrs,  2  Barb.,  326  ;  6  Lan»ing,  319 ;  63  Barb.,  349 ;  49  N.  Y., 249; 
ante  J  611 ;  He©  Fairfax  v.  N.  ¥76.  &  H.  R.  R.  Co.,  67  X.  Y.,  11. 

*  Cocbnin  v.  Dinsmore,  49  N.  Y.,  249 ;  Lamb  v.  Camden  &.  Amboy  R.R.C0., 
46N.  Y.,  271;  Harris  v.  Packwood,  3  Tamif.,  264;  Manh  v.  Home,  5  Barn. 
Sl  Cress.,  322;  Mempbis  &  C.  R.  R.  Co.  v.  Reeves,  10  Wall.,  126. 

Union  Ex.  Co.  v.  Grabam,  23  Ohio  St.,  595  ;  Simmons  v.  Lair,  3  Keyes, 
217 ;  French  v.  Bnffalo,  N.  Y.  &  Erie  R.  R.  Co.,  4  Keye^,  108,  115 ;  30  X.  Y., 
630,  564. 

•  1  Qif«n1eaf 'b  £v.  $$  74-81. 
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from  the  faet  of  non-delivery  ;^  and  a  like  presumption  arises  from, 
the  carrier's  delivery  of  goods  in  a  damaged  condition,  it  being  first 
proved  that  he  received  tliem  in  good  order  j*  the  same  presumption 
arises  against  the  carrier,  where  he  fails  to  deliver  the  quantity 
received  by  him.'  The  presumption  is  not  so  strong  where  a  can-ier 
delivers  a  perishable  article  in  an  impaired  or  damaged  condition ;  and 
so  he  may  overcome  it  by  showing  that  it  was  properly  stowed  and 
transported/ 

When  goods  are  carried  over  successive  lines  of  connecting  railroads, 
and  are  delivered  in  a  damaged  condition,  the  owner  establishes  prima 
facie  a  right  to  recover  against  the  last  carrier,  by  showing  that  the 
goods  were  delivered  in  a  good  condition  to  the  Urst  carrier,  and  delivered 
by  the  last  in  an  injured  or  damaged  state.'  The  presumption  is  based 
in  part  upon  the  policy  of  the  law,  considering  how  diiUcult  it  is  for  the 
owner  to  follow  the  goods  along  the  extended  line  of  transportation  and 
show  by  whose  negligence  the  injury  was  caused ;  and  in  part  upon  this 
general  iiile,  that  things  once  proved  to  have  existed  in  a  particular 
state,  are  to  be  presumed  to  continue  in  that  state,  until  the  contrary  is 
established  by  evidence,  either  direct  or  presumptive.® 

So  the  owner  suing  the  first  of  several  connecting  lines,  establisjbes  a 
prima  facie  right  to  recover,  by  showing  the  non-arrival  cf  the  goods  at 
the  place  of  destination :  this  proof  being  sufficient  to  cast  upon  tho. 
carrier  tho  burden  of  showing  what  became  cf  tho  goods.'' 

What  proof  is  sufficient  to  establish  a  prima  fade  case  against  a  car- 
rier, intermediate  the  first  and  last  t  Proof  of  delivery  to  the  first,  being 
sufficient  prima  facib  to  charge  him  with  having  received  the  goods, 
additional  proof  that  he  did  not  transfer  the  goods  to  the  succeeding 
carrier,  must  be  sufficient  to  cast  upon  him  the  ontis  of  accounting  for 


^  Bnraell  v.  N.  Y.  Central  R.  R.  Co.,  45  N.  Y.,  184, 189;  tho  delivery  to  the 
carrier  ma8t  be  first  clearly  proved ;  Woodbury  v.  Fcmk,  14  111.,  279;  McQties- 
teu  V.  Sanford,  40  Maine,  117 ;  ante  (Gil. 

*  Ellis  V.  Willard,  9N.  Y.,  529;  Hastings  v.  Pepper,  11  Pick.,  43,  106;  Rich 
V.  Lambert,  12  How.  U.  S.,  357;  Clark  v.  Barnwell,  12  How.  U.  S.,  280. 

»  Hawkes  v.  Smith,  1  Carr.  &  M.,  72;  9  N.  Y.,  C29. 

^  Lambert  v.  Benner,  1  Sweeny,  665 ;  Nelson  v.  Woodmff,  1  Black,  156 ; 
12  How.  U.  S.,  272,  283. 

*  Smith  V.  N.  Y.  Central R.  R.  Co.,  43  Barb.,  225,  affirmed  in  Conrt  of  Am- 
peals,  41  N.  Y.,  620 ;  Wing  v.  K.  Y.  &  Erie  R.  R.  Co.,  1  Hilton  235 ;  Langblin  v. 
Cbica^iro  iSrc,  28  Wis.,  204. 

*  Best  on  Presumptions,  $  136 ;  4  Denio,  431 ;  9  Barb.,  271 ;  22  Barb.,  51G ;  58 
N.  Y.,  475;  see37  N.  Y.,  162. 

'  Brintnall  v.  Saratoga  R.,  32  Vt,  666.  ^ 
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thom.^  Haying  been  once  charged  with  thd  custody  of  the  goods  as  a 
carrier,  he  remains  presumptively  liable  for  them  until  he  passes  them 
over  to  the  next  carrier  or  to  the  owner.* 

§  672.  When  a  carrier  makes  a  special  contract,  exempting  himself 
from  certain  specific  dangers  or  risks,  and  fails  to  deliver  the  goods ;  it 
rests  with  him  to  show  that  the  loss  arose  from  the  specified  dangers  or 
risks.  He  must  bring  himself  within  the  exception.^  If  he  engages  to 
carry  and  deliver  goods  safely,  unless  prevented  by  the  perils  of  the  sea, 
tbo  lake  or  river,  and  does  not  deliver  the  goods ;  it  is  incumbent  upon 
him  to  show  that  he  was  prevented  from  delivering  them  by  such 
perils;*  proof  of  non-delivery,  or  of  loss  or  damage  unexplained  by 
the  circumstances,  being  sufficient  to  throw  upon  the  carrier  the  burden 
of  accounting  for  the  goods.' 

The  law  will  not  presume  a  party  guilty  of  culpable  neglect  of  a  legal 
duty.*  Hence  the  plamtiff,  alleging  a  loss  of  his  goods  by  the  defend- 
ant's negligence,  must  as  a  general  rule  prove  his  allegation  ;  ho  must 
support  his  complaint  by  evidence  sufficient  to  uphold  a  verdict  against 
the  defendant.  The  defendant  must  then  show  a  loss  within  the  excep- 
tions contained  in  the  contract ;  and  the  plaintiff  may  then  take  up  the 
case  and  show  that  the  defendant's  negligence  und^r  the  circumstances 
actually  caused  or  permitted  the  loss.  This  shifting^  of  the  burden  of 
proof  occurs  daily  in  tho  trial  of  this  class  of  causes.'' 

1  See  Mills  v.  Hiohigan  Coniral  R.  Co.,  45  N.  T.,  mi;  McDoboM  v.  Western 
R.  Cor.,  34  N.  Y.,  497;  43  Barb.,  225.  In  Lee  v.  Bernheimer,  G  J.  iS:  S.,  40,  it  is 
held  that  no  presumption  of  Ibo  arrival  of  goods,  arises  from  their  sliipment. 

«  Gould  V.  Chapin,  20N.  Y„  259. 

'Woodworth  v.  McBride,  3  Wend.,  227;  4  B.  &; C,  445;  4Clirapb.,^; 
Ayman  y.  Astor,  0  Coweo,  2G5 ;  ante  (  58T,  tvnd  tiote. 

*  Transportation  Co.  v.  Downer,  11  Wallace,  129 ;  Clark  v.  Barnwell,  12 
How.  U.  S.,  272 ;  ante  J  $  585-587,  and  note  to  $  587. 

'  Riley  y.  Ilorno,  5  Biug.,  217  ;  Homo  Inau  Co.  t.  Weateixi  Tiansp.  Co.,  51 
N.  Y.,  93 ;  King  v.  Shepard,  3  Story  C.  C.  R.,  349. 

«  Hart  well  v.  Root,  19  John.  R.,  345;  Munn  v.  Balder,  2«tark.  R.,  255. 

»  W^estcott  V.  Fargo,  G  Lans.,  319 ;  Tho  J.  Rnsscll  M.  Co.  v.  N.  H.  S.  Co.,  51 
N.  Y.,  21 ;  Graham  v.  Davis,  4  Ohio  St.,  302;  Cleveland  E.  R.  v.  Cnrran,  19 
Ohio  St.,  I,  221 ;  Knowlton  v.  Erie  R.  R.,  19  Ohio  St.,2G0;  Steiiiweg  v.  Krie 
Railway,  43  N.  Y.,  123 ;  Condict  v.  Grand  Trant  R.  Co.,  54  N.  Y.,  IJCO,  CCS,  cit- 
ing  Lamb  v.  Camdon  &  Amboy  R.  R.  &  T.  Co.,  43  N.  Y..  271,  which  turned  on 
tho  qnestion  os  to  the  burden  of  evidence  to  show  the  fact  of  a  negligent  ]os»  by 
Arc.  See  Rawson  v.  Holland,  r9  N.  Y.,  611 ;  Steers  v.  Liverpool,  N.  Y.  &  Phila. 
S.  Co.,  57  N.  Y.,  i ;  5G  N.  Y.,  194 ;  54  N.  Y.,  197 ;  45  N.  Y.,  .Ml ;  12  How.  U.  S., 
272;  Homo  Ins.  Co.  v.  Western  Transp.  Co.,  51  N.  Y.,  93,  93;  51  ir.Y,,  3G3, 
497  ;  50  N.  Y.,  CCl ;  Vincr  v.  N.  Y.  &c.  Steamship  Co.,  TO  X.  Y.,  23^:3;  49  X. 
Y.,442;  Cochran  v.  Dinsmore,  49  N.  Y.,  21D;  Zinn  v.  New  Jersey  S.  Ca,49 
N.  Y.,  442 ;  48  N.  Y.,  209 ;  47  N.  Y.,  282,  525 ;  45  N.  Y.,  184,  514 ;  44  N.  Y.,  91 ; 
44  N.  Y.,  263 ;  Guillaume  v.  Hamburgh  Sl  Am.  Packet  Co.,  42  N.  Y.,  218. 
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The  feet  of  negligence  is  ordinarily  to  befound  by  the  jury,  from  th^ 
eFidence  and  the  attending  circumstances.  It  is  for  the  Jury  to  pass 
npon  conflicting  evidence,  and  find  the  fact  from  the  testimony  before 
them  ;^  as  they  may  in  many  cases  from  the  nature  of  tlie  accident,  or 
ttom  the  conduct  and  relation  of  the  parties,  when  the  loss  occurred.^ 
*^  If  a  thing  is  shown  to  be  under  the  management  of  the  defendant  or 
his  servants,  and  the  accident  is  such  as  in  the  ordinary  course  does  not 
happen  if  those  who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the  defendant, 
that  the  accident  arose  from  the  want  of  proper  care."^ 

§  G73.  Damages.  The  amount  of  damages  to  be  recovered  in  an  acr 
tion  against  the  carrier^  depends  upon  the  extent  of  his  liability  and  the 
nature  of  the  loss  or  injury  sustained.^  On  a  total  loss,  where  there 
is  no  special  contract  limiting  his  liability,  the  value  of  the  goods  at  the 
place  of  destination,  deducting  freight,  is  the  measure  of  damages  ;  and, 
if  the  goods  be  not  totally  lost,  the  owner  recovers  damages  equivalent 
to  the  injury  sustained.'  In  an  action  on  a  bill  of  lading,  for  not  deliv- 
ering goods,  stated  to  have  been  lost  or  embezzled  during  the  voyage^ 
without  fraud  on  the  part  of  the  defendant,  it  was  held  that  the  master 
must  answer  for  the  value  of  the  goods  missing^  according  to  the  clear 
net  value  of  goods  of  like  kind  and  quality  at  the  port  of  delivery  j* 
and  he  may  also  be  held  to  pay  interest  on  the  value  of  the  goods  from 
the  time  he  ought  to  have  delivered  them ;  interest  being  the  reasonable 
measure  of  damages  for  the  detention  of  the  ascertiiined  amount^  to  be 
allowed  or  not,  according  to  the  earlier  decisions,  in  the  discretion  of  the 
jury  J  Upon  principle,  the  owner  is  now  considered  entitled  to  interest 
on  the  damages  from  the  time  he  sustained  the  injuiy.^  The  damages 
recoverable  against  a  carrier  are  such  as  result  naturally  from  his 
failure  to  fulfill  his  contract    If  the  property  be  wholly  lost  in  the 


1  Ii-eland  v.  C,  H.  &  S.  Plank  Road  Co.,  13  N.  Y.,  526,  533 ;  Ernst  ▼.  Hud- 
ion  River  R.  Co.,  35  N.  Y.,  9. 

«  The  J.  Russell  M.  Co.  v.  N.  H.  fi.  Co.,  50  N.  Y.,  121 ;  18  N.  Y.,  534,  544. 

3  Scott  V.  London  4S2;c.  Dock  Co.,  3  Hurlst.  ^  Colt,  59G;  l3Poters,  181. 

^  Jeiemyou  Carriers,  132;  Ludwig  v.  Meyre,5Watt8  &  Serg.,  435;  Hand 
V.  Baylies,  4  Whart.,  204. 

»  Bracket  v.  M'Nair,  14  Jobn.  R.,  170 ;  Wallace  v.  Vigns,  4  Blackf.  (Ind.), 
960;  McGregor  v.  Kilgore,  CObio  R.,  143;  ante  $  GIO. 

«  Watkinsou  v.  Laaghton,  8  John.  R.,  213 ;  Sturgess  v.  Biesell,  46  N.  Y.,  4G2. 

^  Riclimond  v.  Bronson,  5  Denio,  55;  45  Barb.,  40. 

<  Sherman  v.  Wells,  28 Barb.,  403;  Sedgwick  on  Damages,  424,  Cth  ed.  Ses 
Lakeman  v.  Grinuell,  5  Bosw.,  C25,  where  the  loss  occurred  before  the  vessel 
Bailed ;  Krohn  y.  Oechs,  48  Barb.,  127. 
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transit,  by  such  failure,  the  owner  is  entitled  to  recover  its  value 
at  the  place  of  destination  named  in  the  contract ;  and  the  carrier  is 
entitled  to  have  the  freight  deducted  from  the  value,  not  because 
he  has  earned  it,  but  on  the  ground  that  the  stipulated  freight  repre- 
sents the  cost  of  placing  the  goods  in  that  maricot ;  so  that  the  value 
of  the  property  in  that  market,  deducting  the  freight,  will  exactly 
indemnify  the  owner  ^ — ^the  value  to'  be  ascertained  according  to  the 
market  rates,  giving  to  the  owner  what  he  might  have  received  for  the 
property  on  a  sale  or  other  disposition  of  it.' 

The  same  rule  applies  where  a  railroad  contracts  to  carry  and  deliv- 
er goods  to  a  point  beyond  the  termination  of  its  line.  There  being 
no  such  contract,  the  damages  are  to  be  assessed  at  the  market  price  at 
the  terminus  of  the  road.' 

§  074.  When  the  carrier  without  any  legal  excuse  delivers  the  goods 
in  a  damaged  condition,  the  owner  recovers  as  damages  the  difference 
between  the  value  of  the  goods  delivered  in  proper  order  or  in  the  con- 
dition in  which  the  carrier  received  and  undertook  to  deliver  them,  and 
their  value  in  their  damaged  condition  as  delivered.*  The  owner  loses 
by  the  injury  to  the  goods,  the  difference  between  what  they  are  worth 
as  delivered,  and  what  they  would  have  been  worth,  delivered  in  a  good 
condition.  And  in  estimating  or  measuring  the  damages,  the  rule  is  to 
ascertain  the  value  of  the  goods  in  the  condition  in  which  they  were  de- 
livered to  the  carrier,  and  the  value  of  them  in  their  damaged  condition 
when  received  by  the  consignee ;  the  difference  between  these  amounts 
is  the  true  measure  of  damages.**  The  owner  recovers  that  sum,  which, 
added  to  the  value  of  the  injured  anicle,  is  equal  to  that  article  in  a 
sound  condition. 

§  075.  An  element  of  policy  appears  in  the  earlier  decisions,  requiring 
the  carrier  to  make  good  the  loss  of  missing  goods,  or  any  damage  ac- 
cruing to  the  goods  delivered,  while  in  his  hands.  Tlie  rule  as  applied 
to  the  ship-carrier,  is  deemed  salutary,  because  in  furtherance  of  the 


*  StuiigesB  V.  Bi88en,46N.  Y.,  462;  Springv.  Haskell, 4  Allen,  112;  LaunMit 
V.  Vaugban,  30  Vt.,  90 ;  37  Barb.,  122;  Kico  v.  Ontario  Steamboat  Co.,  56 
Bari).,  C84 ;  Bridgman  v.  Steamboat  Emily,  18  Iowa,  509. 

'  Smith  V.  Griffiths,  3  Hill,  333 ;  case  of  the  mnlbcny  trees ;  Cashing  t. 
Wells,  Fargo  &  Co.,  98  Mass.,  — ;  United  States  Coin  ;  46  N.  Y.,  291. 

5  Perkins  v.  Portland,  S.  &  P.  R.  R.  Co.,  47  Maine,  nrJ ;  Marshall  ▼.  K.  Y. 
Central  R.  Co.,  45  Bari).,  502.  The  valno  at  the  place  of  loss  has  been  a11owe<1 ; 
Harris  v.  Panama  R.  Co.,  3  Bosw.,  7  ;  S.  C,  5  Bosw.,  312 ;  3  Story,  349. 

*  Henderson  v.  Ship  Maid  of  Orleans,  12  La.  Ann.,  352;  Black  v.  Camden  & 
Amboy  R.  &  Transp.  Co.,  45  Barb.,  40. 

'  McHenry  v.  Railroad  Co.,  4  Hamng.  R.»  448. 
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general  policy  of  the  marine  law,  which  holds  the  master  responsible  as 
a  common  carrier,  for  accidents,  and  all  causes  of  loss,  not  coming  with- 
in the  exception  in  the  bili<if  la/ding;  and  because  it  takes  away  all  tempta- 
tion to  withhold  a  delivery  of  the  goods,  and  exempts  the  ^pper  from 
the  hard  task  of  undertaking  to  detect,  in  every  case,  the  negligence,  fault 
or  fraud  of  the  carrier ;  and  it  must  be  admitted  that  the  rule  is  highly 
just  and  necessary  when  a  loss  is  imputable  to  either  of  these  oauses.^ 

It  is  of  course  wise  to  adopt  a  rule  of  damages  with  some  view  to  its 
effect  upon  the  conduct  of  the  parties ;  and  we  find  that  this  is  actually 
done,  with  reference  to  differeait  classes  of  contracts  ^  mstancc,  contracts 
for  personal  services,  and  charter-parties  where  the  charterer  fails  to 
lade  a  vessel  pursuant  to  the  contract.^  The  law  for  wise  reasons,  also 
imposes  upon  the  party  subjected  to  iiyury  from  a  breach  of  contract  the 
active  duty  of  making  reasonable  exertions  to  render  the  injury  as  light 
as  possible.  Public  interest  and  sound  morality  acoord  with  the  law  in 
demanding  this ;  and  when  the  injured  party,  through  negligence  or 
willfulness,  allows  thedamiages  to  be  unnecessarily  enhanced,  the  increas- 
ed loss  justly  falls  upon  him.^ 

§  C7G.  On  a  breach  of  an  executory  contract  to  carry  and  deliver  a 
cargo  of  grain,  the  hirer  is  entitled  to  recover  as  his  damages,  the  differ- 
ence between  the  contract  price  and  the  market  rate  of  freight,  ruling  at 
the  time  the  ship  should  have  sailed.^  Being  able  to  find  another  con- 
veyance, the  owner's  legal  damages  are  limited  to  the  increased  expense 
of  sending  forward  his  goods.^  Being  unable  to  find  another  convey- 
ance, the  hirer  is  entitled  to  recover  the  difference  between  the  value  of 
his  goods  at  the  port  of  shipment  and  their  value  at  the  port  of  destina- 
tion, deducting  freight^*  or  the  additional  cost  of  the  transportation, 
where  he  is  able  to  send  the  goods  by  an  unusual  and  mor^e  expensive  con- 
veyanceJ 

*  GilliDgham  v.  Dempsey,  12  8erg.  and  Rawle,  ll93 ;  Brandt  v.  Bowlby,  4 
Barn.  dtAdolpb.,  932;  Warden  v.  Greet,  6  Wattfl,  424;  O'Connerv,  Fostec,  10 
Watts,  41& 

*  Heckscher  v.  MeCree,  24  Wend.,  ^4 ;  Shannon  v.  Cmnstock,  21  W«nd^ 
457 ;  Ashbnrner  v.  Balchen,  7  N.  T.,  262. 

'  Hamilton  v.  McPherson,  5^  N.  T.,  72;  Clark  v.  Marsiglia,  1  Deuio,  317 ; 
Spencer  v.  Halstead,  1  Denlo,  606;  Xoker  v.  Dorman,  17  Piok.,  284;  MiUer  ▼« 
Hsrbiers'  Chnrcb,  7  Greenleaf,  51, 

*  Ogden  V.  Marshall,  8  N.  Y.,  34a 

*  Grand  v.  Pendergast,  58  BarK,  216. 

*  Brackett  v.  McNalr,  14  John.  R.,  170;  15  John.  R.,  24;  3  Calnes^  R.,  219; 
8  John.  R.,  213 ;  6  Oovren,  265 ;  O'Conner  v.  Foster,  10  Watts,  418;  McGovem 
v.  Lewis,  56  Penn.  St,  231 ;  Fox  v.  H%y ward,  4  Brewateiv  32. 

'  Cooper  V.  Yoon^,  22  Geo.,  1269. 
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When  the  g^oods  are  lost  bj  seeideni  at  or nearthe  port  of  laSng,  with* 
out  any  actual  negligence  on  the  part  of  the  carrier,  the  owner  recovers  the 
yaluo  of  the  goods  at  that  port ;  on  the  ground,  that  this  Talue  will  <Hr- 
dinarily  indemnify  him  against  loss,  enabling  him  to  replace  the  goods 
and  send  them  forward  by  anotherTessel.'  The  earrier'^  negligenoe  or 
frand^orfair  dealing,  bears  on  the  measure  of  damages;  and  yet  the  test 
question  appears  to  be  this,  whether  the  market  price  at  home  or  the 
price  at  the  port  of  destination,  will  under  the  cireumstances  famish  a 
true  and  perfect  indemnity.^ 

§  G77.  When  the  owner  brings  an  action  of  trover  against  a  oommoii 
carrier,  he  recovers  the  vahie  of  the  property  with  interest  thereon  from 
the  time  of  the  conversion,  or  from  a  reasonable  time  thereafter.  This 
appears  io  be  the  general  rule,  where  no  circumstances  of  bad  faith  or 
willful  misconduct  accompany  the  act;^  and  the  rule  is  the  more  rea- 
sonable beeanne  an  act  of  c(»verBion  does  not  affect  tiie  title  to  the 
property.* 

We  have  seen  that  the  carrier  is  also  liable  for  the  damages  caused 
by  his  delay  in  transpcHiing  and  delivering  the  goods  pursuant  to  his 
contract ;  and  that  the  general  rule  is  to  allow  the  owner  to  reoover 
such  damages  as  will  indemnify  him  against  the  direct  and  n^^oral  con- 
sequences of  the  carrier's  inexcusable  delay  .^ 

XI.  Cakriage  op  Lite  Stock* 

§  678.  Since  the  introduction  of  railways,  the  transportation  of 
horses,  cattle  and  other  live  stock,  has  grown  up  into  an  important 
branch  of  business.  The  English  railways  were  not  at  first  obliged  to 
assume  the  character  and  liabilities  of  common  carriers ;  and  indepen- 
dent of  any  statute  they  can  hardly  be  charged  with  the  common  law 
liability  of  common  carriers  of  live  stock,  where  they  have  not  assomed 
the  character  by  their  mode  of  transacting  the  business.*    Assuming  to 

^  Wlieelwri^t  v.  Beers, 2  Hal!,.  S.  C.  It,  391  f  Lakemftn  y.  Grinnell,  5  Bosv., 
625  ;  Dresar  v.  Margatroyd,  1  Wash.  C.  R.  R.,  la^  Bridge  v.  Aostia,  4  Mass., 
115. 

*  Lakmnsn  r.  Grinnell,  sopra^  and  cases  there  tited. 

>  Ante  (  112;  $$  270,406^  409  ;  Whelan  v.  I^nch,  G(^K.  Y^  46»;  Andrews  t. 
Durante  18  N.Y.,  496. 

♦  Ball  V.  Uney,  48  N.  Y.,  & 

»Anto  ${  C08-C11;  WilsooT.  LaneastTbeA  tcxrl»titm  S.  C<s9Coiii.  B. 
(K.  S.),  632  J  Callard  t.  South  Eastoro  R.  do.,  7  H.  &  N.,  70. 

«  McMannftT.Lauc.)8liiT0  &  YorksliiroR-Ci>.y2  H.  &  1^-,  CD5;  4  Jnr.  K.  8., 
144 ;  27  L.  J.  Exch.,  201  r4  H.  &  N.,  343 ;  Kimball  ▼.  Ratlaud  Co.,  26  Vt^  247  ; 
Michigan  8.  R.  Co.  v.  McDononghy  21  Mich.,  1S9. 
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pany  all  kinds  of  freight,  including  live  stock;  indiscrinunately  for  all 
persons,  they  are  thus  chargeable  -,  with  certain  qualifications  arising 
out  of  the  peculiar  nature  of  the  property.^  Having  the  right  to  as- 
sume the  character  or  not,  at  pleasure,  it  is  under  the  common  law 
within  their  power  to  limit  their  business  to  the  transportation  of  a 
specific  kind  of  goods,  or  so  as  to  exclude  a  specific  kind.^ 

The  statute  of  England,  already  noticed,  makes  it  the  duty  of  rail- 
way and  canal  companies  to  afford  all  reasonable  facilities  for  receiving, 
forwarding  and  delivering  traffic  upon  their  several  lines  of  transporta- 
tion, including  goods,  animals  and  other  articles.^  It  also  renders  the 
company  liable  for  the  loss  of,  or  for  any  injury  done  to  any  horses, 
cattle  or  other  animals,  or  to  any  articles,  goods  or  things,  in  the  receiv- 
ing, forwarding  or  delivering  thereof,  occasioned  by  the  neglect  or  de- 
fault of  such  company  or  its  servants ;  permitting  the  company  to  pre- 
scribe just  and  reasonable  terms  or  conditions  j  and  fixing  the  damages 
to  be  paid  at  so  much  per  head,  on  a  loss  of  such  animals,  unless  valued 
on  delivery  to  the  company  at  a  higher  sum  j  and  further  providing  that 
special  contracts  for  such  transportation  must  be  made  in  writing. 

In  this  State  railroad  coi-porations  are,  by  an  act  of  the  Legislature, 
made  common  carriers,  with  such  variations  as  the  nature  of  tbe  busi- 
ness requires.  They  are  required  to  receive  and  carry  all  kinds  of 
property  ;  receiving  and  discharging  the  same,  at  fixed  times  and  places, 
duly  advertised  beforehand.*  Being  thus  made  common  carriers,  rail- 
roads have  no  right  to  prescribe  the  conditions  on  which  alone  they  will 
receive  goods  for  transportation  j  but  where  they  actually  receive  them 
under  a  special  agreement  for  carriage,  their  liabilities  will,  with  few 
exceptions,  be  regulated  by  the  terms  used. 

§  079.  Excluding  causes  of  loss  or  injury  arising  from  the  proper  vice 
or  peculiarities  of  live  stock.  We  find  railway  and  transportation  com- 
panies treated  as  common  carriers  of  this  species  of  property,  and  held 
liable  as  such  for  injury  or  loss  arising  from  other  causes  not  coming 
within  the  exceptions  to  the  general  rule.  Receiving  live  stock  to 
carry  under  the  contract  implied  by  law,  or  without  any  special  stipu- 
lationa^  they  are  oommon  carriers,  with  such  qualifications  of  their 


*  Parker  v.  Great  Western  R.,  7  Man.  &  Q.,  253 ;  Muscbamp  v.  Lancaster 
R.,  8  Mees.  &  Welsh.,  421 ;  Palmer  v.  Grand  Junction  R.  Co.,  4  M.  &  W., 
^49;  12  M.  &  W.,7e6;  Weed  v.  S.  &  S.  R.  Co.,  19  Wend.,  534 ;  ante  J  515; 
Penn  v.  Buffalo  &  Erie  R.  R.,  49  N.  Y.,  204. 

*  SewoU  V.  Allen,  6  Wend.,  335 ;  Blancbard  v.  Isaacs,  3  Barb.,  388. 
>  Railway  and  Canal  Traffic  Act  1854, 17  and  18  Vict.,  c.  31,  $  2. 

^  Statute  of  1850,  and  12  N.  T.,  245. 


522  hAW  OF  BAILMENTS. 

liability  as  the  law  itself  supplies.^  They  are  bound  to  take  suitable 
care  of  the  property,  considering  its  nature,  on  the  way  and  at  the  place 
of  destination.*  They  are  bound  to  furnish  secure  and  safe  and  proper 
cars  or  conveyances,  and  run  them  with  diligence  and  regularity,  halt'- 
ing  at  convenient  times  and  places,  so  as  to  permit  the  cattle  to  be 
properly  watered  and  fed  and  cared  for.^  The  duty  of  a  railway  com- 
pany to  furnish  soimd  and  sufficient  cars,  properly  constructed,  js 
strictly  enforced ;  the  company  cannot  escape  this  obligation  by  calling 
attention  to  the  defective  condition  of  the  cars,  at  the  time  the  cattle 
are  received  on  board  ^  they  can  only  escape  liability  for  losses  arising 
therefrom  by  proof  of  a  distinct  agreement  by  the  owner  to  assume  the 
risk  arising  from  that  caused  And  it  has  been  held  that  they  cannofc 
make  a  valid  contract,  exempting  themselves  from  liability  for  damages 
resulting  from  defective  and  unsafe  cars  supplied  by  them.' 

§  680.  There  is  some  tendency  in  the  decisions  to  relieve  our  railroad 
companies  of  their  liability  as  common  carriers,  in  the  transportation  of 
live  stock.^  And  it  is  quite  clear  that  the  law  does  not  hold  them  lia- 
ble for  the  safe  transportation  of  horses  and  cattle  under  the  same  strict 
rule  which  applies  to  goods  and  merchandise,  inanimate  property.  The 
business  is  of  recent  origin ;  and  the  carrier  has  not  the  same  control 
over  animals  as  he  may  have  over  inanimate  matter."^  He  can  store 
away  goods  so  as  to  secure  tbeir  safety.  But  a  carrier  of  animals,  by  a 
mode  of  conveyance  opposed  to  their  habits  and  instincts,  has  no  such 
means  of  securing  absolute  safety.  They  may  die  of  fright,  or  by  re- 
fusing to  eat,  or  they  may,  notwithstanding  every  precaution,  destroy 

*  Palmer  t.  Grand  Junction  Co.,  4  M.  &  W.,  758  ;  Kimball  y.  Kntland  Co^ 
26  Vt.,  247 ;  Merritt  v.  Earle,  29  N.  Y.,  115;  assumed  in  Railroad  Go.  v.  Pratt,  22 
Wall.,  123;  Wyld  v.  Piokford,  8  M.  &  W.,  443;  Kansas  Pacific  B.  Co.  t.  Nich- 
ols, 9  Kansas,  235. 

'  Great  Northern  R.  Co.  v.  Swaffleld,  8  English  (Moak),  567,  citing  Notara  v« 
Henderson,  1  Englisli  (Moak),  269. 

'  Squire  v.  N.  Y.  Central  R.,  98  Mass.,  239 ;  111.  Central  R.  R.  Co.  v.  Adams, 
42  III.,  474 ;  Gregory  v.  West.  M.  R.  Co.,  2  H.  &  C,  944. 

^  Pratt  v.  Ogden«il)urgli  &,  Lake  Champlain  R.  Co.,  102  Mass.,  557;  Railroad 
Co.  V.  Pratt,  22  Wallace,  123  ;  14  N.  Y.,  570  ;  111  Mass.,  142;  Harris  v.  Korthem 
Ind.  R.  Co.,  20  N.  Y.,  232 ;  Combe  v.  London  &  South  Western  R.  Co.  31  L.  T. 
N.  S.,  613 ;  St.  Louis  &  S.  R.  Co.  v.  Dorman,  72  111.,  504. 

•  Welsh  V.  Pitteburgh,  Ft.  W.  <fc  C.  R.  R.  Co.,  10  Ohio  St.,  65. 

^  Michigan  So.  Sc  Northern  Ind.  R.  Co.  v.  McDonough,  21  Mich.,  1^;  Lake 
Shore  &  M.  So.  R.  Co.  v.  Perkins,  25  Mich.,  329  ;  S.  C,  12  Amer.  R.,  275 ;  Mc- 
Manns  v.  Lancashire  R.  Co.,  2  Hurl.  &  Norman,  702 ;  S.  C,  4  Hnrl.  «&  Nonnan, 
346  ;  Carr  v.  Lancashire  &  Y.  R.  Co.,  7  Exch.,  712,  713. 

^  See  Boyce  v.  Anderson,  2  Peters,  150,  where  a  like  exception  was  made  in 
favor  of  a  carrier  of  slaves  that  leaped  from  a  steamboat  in  a  panic 
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tbemselves  in  attempting  to  break  away  from  tho  fastenings  by  whieli 
they  are  secured,  or  ihey  may  kill  each  other  by  crowding,  plunging,  or 
goring  j  the  motion  of  tho  cars,  their  frequent  concussions,  the  scream  of 
the  engine,  often  create  a  kind  of  frenzy  in  the  swaying  mass  of  cattle ; 
and  the  carrier  is  not  held  liable  for  injuries  or  losses  arising  from  the 
irrepressible  instincts  of  this  living  freight,  which  he  could  not  prevent 
by  tho  exercise  of  diligence  and  care.^  Usmg  all  due  and  reasonable  care, 
ho  is  not  liable  for  the  loss  of  an  animal  that  escapes  by  its  own  efforts 
from  the  cattle  car  and  is  killed ,-'  or  for  the  loss  of  an  animal  killed  on 
a  vessel  in  a  storm  at  sea,  by  straining,  caused  by  the  roll  or  motion  of 
the  ship ;  ^  or  for  an  injury  infiictect  by  ono  horse  upon  its  mate,  in 
transit  on  a  railway,  where  the  injury  results  from  the  peculiar  char- 
acter and  propensities  of  the  horse,  such  as  fright  or  bad  temper;  or 
for  injuries  resulting  from  the  owner's  fault  in  fastening  tho  animal,  or 
in  omitting  to  remove  his  shoes ;  ^  or  for  any  injury  resulting  from  the 
proper  vice  of  tho  animal.'  If  the  animal,  a  horse  for  example,  bo  placed 
in  a  car  and  secured  in  the  usual  manner,  and  found  injured  at  the  place 
of  destination,  the  carrier  is  not  liable  unless  it  be  found  from  the  nature 
of  the  injury,  or  from  some  accident  on  the  journey,  or  from  some  defect 
in  the  conveyance,  that  the  damage  resulted  from  his  negligence.® 

§  G81.  The  carrier  of  live  stock  must  exercise  reasonable  diligence  in 
the  business,  and  ho  must  complete  the  journey  within  a  reasonable 
time.''^  He  is  liable  as  a  common  carrier  for  the  construction  and  equip- 
ment of  his  road,  for  the  running  of  his  trains,  and  generally,  except  so 
far  as  his  responsibility  is  modified  by  contract  or  by  tho  inherent  vice 
of  the  freight  itself.® 

^  Clarke  v.  Rochester  &  Syracuse  B.  Co.,  14,  N.  Y.,  .570 ;  21  Mich.,  165, 18D ; 
40  N.  y.,  £04. 

•  Great  Western  R.  Co.  v.  Blower,  2  English  (Moak),  700. 

»  Nageut  V.  Smith,  1  L.  R.  C.  P.  Div.,  423 ;  45  L.  J.  Q.  P.  I>iv.,  097  ;  34  L.  T. 
N.  S.,  827 ;  25  W.  R.,  117  C.  A.  Case  of  a  liorso  carried  by  tho  sea  from  London 
to  Aberdeen,  and  killed  by  fright  and  consequent  struggling. 

*  Evaus  V.  Fitchburg  R.  Co.,  Ill  Mass.,  142  ;  Richardson  v.  N.  E.  R.  R.,  7  C. 
P.,  75  ;  14  N.  Y.,  570. 

«  Smith  V.  New  Haven  R.  Co.,  12  Allen  (Mass.),  531. 

^  Kendall  v.  London  &  Southwestern  R.  Co.,  2  English  (Moak),  700 ;  Clarke 
T.  Rochester  &,  Syracuse  R.  Co.,  14  N.  Y.,  570.  Tho  circumstances  of  these  cases 
are  very  much  alike  ;  the  causes  of  the  injury  being  a  matter  of  iuCerence 
from  tho  uatnro  of  tho  injury  and  the  apparent  manner  of  it. 

^  Harris  v.  Northern  Ind.  R.  Co.,  20  N.  Y.,  232  ;  Conger  v.  Hudson  River  R. 
JL  Co.,  G  Dner,  375 ;  German  v.  Chicago  &  N.  R.  Co.,  33  Iowa,  137. 

»  Wilson  v.  Hamilton,  4  Ohio  St.,  722  ;  Great  Western  R.  Co.  v.  Hawkins,  18 
Mich.,  4J7  ;  Kansas  Pacific  R.  Co.  v.  Nichols,  12  Amer.  R.,  494,  note  500 ;  S.  C, 
0  Kansas,  235  ;  Kimball  v.  Rut  land  R.  Co.,  26  Vt.,  427 ;  14  N.  Y.,  570 ;  20  N.  Y., 
232;  10  Ohio  St.,  65. 
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There  is  some  imperfection  in  this  mode  of  stating  tbe  liability  of  ft 
carrier  of  live  stock  -,  since  it  calls  for  a  careful  definition  of  his  duty  to 
guard  against  losses  likely  to  arise  from  the  nature  of  different  anlmalfl^ 
confined  in  tmcks,  cars,  or  vessels,  on  the  route  of  transportation :  a 
duty  which  requires  him  to  use  foresight,  vigilance  and  care  to  prevent 
injuries  from  the  nature  or  conduct  of  the  animals,  such  careful  precau- 
tions and  diligence  as  may  be  reasonably  expected  from  a  man  engaged 
in  the  business.^  He  ia  not  an  insurer  against  injuries  arismg  from  the 
nature  and  propensities  of  the  live  stock  carried  by  him ;  and  bis  liabil- 
ity is  not  limited  to  a  careful  and  safe  conveyance  of  the  car  containing 
them.  He  must  provide  in  advance  suitable  and  proper  means  to  in- 
sure the  safe  conveyance  of  the  property ;  and  he  must  use  t'.iesc  iiicaas 
with  all  reafionable  diligence  and  forethought,  in  the  varying  circum- 
stances and  exigencies  arising  in  the  business.' 

§  682.  Under  the  English  decisions  prior  to  the  statut4^  of  1854,  the 
carriage  of  live  stock  by  the  railways  was  regulated  by  contract  ^  the 
companies  receiving  these  chattels  under  a  special  agreement,  by  the 
terms  of  which  the  owners  or  their  servant4s  accompanied  the  trains, 
taking  care  of  and  feeding  the  cattle  during  tbe  journey.  And  in  some 
instances  the  charge  for  freight  was  made  expressly  for  the  use  of  the 
railway  carriages  and  locomotive  power  only,  with  an  express  stipula- 
tion that  the  company  would  not  be  responsible  for  any  alleged  defects 
in  the  caniages  used,  unless  complaint  was  made  at  the  time  of  booking ; 
nor  for  any  damages,  however  caused,  in  the  journey  of  transportatl<m. 

The  railway  companies  were  not  at  first  declared  common  carriers  ;  and 
they  were  regarded  or  treated  as  common  carriers  only  so  far  as  they 
voluntarily  became  such.  Refusing  to  accept  the  character  in  the 
transportation  of  live  stock,  they  were  held  liable  as  bailees,  under  and 

^  Clarke  v.  Eochester  &  Syracuse  B.  Co.,  14  N.  Y.,  570 ;  Kageut  v.  Soii  Ji, 
Bopra. 

*  IBesides  providing  safe  and  properly  constructed  vehicles  or  conveyaneea, 
a  railway  carrier  of  live  stock  must  provide  convenient  stations  or  stopping 
places  along  the  road,  where  the  cattle  maybe  fed ;  and  it.  nmst  provide  a  proper 
supply  of  water  for  the  use  of  the  stock;  and  in  carrying  live  1io«;h  in  vcarm 
weather,  it  is  the  carrier's  duty  to  provide  and  to  apply  water  to  tlicm,  to  pre. 
vent  tliem  from  being  suffocated  or  overheated.  It  is  also  bound  to  start  ita 
trains  load^ed  with  cattle,  promptly  ;  and  unless  prevented  by  some  oxeusiu^ 
cause,  it  is  bottnd  to  arrive  on  time,  or  pay  the  damages  caused  by  its  delay. 
Toledo,  Wabash  &  W.  R.  Co.  v.  Thompson,  71  111.,  434  ;  Tolwlo,  Wabash  &  W. 
E.  Co.  v.  Hamilton,  77  III.,  333  3  St.  Louis  &  8.  R.  Co.  v.  Donnan,  72  111.,  ^04  ; 
IlL  Central  R.  Co.  v.  Waters,  41  111.,  73 ;  111.  Central  Co.  ▼.  Owenjs  5.1  lil.,  301  ; 
Cragin  v.  N.  Y.  Cent.  R.  Co.,  51  N.  Y.,  61 ;  49  N.  Y.,  204,  2CuZ  ;  Uarria  v.  Xortbera 
Ind.  R.  Co.,  20  N.  Y.,  232 ;  Nugent  v.  Smith,  cited  above,  under  $  C80. 


COMMON  CAKIIIERS.  525 

accordmg  to  ibe  terms  of  the  eontract,  in  each  case.  In  this  manner 
ibey  were  able  to  escape  all  liability  in  the  conveyance  of  live  stock, 
nut  involving  willful  misconduct  or  misfeasance  on  their  part.^ 

Since  the  passage  of  the  act  of  1854  the  English  railways  are  only 
allowed  to  impose  reasonable  conditions.  Thoy  cannot  relieve  them- 
selves from  all  liability  for  injuries  in  the  transit; ^  and  it  is  adjudged 
that  a  condition  whereby  a  railway  company  disavows  liability  for  any 
iiyury  to  cattle  carried  by  them^  in  consequence  of  over-carriage,  detention 
or  delay,  is  unreasonable,  though  the  charge  for  transportation  bo  reduced 
below  the  usual  ratc.^  The  common  law  does  not  allow  a  party  to  shield 
himself  by  a  dishonest  contract ;  and  this  statute  does  not  permjt  a  rail- 
way company  to  protect  itself  by  an  unreasonable  stipulation ;  and  it 
restricts  even  a  reasonable  stipulation  to  its  fair  scope  and  operation.^ 

^  Dceision  prior  to  17  snd  18  VicL^  e.  31.  Tbe  eonirftot  prior  to  the  statate 
created  a  special  relation,  and  was  allowed  to  relieve  the  carrier  according  to 
its  terms,  oven  from  an  injury  cansed  by  a  collision ;  Great  Northern  R.  Co. 
▼.  Morvillc,  7  Etig.  Ruilw.  Cas.,  830 ;  10  Eng.  Latv  and  £9.,  3G6;  and  from  all  risks 
ef  the  conveyance  whatsoever;  Shaw  v.  York  &-  North  "M,  R.  Co.,  G  Eog.  Railw. 
Gas..  87 ;  13  Q.  D.,  347.  The  owner  of  tho  animals  was  obi  igcd  to  bring  bis  action 
niKHi  the  actnal  ccmtraot,  and  conld  only  recover  on  showing  a  breach  th^eof. 
AnstliL  V.  Manchester,  S.  &,  L.  R.  Co.,  IG  Q.  B.,  600 ;  15  Jnr.,  670 ;  5  Eng.  Law  and 
Eq.,  329;  CaiT  v.  Lancashire  &  Y.  R.  Co., 7  Exch.,  707;  7  Eng.  Railw.  Cta.,  426; 
17  Jnr.,  397 ;  14  Eng.  L.  and  Eq.,  340 ;  Chippendale  v.  L.  &  Y.  R.  Ca,  17  Eng. 
L.  and  Eq.,  399.  A  railway  company  letting  trucks  for  hire  for  tho  conveyance 
of  horses,  delivered  to  the  owner  of  tho  horses  a  ticket  in  which  it  was  stated 
that  the  ownei's  were  to  nndertako  all  risks  of  injnry  by  conveyance  and  other 
contingencies,  luid  farther  stipulated  that  the  company  would  not  bo  liablo.for 
any  damages,  however  cansed,  to  horses  or  cattle ;  held  that  tho  owner  of  the 
horses  con  hi  not  recover  for  damage  done  to  them  through  the  breaking  of  aa 
axle,  attributable  to  tl^  culpable  negligence  of  the  company's  servants.  Aus- 
tin V.  Manchester,  Sheffield  &  L.  R.  Co.,  10  C.  B.,  454;  Railw.  Cas.,  300,  A.  D. 
IdoO.  Tlio  contract  was  enforced  as  made ;  Walker  v.  York  &  North  M.  R.  Co., 
2  El.  &  BL,  750,  A.  D.  1833  ;  same  principle  affirmed  in  Canada.  Boclson  v. 
Grand  Tmnk  R.  Co.,  7  Canada  L.  J.  N.  S.,  263. 

«  Gregory  t.  West.  M.  R.  Co.,  2  H.  4fc  C,  044  j  Lloyd  v.  Waterford  &  L. 
B.  Co.,  15  Ir.  C.  L.  R.,  37 ;  9  L.  T.  N.  S.,  89  Q.  B. 

'  AUilay  V.  Great  Western  R.  Co.,  5  B.  <&  S.,  903. 

*  A  contract  for  tho  carriage  of  a  cow  contained  this  stipulation :  '*  The  Great 
Northern  Railway  Company  give  notice  that  thoy  convey  horses,  cattle,  sheep, 
pigs,  and  other  live  stock  in  wagons  sobjcot  to  the  following  condition :  that 
they  will  not  bo  responsible  for  any  loss  or  injury  to  any  horse,  cattle,  sheep  or 
other  animal,  in  the  receiving,  forwarding  or  delivering,  if  such  damage  be 
occasioned  by  tho  kicking,  plunging  or  restiveness  of  the  animal ;  "  and  it  was 
hold  that  tho  stipulation  did  not  relieve  the  company  for  the  negligence  of  its 
servants  in  taking  the  animal  out  of  tho  truck  at  the  place  of  destination, 
where  the  creature  was  killed  partly  thiough  its  fright  or  restiveuessi  GilW. 
Manchester,  S.  dc  L.  R.  Co.,  42  L.  J.  Q.  B.,  89 ;  8  L.  R.  Q.  B.,  186. 
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§  683.  As  we  have  no  statute  in  this  country  limiting  or  qualifying 
tlie  freedom  of  parties  to  make  sucli  contracts  as  they  deem  proper,  our 
railroad  companies  are  left  free  to  make  such  contracts  for  the  convey- 
ance of  live  stock  as  the  common  law  will  enforce.  Tbey  cannot,  being 
common  carriers,  impose  their  own  terms ;  and  they  cannot,  according 
to  a  well  defined  line  of  authorities^  stipulate  for  exemption  from  liability 
for  the  negligence  of  themselves  or  their  servants — an  inability  which 
assumes  that  the  principle  of  the  English  statute  exists  in  the  common 
law  itself.^  With  this  qualification,  or  without  it  according  to  the  Eng- 
lish decisions  followed  by  many  of  our  States,  our  railroad  carriers  are 
at  li!>erty  to,  and  do  practically  carry  on  the  business  of  conveying  live 
stock  under  special  agreements  prescribing  their  liabilities ;  so  tfaa^  in 
some  cases  the  contract  covers  the  entire  transaction,  and  furnisher  the 
measure  of  the  carrier's  liability ;  and  in  some  cases  relieves  him  of 
certain  specified  risks,  and  leaves  him  liable  under  an  implied  contract 
for  others. 

We  have  then,  first,  a  difference  in  principle  to  deal  with ;  some  of 
our  States  holding  with  tho  United  States  Supreme  Court,  that  a  com- 
mon carrier  cannot  exempt  itself  from  liability,  by  contract  or  otherwise, 
for  losses  or  injuries  caused  by  the  negligence  of  its  agents  and  servants ;  * 
and  others  holding  with  the  English  decisions,  already  cited,  that  tho 
railway  carrier  may  thus  limit  its  liability  by  an  express  contract  In 
the  second  place,  we  have  two  classes  of  contxacts  for  the  conveyance 
of  live  stock ;  one  broad  and  general,  covering  the  entire  business,  and 
the  other  limited  to  a  few  particulars. 

§  684.  Tho  contract  now  in  use  for  tho  conveyance  of  live  stock  on 
many  of  our  railroads,  is  very  comprehensive.  It  charges  the  shipper 
with  the  loading  and  unloading  of  the  stock,  at  his  own  risk,  and  it  im- 
poses upon  him  in  express  terms  all  and  every  risk  of  iniuries  which  the 

^  Welch  V.  Boston  &  Albany  B.  R.  Co.,41Ct.  333;  Welch  v.  Pittsbntigh, 
Ft.  W.  &  C.  K.  R.  Co.,  lOOhio  Sfc.,  65;  Famliam  v.  Camden  d&  Amboy  R.  R.  Cow, 
15  Peon.  St.,  53;  Colton  v.  Cleveland  &,  Pltto.  R.  R.  Co.,  67  Penn.  St.,  211; 
Railroad  v.  Lockwood,  17  Wall.,  337,  and  aathorities  there  cited;  Railiuad  Co. 
v.  Pratt,  22  Wall.,  128. 

«  41  Conn.,  333 ;  10  Ohio  St.,  65 ;  55  Penn.  St.,  53 ;  22  Wall.,  123.  "I  do  here- 
by  release  the  said  railroad  company  from  any  and  all  claimn  which  may  or 
might  arise  for  damages  or  injury  to  said  stock,  ivhile  in  the  cars  of  said  com* 
pany,  or  for  delay  in  its  carrioge,  or  for  escape  thereof  from  the  can,  and  gen- 
erally fr6m  all  claims  relating  thereto."  This  release  does  not  exonerate  the 
company,  nndcr  the  law  of  Pennsylvania,  fn>m  the  conspqnences  of  negligvnce 
in  the  performance  of  Iheir  duty  as  carriers,  such  as  permitHng  straw  to  be  need 
in  a  car  where  a  horue  is  placed,  and  which  taking  fire  destroys  the  hotat. 
Powell  v.  Penn.  R.  Co.  32  Penn.  St.,  414. 
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animals  or  any  of  tbem  may  receive  in  consequence  of  being  wild,  un- 
ruly, Ticious  or  weak,  or  by  escaping,  maiming  or  killing  themselves  or 
each  other,  and  all  injuries  from  delays,  or  in  consequence  of  heat, 
suffocation  or  the  ill  effects  of  being  crowded  in  the  cars  upon  the  road, 
or  from  the  burning  of  any  hay  or  straw  or  other  material  used  by  the 
owner  in  feeding  them,  and  all  damages  sustained  by  delay.  The  eon- 
tract  assumes  that  the  owner  or  his  servant  shall  accompany  and  water 
and  feed  and  have  charge  of  the  cattle ,-  and  that  he  shall  ride  on  the 
train,  without  paying  fare,  at  his  own  risk.  The  railroad  company 
in  substance  only  undertakes  to  convey  the  car  containing  the  cattle 
safely,  and  with  reasonable  dispatch ;  it  lets  the  cars  at  a  fixed  sum, 
and  agrees  to  run  them  ix)  the  place  of  destination  3  the  owner  retaining 
ibo  custody  and  care  of  the  cattle  while  in  transit.^ 


^  Penii  T.  Baffalo  &  Erie  K.  Co.,  3  Lansing,  443 ;  S.  C,  49  N.  Y.,  204.  Tlie 
report  gives  a  copy  of  the 

STOCK  CONTRACT. 

Cleveland  Station,  Deo.  8,  18GG. 

Meraorandnm  of  an  agreement  made  and  concladed  this  day  above  named, 
by  and  between  Cleveland,  Painesville  &  Ashtabula,  Erie  &;  North  East,  Buffalo 
&,  State  Liuo  (afterward  the  Baffalo  &  Erie  Railroad  Company,  the  defendant) 
Rnilroa<l  Companies,  of  the  first  part,  by  tbcir  ngent  at  the  above  named  sratiou, 
and  Penn  &  Co.,  of  Cincinnati,  of  the  second  part,  witncsserh :  Tbat  wberess, 
t bo  said  railroad  companies  transported  live  stock  only  at  llrst-class  rates,  as 
)>er  tbcir  tariffs,  excepting  only  in  cases  wbere  the  owners  assume  certain 
risks  and  incidents  specified  below,  in  consideration  of  obtaining  tbo  transporta- 
tion at  reduced  rates;  and  whereas  the  said  party  of  tbo  second  part  in  tbo 
present  case  assumes  and  takes  upon  himself  said  risks  and  incidents  for  said  con- 
sideration: Now,  therefore,  in  consideration  tbat  said  railroad  companies 
will  transport  for  the  said  party  sncblive  stock  at  the  reduced  rato  of  forty- 

iivo  dollars  for  single  decks,  and dollars  for  double  decks  per  car  load 

from  Cleveland  to  Bnffalo,  and  charges  advanced, 

Tbe  said  party  of  tbo  second  ytart  does  hereby  agree  to  take,  and  hereby 
does  assume  all  and  every  risk  of  injuries  wbich  tbo  nnimols  or  either  of  them 
may  receive  in  consequence  of  any  of  tbem  being  wild,  unruly,  vicious,  weak, 
escaping,  maiming  or  killing  themsclvrs  or  each  other,  or  from  delays,  or  in 
consequence  of  heat,  suffocation,  or  tbe  ill  effects  of  being  crowded  upon  tbe 
cars  of  said  railroa<l,  or  on  account  of  being  injured  by  tbo  burning  of  hay, 
straw  or  any  other  material  used  by  tbe  owner  for  feeding  tbe  stock  orotbcr- 
yriae,  and  for  any  damage  occasioned  thereby,  and  also  all  risk  of  any  lo£S  or 
damage  wbich  may  be  sustained  by  reason  of  any  delay,  or  from  any  other 
cause  or  thing  in  or  incident  to,  or  from  or  in  tbo  loading  or  unloading  of  said 
stock. 

And  it  is  fur  her  agreed  that  tbe  said  party  of  the  second  part  is  to  load 
and  unload  said  stock  at  his  own  risk,  tbe  said  railroad  companies  furnishing 
thd  necessary  laborers  to  assist,  under  the  direction  and  control  of  tbe  said 

1>arty  of  t  be  second  part,  wbo  will  examine  for  himself  all  the  means  used  in  1  he 
oading  and  unloading,  to  see  tbat  they  are  of  sufficient  strength  and  of  the 
right  kind,  and  in  good  repair  and  order. 

And  it  is  fnrtber  agreed  between  the  parties  hereto,  tbat  each  and  every  of 
the  parties  riding  free  to  take  care  and  charge  of  said  stock,  do  so  nt  their  own 
risk  of  i>er9onal  injury  from  whatever  cause ;  and  the  said  party  of  the  second 
part,  for  tbe  consideration  aforesriid,  hereby  releases  and  agrees  to  release  and 
to  hold  harmless  and  keep  indemnified  the  said  party  of  the  first  part  of  and 
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§  685.  It  does  not  require  a  special  contract  to  relieve  the  carrier 
from  damages  resulting  from  the  vitality  of  the  freight,  without  fault  on 
his  part.  And  although  he  is  prima  facie  bound  to  furnish  safe  and 
suitable  cars,  it  is  agreed  that  the  shipper  may  assume  any  risk  of  inju- 
ries likely  to  arise  from  the  size  or  construction  of  the  cars.*  Is  there 
then  any  principle  of  law  to  prevent  the  shipper  from  making  a  valid 
contract,  hiring  the  use  of  specific  cattle  cars  for  a  given  trip,  with  the 
requisite  locomotive  power  to  move  them,  and  assuming  any  and  eveiy 
risk  of  the  conveyance  t*  He  may  under  the  English  decisions  and 
under  the  decisions  of  many  of  our  States,  exempt  himself  as  common 
carrier  for  responsibility  for  any  degree  of  negligence  on  the  part  of  his 
servants,  agents  and  employees.^  He  may  therefore  for  a  consideration 
assume  the  risk  of  injuries  to  swine  from  heat,  suffocation,  or  the  ill 
effects  from  being  crowded  together  in  the  car  ^  and  the  courts  will  give 
effect,  to  the  stipulation,  even  where  the  injury  might  have  been  pre- 
vented by  a  reasonable  watering,  or  cooling  of  the  hogs  with  water.^ 
Retaining  the  care  and  custody  of  the  stock,  it  is  the  shipper's  duty 
under  the  contract  to  guard  against  all  risks  of  this  kmd. 


from  all  damages,  actions,  claims  and  suits  on  account  of  any  and  every  ihe  in- 
juries, loss  and  damage  borcinbeforo  referred  to,  if  any  such  occurs  or  happens. 
And  this  agreement  further  witncsseth,  that  thosnid  party  of  the  second  part 
has  this  dny  delivered  to  said  companies  five  car-loadsof  cattle  to  bo  traua- 
ported  to  Buffalo  on  the  conditions,  stipulations  and  uuderstaudings  above  ex- 
pressed. 

Names  of  men  passed  in  charge  of  stock:  D.  W.  Barrow. 

A.  Hii4^  W.  Station  Atjent 
D.  Pkxn,  by  D.  W.  Barrow. 

See  analogous  contract  for  carrying  coal ;  Mallory  v.  Tioga  Bailroad  Co.,  39 
Barb.,  488;  affirmed,  32  How.  Pr.,  616,  n. 

^  Squire  v.  N.  Y.  C.  R.  Co.,  98  Mass.,  239.  The  action  was  for  daniagea 
caused  to  some  hogs  that  were  smothered  on  the  way  from  Suspension  BrKlge  to 
Albany ;  and  the  court  asserted  the  validity  of  a  contract  by  which  the  person 
deliveriug  the  animals  assumed  the  risk  of  injuries  resulting  from  the  size  ami 
mode  of  construction  of  the  cars  and  the  manner  of  stowing  ihe  xiropertr,  whene 
tho  owner  assisted  in  loading  the  cars  and  accompanied  them.  The  court 
cites  Kimbal  v.  Rutland  &  B.  B.  Co.,  SGYt.,  247 ;  and  Bisscll v.  N.  Y.  C.  B.  Co., 
25  N.  Y.,  442,  as  involving  the  same  question,  namely,  the  validity  of  the  con- 
tract ;  and  two  English  cases  holding  like  stipulations  valid  and  reasonable ; 
I.  €.,  Pardington  V.  South  Wales  B.  Co.,  1  H.  &N.,  392;  and  Beal  v.  South 
Devon  B.  Co.,  5  H.  &  N.,  875;  3  H.  &  N.,  337. 

*  Shaw  v.  York  <&  N.  Midland  B.  Co.,  G  Eng.  Bail.  Cas.,  S7;  Austin  v.  Man. 
Chester  <&  Sheffield  B.  Co.,  5  Eug.  Law  and  Eq.,  329. 

»  French  v.  Buffalo,  N.  Y.  &  Erie  B.  Co.,  4  Keyes,  108;  Bissell  v.  N.  Y.  Cen- 
tral B.  B.  Co.,  25  N.  Y.,  442;  Smith  v.  N.  H.  «fe  N.  B.  Co.,  12  Allen,  531 ;  Keeny 
v.  Grand  Trunk  B.  B.  Co.,  59  Barb.,  194. 

*  Cragin  v.  N.  Y.  C.  B.  B.  Co.,  51  N.  Y.,  61. 
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Assuming  that  the  carrier  cannot  relieve  himself  by  stipulation,  from 
the  duty  to  fulfill  his  contract  with  fidelity  and  reasonable  diligence ; 
it  is  nevertheless  quite  apparent  that  a  railroad  company,  by  reason  of 
its  contract,  occupies  the  position  of  a  private  carrier  for  hire  j  and  that 
the  agreement  prescribes  the  extent  of  its  liability,  unless  a  loss  arises 
from  some  wrongful  act,  either  willful  or  negligent  on  the  part  of  the 
carrier,  its  agents  or  servants.^ 

"We  have  already  referred  to  the  analogous  contract  under  which 
a  steamboat  or  steam  tug  takes  a  barge  or  vessel  in  tow,  without  other- 
wise assuming  the  custody  or  control  of  her,  on  a  stipulation  limiting 
the  liability  of  the  proprietors  of  the  towing  boat  within  a  very  narrow 
range.*  The  owners  of  the  steam  tug  or  steamboat  engaged  in  the  busi- 
ness of  towing  barges  and  canal-boats,  are  not  regarded  as  common 
carriers.  They  do  not  receive  the  property  into  their  custody  j  they  do 
not  exercise  any  control  over  it  other  than  such  as  results  from  the 
towing  of  the  boats  in  which  it  is  laden ;  the  master  and  crew  of  tho 
boats  in  tow,  retain  the  care  and  charge  of  the  goods  on  board,  subject 
only  to  the  general  authority  of  the  master  of  the  steamboat  guiding 
the  flotilla.  There  is  here  no  sufficient  delivery  to  constitute  a  bail- 
ment ;  certainly  none  sufficient  to  charge  the  owners  of  the  tug  as  com- 
mon carriers.^  They  may  therefore  limit  their  liability  to  an  hpnest 
and  fair  fulfillment  of  the  contract,  according  to  its  true  sense  and 
meaning.  And  the  contract  is  to  be  enforced  on  the  same  principles 
which  apply  to  any  other  special  agreement.*  Under  a  general  exemp- 
tion, they  are  liable  for  injuries  arising  from  their  own  personal  negli- 
gence, from  the  want  of  good  faith,  or  from  the  gross  negligence  of  their 
agents  and  servants.'  The  same  principle  applies  to  the  special  con- 
tract of  a  common  carrier,  where  the  same  is  broad  and  general  in  its 
terms. 

*  Penn  v.  Buffalo  &  Erie  R.  R.  Co.,  49  N.  Y.,  204, 208;  French  v.  Buffalo,  N. 
Y.  &,  Erie  R.  R.  Co.,  4  Keyes,  108;  Faruham  v.  Camden  &  Amboy  R.  R.  Co.,  55 
Penn.  St.,  63 ;  Colton  v.  Cleveland  &  Pittsburgh  R.  Co.,  67  Penn.  St.,  211 ;  New 
Jersey  S.  N.  Co.  v.  Merchants'  Bank,  6  How.  U.  8,,  644. 

«  Ante  5  562,  J  4«0. 

*  Alexander  y.  Greene,  3  Hill,  9 ;  7  Hill,  533;  Wells  y.  Steam  Nay.  Co.,  3 
N.  Y.,  204 ;  Caton  y.  Rumney,  13  Wend.,  387 ;  Thompson  y.  Bliss,  15  Albany 
Law  Journal,  296,  and  cases  there  cited ;  Brown  y.  Clegg,  63  Penn.  St.,  41 ;  9 
Wall.,  665 ;  16  Wall.,  177. 

*  Milton  y.  Hudson  Riyer  S.  Co.,  37  N.  Y.,  210;  Arctic  Fire  Ins.  Co.  y.  Aus- 
tin, 54  Barb.,  559. 

»  Wells  V.  Steam  Nay.  Co.,  2  N.  Y.,  208  j  8  N.  Y.,  375;  French  y.  Buffalo,  N. 
Y.  &  Erie  R.  R.  Co.,  4  Keyes,  108 ;  Wooden  v.  Austin,  51  Barb.,  9 ;  Dorr  v.  N.  J. 
Steam  Nay.  Co.,  11 N.  Y.,  485. 
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§  G86.  Under  a  special  contract  by  a  common  carrier,  tbe  relations  of 
the  parties  are  changed ;  and  it  depends  upon  the  form  and  scope  of 
the  contract;  whether  it  is  to  be  considered  as  creating  an  exemption 
from  certain  losses  and  leading  tbe  carrier  liable  as  npon  the  common 
law  for  all  others,  or  as  a  contract  creating  a  special  bailment  for  hire, 
with  such  liabilities  as  result  naturally  from  the  terms  of  tbe  agree- 
ment.^   If  a  carrier  exempts  himself  from  liability  for  losses  by  fire,  be 
remains  liable  as  a  common  carrier  with  that  exception.'    On  the  other 
hand,  if  he  makes  a  general  contract  for  the  conveyance  of  live  stock 
retained  in  the  shipper's  care  and  custody,  he  becomes  a  bailee  for 
hire,  and  his  responsibility  arises  out  of  his  contract.'    And  be  must 
perform  the  contract  according  to  its  true  intent  and  purport.*   The  bur- 
den of  proof  rests  with  the  plaintiff,  bringing  an  action  on  a  special 
agreement;  or  where  he  sues  on  a  contract  by  the  carrier,  containing  an 
exemption  from  certain  risks.    The  plaintiff  must  establish  his  canso 
of  action,  by  showing  a  loss  within  the  scope  of  the  carrier's  undertak- 
ing ;  and  to  do  this,  he  may  be  obliged  to  prove  the  actual  cause  of  tbe 
loss.* 

§  087.  Matters  of  defence  to  actions  against  common  earners,  being 
for  the  most  part  of  a  negative  character,  need  not  be  considered  at 
length.    It  will  bo  sufficient  to  notice  a  few  special  defences  or  situations. 

1.  Carrying  goods  in  a  scaled  railroad  car  (in  the  Blue  Line),  to  be 
delivered  unbroken,  the  essence  of  the  carrier's  contract  is  to  carry  and 
deliver  the  goods  safely ;  and  the  carrier  is  not  guilty  of  a  conversion 
of  the  goods,  where  he  removes  them,  for  a  good  reason,  into  another  car.* 

2.  The  carrier  cannot  be  held  liable  to  a  stranger^  there  being  no 
subsisting  relation  of  contract  between  them }  as  where  a  passenger  bas 


^  Dorr  V.  New  Jersey  Steam  Nav.  Co.,  11  N.  Y.,  485,  493 ;  4  Sandf,  K-,  13b; 
Wyld  V.  Pickford,  8  Mees.  &  Welsb.,  443, 

'  Farnbam  v.  Camden  &  Amboy  U.  Co.,  55  Peon.  St.,  53 ;  6  How.  U.  S.,  344, 384. 

»  Penii  V.  Buffalfc  &  lino  R.  Co.,  49  N.  Y.,  204 ;  opinioQ  by  Miller,  J^  in 
Frencb  v.  Baffalo,  N.  Y.  <&  Erie  R.  R.  Co.,  4  Keyes,  108;  ante  $  237. 

*  Keeney  v.  Grand  Trunk  R.  Co.,  47  N.  Y.,  525. 

'  "  Tbo  dangers  incident  to  railroad  transportation,  fire,  and  all  other  nna- 
Toidable  accidents  excepted.''  Under  this  clanse,  the  barden  of  proof  is  with 
the  sbipxier.  Cotton  v.  Cleveland  &  P.  R.  Co.,  67  Penn.  St.,  211 ;  held  tho  Hame 
under  a  like  limitation ;  N.  J.  Steam  Kay.  Co.  v.  Merchants'  Bank,  6  How.  U. 
S.,  344f  3H4 ;  and  in  Faruham  v.  Camden  6c  Amboy  R.  Co^  55  Peon.  St^  53; 
and  in  Lamb  v.  Camden  &  Amboy  R.  R.  Co.,  46  N.  Y.,  271. 

0  Commonwealth  v.  Power,  7  Met.  R.,  5(M;  Halo  v.  Power,  12  Met.  R.,  482; 
Markham  v.  Brown,  8  N.  H.,  523 ;  Flint  v.  N.  Sl  N.  Y.  Transp.  Co.,  34  Conn.. 
658;  75  III.,  125;  55  N.  Y.  103 ;  Harris  t.  Steyens,  31  Vt.,  79 ;  Tucker  t.  Hoa- 
natonic  R.  R.  Co.,  39  Ct.,  447. 
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the  money  of  a  friend  in  his  custody,  and  is  killed  by  the  falling  of  a 
railroad  bridge  and  burned  up  with  the  money.^  A  bailee  of  money, 
having  properly  delivered  it  to  the  carrier,  might  recover  against  the 
carrier  the  amount  lost  or  consumed.* 

3.  A  carrier  may  set  up  as  a  defence  to  an  action  for  goods  by  the 
shipper,  that  the  same  were  taken  from  him  under  legal  process  in  a 
suit  brought  by  a  third  party,  whereof  the  shipper  was  duly  notified.^ 
The  carrier  may  also  deliver  the  goods  to  the  true  owner  on  demand, 
and  interpose  the  title  of  that  party  and  the  delivery  to  him  as  a  de- 
fence to  an  action  by  the  shipper }  ^  he  may  likewise  hold  for  the  true 
owner,  the  consignee  to  whom  a  package  of  money  is  sent  by  an  agent.' 

4.  The  carrier  may  also  set  up  any  defence  arising  under  the  contract, 
by  bringing  himself  within  the  exceptions  contained  in  it ;  or  by  show- 
ing that  the  plaintiff  has  failed  to  fulfill  its  terms.  E.  ^.,  under  an 
agreement  made  by  a  common  carrier,  that  he  is  not  to  be  held  liable  for 
any  loss  or  damage,  unless  a  claim  is  made  therefor  within  so  m^y 
days,  a  reasonable  time,  from  the  receipt  of  the  goods  or  package,  or 
from  the  time  they  were  delivered  by  the  carrier ;  the  action  is  lost  un- 
less the  claim  is  made  within  the  stipulated  time.* 

1  First  National  Bank  of  G.  v.  M.  &,  C.  R.  Co.,  20  Ohio  St.,  259. 

•  Kellogg  V.  Sweeney,  1  Lans.,  397 ;  WooUey  v.  Edson,  35  Vt.,  214 ;  Casey  v. 
Sater,  36  Md.,  1. 

'  BUven  y.  Hudson  River  R.  R.  Co.,  39  Barb.,  188;  36  N.  T.,  403. 

*  American  Ex.  Co.  v.  Greenhalgli,  80  III.,  68. 
»  Thompson  v.  Fargo,  49  N.  Y.,  188. 

®  Express  Co.  v.  Caldwell,  21  Wall.,  264.  The  action  being  for  a  package, 
the  defendant  set  np  as  a  defence  that  when  the  package  was  received  **  it  was 
Agreeil  between  the  company  and  the  plaintiff,  and  made  one  of  the  express 
conditions  upon  which  the  package  was  received,  that  the  company  should  not 
be  held  liable  for  any  loss  of  or  damage  to  the  package  whatever,  unless  claim 
should  be  made  therefor  withiu  ninety  days  from  its  delivery  to  it.''  And  the 
stipulation  was  held  reasonable  and  valid,  the  time  of  transit  being  quite  brief. 
The  Court  cites  tho  analogous  conditions  in  policies  of  Insurance,  which  are 
held  valid:  Riddlesbargcr  v.  Hartford  Ins.  Co.,  7  Wall.,  386;  and  like  condi- 
tions in  tho  contracts  of  telegraph  companies.  Wolf  v.  Western  Union  Tel.  Co., 
6-2  Pcnn.  St.,  83 ;  Young  v.  Western  Union  Tel.  Co.,  34  N.  Y.,  Supr.,  390  ;  and 
cases  against  common  carriers;  Lewis  v.  Great  Western  R.  Co.,  5  Uurlstone  ^ 
Norman,  867 ;  Southern  Ex.  Co.  v.  Capertou,  44  Ala.,  101* 
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CHAPTER  X. 


CARRIERS  OF  PASSENGERS. 

I.  DuTT  TO  Receive  and  Caert  :  Regulatioxs. 

§  688.  A  common  carrier  of  passengers  is  one  who  holds  himself  ont 
to  the  public  as  ready  to  receive  and  carry  on  his  route  for  hire  all  per- 
sons who  apply  for  a  passage.  He  assumes  the  xjharacter  by  entering 
upon  the  business,  and  representing  himself  to  the  community  as  under- 
.taking  to  convey,  indifferently,  all  such  as  may  desire  to  be  received  as 
passengers.^  His  duties  resemble  those  of  the  common  carrier  of  goods ; 
like  him,  he  has  entered  into  an  engagement  with  the  public,  and  is 
bound  to  serve  all  who  require  his  services.^  He  has  a  right  to  demand 
prepayment  of  his  hire,  but  is  not  at  liberty  to  choose  between  those 
whom  ho  will  and  will  not  receive  j  neither  can  he,  under  pretence  of  de- 
manding exorbitant  fare,  escape  from  his  obligation  to  carry  any  and 
every  individual  who  pays  or  tenders  to  him  the  usual  rate  of  fare.^ 

The  o^vners  of  stage  coaches  and  steamboats,  and  railroad  companies, 
who  hold  themselves  out  as  common  carriers  of  passengers,  are  bound 
to  receive  all  who  require  a  passage,  so  long  as  they  have  room,  and 
there  is  no  legal  excuse  for  a  refusal.*  As  to  what  will  be  regarded  as 
a  legal  excuse,  Mr.  Justice  Story,  in  Jencks  v.  Coleman,  says  :  *  "  Thero 
is  no  doubt  that  this  steamboat  is  a  common  carrier  of  passengers  for 
hire ;  and,  therefore,  the  defendant,  as  commander,  was  bound  to  take 
the  plaintiff  as  a  passenger  on  board,  if  he  had  suitable  accommodations, 
and  there  was  no  reasonable  objection  to  the  character  or  conduct  of 
the  plaintiff.  The  question  then  really  resolves  itself  into  the  mere  con- 
sideration whether  there  was,  in  the  present  case,  upon  the  facts,  a  rea- 
fionablo  ground  for  the  refusal.    The  right  of  passengers  to  a  passage  on 


1  Middleton  v.  Fowle,  1  Salk.,  182, 249. 
'  Messiter  v.  Cooper,  4  Esp.  R.,  260. 

'  Beokman  v.  Schenectady  and  Saratoga  Railroad  Co.,  3  Paige  Ch.  R^  45. 
^  Bennett  v.  Datton,  10  N.  Hamp.  R.,  481 ;  Kew  York  Session  Lawa  of  1850, 
p.  231,  232. 

«  Jencks  v.  Coleman,  2  Samu.  R.,  221 }  Markham  v.  Brown,  8  K.  H.  B.«  G23L 
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board  of  a  steamboat  is  not  an  unlimited  right.  But  it  is  subject  to  such 
regulations  as  the  proprietors  may  prescribe,  for  the  duo  accommodation 
of  passengers,  and  for  the  duo  arrangement  of  their  business.  The  pro- 
prietors have  not  only  this  right,  but  the  further  right  to  consult  and 
provide  for  their  own  interests  in  the  management  of  such  boats,  as  a 
common  incident  to  their  right  of  property.  They  are  not  bound  to  ad- 
mit passengers  on  board,  who  refuse  to  obey  the  reasonable  regulations 
of  the  boat,  or  who  are  guilty  of  gross  and  vulgar  habits  of  conduct ;  or 
who  make  disturbances  on  board ;  or  whose  characters  are  doubtful  or 
dissolute  or  suspicious  j  and  a  foriiorij  whoso  characters  are  unequivo- 
cally bad.  Nor  are  they  bound  to  admit  passengers  on  board,  whose 
object  is  to  interfere  with  the  interest  or  patronage  of  the  proprietors,  so 
as  to  make  the  business  less  lucrative  to  them."  ^ 

§  G89.  It  is  the  legal  duty  of  the  common  carrier  of  passengers  to  re- 
ceive and  convey  all  orderly  persons  applying  for  a  passage ;  ^  and  ho 
cannot  bind  himself  by  a  valid  agreement  in  contravention  of  his  legal 
duty  in  this  respect.  He  stands  in  a  relation  to  the  traveling  publio 
quite  like  an  innkeeper.^  Ho  cannot  set  up  as  a  legal  excuse  for  refus- 
ing to  receive  a  passenger,  that  his  line  of  stages  run  in  connection  with 
another  coach  which  extends  the  line  to  another  place,  and  that  he  has 
agreed  with  the  proprietors  of  such  other  coach,  not  to  receive  passen- 
gers who  come  from  that  place,  on  certain  days,  unless  they  come  in  his 
conveyance.  If  the  passenger  is  a  fit  person  to  be  admitted,  and  there 
is  no  evidence  of  a  design  on  his  part  to  injure  the  carrier's  business,  he 
is  bound  to  receive  him,  notwithstanding  his  agreement.* 

The  duty  of  the  carrier  of  passengers,  to  receive  such  as  apply  for  a 
passage,  is  qualified  and  limited  by  the  right  which  he  has  to  prescribe 
reasonable  regulations  for  the  order  and  convenience  of  passengers ;  in 
respect  to  the  manner  of  giving  and  collecting  tickets ;  for  the  protec- 
tion of  passengers  from  the  annoyance  of  a  clamorous  solicitation  by 
runners  and  agents  of  other  carriers,  hotel  or  inns ;  for  the  prevention  of 
disorderly  conduct  in  and  about  the  places  of  arrival  and  departure ; 
and  for  the  protection  and  peace  of  his  passengers  on  the  journey.^ 

^  A  caiTiCT  of  passengers  may  establish  on  bis  car  or  vessel  an  agency  for  the 
delivery  of  baggage,  exclndiiig  others  desiring  to  act  in  the  same  capacity. 
Barney  v.  O.,  B.  <fc  H.  S.  Co.,  67  N.  Y.,  301. 

«  Higgins  V.  Watervliet  T.  &  R.  Co.,  46  N.  Y.,  23. 
.  »  Ante  J  520.    Ante  }  }  471,  47-2. 

*  Bennett  v.  Dutton,  10  N.  H.,  481 ;  N.  Y.  Session  Laws  of  IKiO,  pp.  23!,  232 ; 
Barney  v.  Oyster  Bay  &  H.  Steamboat  Co.,  2  N.  Y.  Siip.(T.  &  C),  598  j  Bar- 
ney V.  Steamboat  D.  R.  Martin,  8  Albany  Law  Jour.,  54. 

'  Jencks  v.  Coleman,  2  Sumn.  R.,  221 ;  Markham  v.  Brown,  8  N.  Hamp.  R.,  523. 
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§  600.  The  carrier  is  not  bound.to  receiTe  and  carry  dmnkcn  or  dis- 
orderly persons.  He  may  refuse  to  receive  a  drunken  man  as  a  passen- 
ger )  ^  and  he  may  refuse  to  receive  a  noisy  and  disorderly  person,  or 
having  received  he  may  exclude  him  from  the  conveyance  on  that  ac- 
count.^ After  having  received  a  drunken  or  insane  person  and  taken  his 
fare  as  a  passenger,  the  carrier  cannot  rightfully  exclude  him  unless  he 
misbehaves  on  the  journey.^  The  same  rule  has  been  applied,  where  a 
steamer  received  on  board  as  a  passenger,  a  person  of  a  bad  or  doubtful 
character,  and  afterward  excluded  him  from  the  conveyance.^ 

An  innkeeper,  "whose  right  and  duty  in  this  particular  are  nearly  the 
same,  is  bound  to  receive  as  a  guest  every  person  who  behaves  himself 
properly  and  is  ready  to  pay  for  his  accommodations ;  and  has  no  right 
to  demand  the  name,  or  to  inquire  into  the  business  of  a  traveller  who 
stops  at  his  house.'  So  a  passenger  has  a  right  to  the  presumption  that 
he  is  engaged  in  his  lawful  calling,  and  cannot  be  subjected  to  an  inquisi- 
tion into  his  private  affairs,  by  a  general  and  public  agent.  Before  he 
can  be  rejected  and  excluded  from  a  public  conveyance,  there  must 
appear  against  him  some  valid  and  good  reason  for  his  exclusion }  a  rea- 
son which  the  law  recognizes  as  sufficient  to  deprive  him  of  the  rig^t 
which  he  holds  in  common  with  all  other  men.  It  must  be  shown  that 
he  has  lost  or  forfeited  his  right.^ 

§  GOl.  It  is  the  right  and  it  is  the  duty  of  a  carrier  of  passengers  to 
prescribe  and  enforce  reasonable  rules  for  the  preservation  of  social 
order.  In  a  car,  in  the  cabin  of  a  vessel,  or  in  the  saloon  of  a  steam- 
boat, he  has  a  right,  and  it  is  his  duty,  to  enforce  proper  deportment 
and  decency  of  speech.'^  Among  those  eating  at  the  same  table,  he  has 
a  right  to  insist  upon  the  usages  of  society,  or  that  decorum  which  is 
observed  among  civilized  people,  or  as  Chief  Justice  Tindal  puts  it,  con- 
duct becoming  a  gentleman.^  Coming  together  casually,  in  a  steamer 
or  in  a  railway  car,  a  segment  of  the  body  politic,  the  principles  govern- 
ing a  resident  population,  accompany  the  travellers,  and  buoid  them  aa 


1  Vinton  v.  Middlesex  R.,  11  Allen,  304 ;  Murphy  v.  Union  R.,  113 
S28 ;  but  see  Milliman  y.  K.  Y.  C.  &  H.  R.  R.  Co.,  66  N.  Y.,  642. 
«  People  v.  Caryl,  3  Parker  C.  R.,  326 ;  46  N.  Y.,  23. 

*  Coppin  V.  Brathwaite,  Exch.,  8  Jurist,  875;  (>5  K.  Y.,  108. 

*  Pearson  v.  Duane,  4  Wall.,  605 ;  Bretherton  v.  Wood,  3  Brod.  &  B.,  54. 
»  Rex  V.  I  vers,  7  Carr.  &,  Payne,  213 ;  6  id.,  742. 

®  Bennett  v.  Datton,  10  N.  H.,  481;  Bennett  v.  Peninsular  Steamboat  Co  , 
9  C.  B.,775. 

^  Chamberlain  v.  Chandler,  3  Mason,  242. 

*  Peudergast  v.  Campton,  8  Carr.  &  Payne,  454;  Koden  v.  JohnaoD,  12^ 
B.,  218 ;  2  £ng.  L.  and  £q.,  201. 
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members  of  a  larger  society,  in  their  conduct  towards  each  other.  Pro- 
fane, obscene  or  coarse  language,  threats  of  violence,  that  which  the  law 
punishes  as  disorderly  conduct  in  a  like  company  casually  assembled  in  a 
city,  is  equally  disorderly  and  reprehensible  in  a  car  or  on  a  steamboat 
filled  with  passengers;  and  so  justifies  the  carrier,  as  it  does  an  inn- 
keeper, in  excluding  the  offender  from  the  company,  the  inn  or  the  car.^ 

The  duty  of  the  carrier  binds  him  to  protect  a  passenger  against  mis- 
conduct or  violence  from  his  agents  and  servants,  and  from  other  passen- 
gers.' That  is  to  say,  it  binds  him  to  exercise  the  utmost  vigilance  in 
maintaining  order  and  in  guarding  passengers  against  any  violence  that 
may  be  reasonably  anticipated,  or  naturally  expected  to  arise  under  the 
circumstances ;  first,  in  refusing  to  receive  drunken,  disorderly  or  riotous 
persons  as  passengers ;  and  second,  in  controlling  and  ejecting  them  from 
the  conveyance*  For  a  failure  to  exercise  this  police  power,  when  the 
occasion  requires  it,  the  carrier  is  liable.  He  is  not  liable  specifically 
for  the  wrongful  acts  of  one  passenger  to  another.^ 

§  692.  To  secure  the  safety  and  comfort  of  travellers,  the  proprietors 
of  steamboats,  railroads  and  hotels  are  invested  with  the  rigl\t  of  pre- 
serving peace  and  order  in  the  depots,  stations,  landing  places  and 
grounds  used  by  them  in  the  transaction  of  their  business  -j  and  this  right 
may  be  enforced  in  a  manner  established  by  rules,  or  without  them,  by  the 
exercise  of  a  reasonable  and  proper  authority  reposed  in  them  by  law.** 
Kailroad  companies  have  also  the  right,  by  suitable  regulations,  to  re- 
quire passengers  to  purchase  their  tickets  before  they  enter  tlio  car,  and 
to  exhibit  them  when  requested,  at  any  time  on  the  journey,  and  finally 


^  Profane  cursing  and  swearing  is  treated  in  the  statutes  of  New  York  as  an 
offence  against  public  decency.  2  R.  8.,  933,  5th  ed.  People  v.  Porter,  2  Park. 
Cr.,  14.  Drunkenness  incapacitates  a  man  in  many  ways;  McMabon  v.  Har- 
rison, 2  Seld.,  6  N.  T.,  443;  it  renders  a  man  found  in  that  condition  on  the 
streets,  or  in  any  public  place,  liable  to  arrest.  Commonwealth  t.  Boon,  2  Gray 
(Mass.),  74;  State  v.  Waller,  3  Murph.  (N.  C),  229.    Ante  J  §  471,  472. 

*  Flint  V.  N.  &  N.  Y.  Transp.  Co.,  34  Conn.,  558 ;  Norwich  Tr.  Co.  v.  Flint, 
13  Wall.,  3 ;  Byraut  v.  Rich,  108 Mass.,  180 ;  Pittoburgh  R.  v.  Hinds, 53Penn.  St., 
512.  In  L.  M.  R.  R.  Co.  v.  Wetmore,  19  Ohio  St.,  110,  the  railroad  company  was 
not  held  liable  for  a  blow  given  in  a  quarrel  by  a  servant  whose  business  it  was 
to  check  baggage. 

'  Putnam  v.  Broadway  &,  Seventh  Ave.  R.  R.  Co.,  55  K.  Y.,  108  ;  Pittsburgh, 
F.  W.  &  C.  R.  R.  Co,  V.  Hinds,  53  Penn.  St.,  512;  Flint  v.  Norwich  &  N.  Y. 
Transp.  Co.,  34  Conn.,  554 ;  6  Blatch.  C.  C.  R.,  158;  Pittsburgh  &  C.  R.  R.  Co. 
V.  Pillow,  76  Penn.  St.,  510;  New  Orleans,  S.  L.  &  Ch.  R.  R.  Co.  v.  Burke,  16  Al- 
bany Law  Journal,  23. 

*  Markham  v.  Brown,  8  N.  H.,  523 ;  12  Met.,  482 ;  7  Met.,  596;  2  Sumn.  R.» 
82L 
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to  surrender  them.'  The  ticket  is  used  as  a  voucher  in  making  up  the 
accounts  of  the  road.  It  is  therefore  considered  a  reasonable  regulation) 
of  the  company  that  passengers  shall  preserve  and  show  their  tickets, ' 
or  pay  the  conductor  the  regular  fare ;  *  that  they  shall  use  or  ride  on 
the  ticket  according  to  the  agreement,  fixing  the  train  or  the  time  or  the 
season  for  its  use  -,  ^  and  that  a  rule  or  custom  is  reasonable,  which 
requires  passengers  soon  after  starting  to  surrender  their  tickets  to  the 
conductor  and  receive  his  checks  in  place  of  them  3  ^  there  being  a  i)er- 
fect  reciprocity  in  the  custom,  securing  to  the  passenger  a  token  or  evi- 
dence of  his  right  to  a  passage  on  the  train.^ 

§  G93.  The  regulations  of  a  railroad  must  be  reasonable  and  consistent 
The  company  cannot  require  a  passenger  to  procure  his  ticket  before- 
hand, unless  they  furnish  him  the  facilities  or  give  him  the  opportunity 
of  doing  so  -,  and  they  cannot  charge  him  a  higher  rate  for  omitting  to 
do  what  they  render  impracticable.*  Admitting  a  regulation  to  be 
valid,  reqmrlng  a  passenger  to  pay  an  increased  rate  where  he  does  not 


*  Pullman  Palace  Car  Co.  t.  Reed,  75  III.,  125;  Havens  v.  IT.  &  N.  II.  R. 
Co.,  28  CoDD.,  88 ;  Maples  v.  N.  Y.  &  N.  H.  R.  Co.,  33  Coiui.,  557 ;  Hibbard  v. 
N.  Y.  &  Erie  R.  Co.,  15  N.  Y.,  455 ;  56  N.  Y.,  295. 

«  Downs  V.  N.  Y.  &  N.  ir.  R.  Co.,  36  Conn.,  287;  Stanilisb  v.  Narragansett 
Steamsliip  Co.,  Ill  Mass.,  512.  A  party  riding  on  a  commutation  ticket  is  also 
bonnd  to  show  it  on  request,  or  pay  his  fare ;  36  Conn.,  287  ;  bnt  wberc  be  has 
it  on  his  person,  and  the  general  fact  that  bo  has  sach  a  ticket  is  known  to  the 
conductor,  his  failure  to  find,  it  on  the  instant  will  not  justify  his  expulsion 
from  the  car.  lie  is  entitled  to  a  reasonable  time  to  search  his  pockets  or 
clothes  for  it.  Maples  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  38  Conn.,  558.  The  loss 
of  a  ticket  for  a  berth  in  a  sleeping  car,  after  buying  and  paying  for  it,  does 
not  justify  the  conductor  who  has  evidence  of  the  facts,  in  expelling  the  pas- 
senger from  the  car ;  and  it  has  been  held  that  the  Palace  Car  Company  is 
liable  in  damages  for  the  act  of  expelling  him,  but  not  liable  in  exemplary 
damages.    Pullman  Palace  Car.  Co.  y.  Reed,  75  111.,  125. 

'  ''Good  this  date  only,"  stamped  oil  the  ticket,  at  the  time  it  is  purchased, 
becomes  a  part  of  the  contract.  Elmore  v.  Sands,  54  K.  Y.,  512 ;  lioston  &> 
Lowell  R.  R.  Co.  v.  Proctor,  1  Allen,  267;  Barker  v.  CoO in,  31  Barb.,  556; 
Boice  V.  Hudson  R.  R.  Co.,  61  Barb.,  611 ;  Shedd  y.  Troy  &  Boston  R.  Co.,  40 
Vt.,  88;  Deitrich  v.  Ponn.  R.  Co.,  71  Penn.  St.,  432;  Hamilton  v.N.  Y.  C.  R.  B. 
Co.,  51  N.  Y.,  100;  Hill  v.  S.,  B.  &  N.  Y.  R.  Co.,  63  X.  Y.,  101. 

*  Northern  Railroad  Co.  v.  Page,  22  Barb.,  130 ;  Loring  v.  Albom,  4  Cash. 
R.,  608;  Cheney  v.  B.  &  M.  R.  R.  Co.,  11  Met.,  123. 

*  The  conductor  may  take  up  the  tickets  in  this  manner,  on  giving  a  check; 
State  V.  Thompson,  20  N.  H.,  250;  Havens  v.  Hartfonl  R.,  28  Conn.,  69 ; 
Cleveland  R.  v.  Bartram,  11  Ohio  St.,  457  ;  Jennings  v.  Great  Northern  R.  L. 
R.,  1  Q.  B.,  7.  The  question  as  to  the  validity  of  the  regulation  is  one  of  law. 
Vedder  v.  Fellows,  20  N.  Y.,  126 ;  People  v.  Caryl,  3  Parker  C.  R.,  32G. 

6  Nellis  V.  N.  Y.  Central  R.  Co.,  30  N.  Y.,  505. 
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procure  his  ticket  before  entering  the  car  j  ^  the  rule  is  not  reasonable  or 
valid  where  it  is  the  fault  of  the  company  that  a  passenger  does  not 
procure  his  ticket.  They  must  keep  their  office  for  the  sale  of  tickets 
open,  with  an  agent  in  it  ready  to  supply  the  demand,  or  they  cannot 
make  an  extra  charge  for  the  omission.* 

§  694.  The  regulations  of  a  railway  carrier  must  be  fairly  and  reason- 
ably enforced.  Having  a  right  to  exclude  a  man  from  a  car^  for  refus- 
ing to  show  his  ticket  or  pay  his  fare,  or  for  disorderly  conduct,  the 
company  must  answer  for  the  manner  in  which  this  right  is  exercised. 
The  law  does  not  permit  the  use  of  any  more  force  than  is  necessary, 
and  it  holds  the  company  liable  as  principal  for  the  use  of  any  excess  of 
force  by  its  agent,  the  conductor,  beyond  what  is  necessary  and  proper 
to  accomplish  the  removal.  Without  holding  the  company  liable  for 
the  agent's  willful  and  malicious  violence,  it  does  hold  them  answera- 
ble for  the  force  used  by  their  agent  acting  under  their  instructions, 
in  the  line  of  his  duty ;  both  when  ho  exceeds  his  duty  through  an 
error  of  fact,  and  when  he  overdoes  it  through  zeal  and  impetuosity 
of  temper.^ 

When  the  conductor  acts  in  good  faith,  enforcing  a  reasonable  and 
lawful  regulation,  under  circumstances  which  do  not  justify  his  act  in 
expelling  a  passenger  from  a  car,  the  company  is  not  liable  in  punitive 
damages.  The  rule  of  damages  is  the  same,  when  the  action  is  brought 
against  the  company,  as  it  is  when  brought  against  a  natural  person  or 
the  agent  himself.*  The  rule  was  so  applied  on  the  Hudson  River  Rail- 
road, on  this  statement  of  facts :  The  plaintiff  purchased  a  ticket  at  Sing 
Sing  for  Rhinebeck,  and  went  on  board  of  a  train  going  no  farther  north 
than  Poughkeepsie  j  after  the  train  passed  Peekskill,  the  plaintiff  on  the 
conductor's  call  for  tickets  surrendered  his,  receiving  back  no  check  or 
voucher  showing  his  right  to  a  passage  upon  any  train  of  the  road,  and 

'  Hillard  v.  Goold,  34  N.  H.,  230 ;  State  v.  Goold,  53  Me.,  JJ79 ;  St.  Louis  R. 
V.  South,  43  111.,  176 ;  24  Conn.,  249. 

*  Porter  v.  N.  Y.  Central  11.  R.  Co.,  34  Barb.,  353 ;  Chicago  R.  v.  Parks,  18 
III.,  400;  Jeffersonville  R.  v.  Rogers,  28  Ind.,  1 ;  30  N.  Y.,  505;  Iowa  v.  Chovin, 
7  Iowa,  204. 

»  Higgius  V.  Watervliet  T.  &  R.  Co.,  46  N.  Y.,  23.  Here  the  conductor 
ejected  the  x)laintiff  from  a  car  as  a  disorderly  person,  and  it  was  found  ou  the 
trial  that  the  plaintiff  was  not  in  fact  disorderly,  and  the  compauy  was  held 
liable.  In  Jackson  v.  Second  Avenue  R.  R.  Co.,  47  N.  Y.,  474,  the  company  was 
held  liable  fur  excessive  force  used  with  somo  temper.  See  also  Sandford  v. 
Eighth  Ave.  R.  Co.,  23  N.  Y.,  343  ;  Seymour  v.  Greenwood,  7  H.  &  N.,  356; 
Coleman  v.  N.  Y.  &  N.  H.  R.,  103  Mass.,  160. 

*  Hamilton  y.  Third  Ave.  R.  Co.,  53  N.  Y.,  25;  Townsend  v.  N.  Y.  C.  &Hud. 
son  River  R.  Co.,  56  N.  Y.,  295. 
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requesting  none ;  upon  the  arrival  of  the  train  at  Poughkecpsic,  where 
it  stopped,  the  plaintiff  got  out  and  waited  for  another  train  going  north 
and  stopping  at  Rhinebeck  ]  the  plaintiff  then  entered  the  car,  and  when 
called  upon  for  his  ticket,  told  the  conductor  that  his  ticket  had  been 
taken  up  by  the  other  conductor,  which  was  confirmed  by  some  of  his 
fellow  passengers  :  the  conductor  then  told  the  plaintiff  that  it  was  his 
duty  to  obtain  a  ticket  or  collect  the  fare,  and  that  the  other  conductor 
would  make  it  right  with  him ;  plaintiff  refused  to  pay,  and  was  ejected 
from  the  car,  at  a  regular  station.  Hereupon  the  court  ruled  that  the 
regulation  calling  for  a  ticket,  check,  or  fare  from  each. passenger  under 
the  penalty  of  being  expelled  from  the  conveyance,  was  in  itself  rea- 
sonable ;  that  the  negligence  of  the  first  conductor  in  taking  up  the 
ticket,  without  giving  the  plaintiff  a  check,  was  wrongful  and  inex- 
cusable, so  that  the  road  was  liable  for  the  act  of  ejecting  the  plaintiff 
from  the  car ;  and  further,  that  the  conductor  acting  as  he  believed 
in  the  performance  of  his  duty,  in  expelling  the  plaintiff  from  the 
car,  could  not  be  held  liable  in  punitive  damages ;  ^  and  that  the 
company,  the  principal,  could  not  ]>e  held  liable  under  a  rule  any  more 
severe.^  The  court  further  holds  that  the  wrongful  taking  of  a  ticket 
from  a  passenger,  as  in  this  case,  does  not  justify  the  passenger  in  assert- 
ing his  right  to  a  passage  on  another  train  by  force.  For  the  same 
reason  the  carrier  cannot  use  force  to  detain  a  passenger  as  he  is 
about  to  leave  a  boat,  more  than  a  reasonable  time  to  inquire  into  the 
truth  of  his  allegation  regarding  the  loss  of  his  ticket.^ 

§  695.  It  is  the  duty  of  common  carriers  of  passengers  to  keep  their 
engagements  with  the  public  in  receiving  passengers  and  in  st^irting  their 
coaches,  boats  or  trains  on  time.^  It  is  also  their  duty  to  supply  them 
with  the  usual  accommodations  and  board,  where  the  fare  covers  both 
the  passage  and  board.^  Beceiving  passengers  on  board  of  a  railroad 
train,  it  is  the  carrier's  duty  to  furnish  them  with  room  in  a  car,  and 
seats,  so  as  to  enable  them  to  ride  in  the  usual  manner }  it  is  the  con- 
ductor's business  to  enforce  the  rules  of  the  road  and  clear  the  seats  tJiat 
are  improperly  occupied,  for  the  use  of  passengers  who  are  standing 
within  the  car  or  upon  the  platform.* 

*  Hamilton  v.  Third  Aveune  R.  Co.,  53  N.  Y.,  25. 

«  Towusend  v.  N.  Y.  Cen.  &  H.  River  R.  Co.,  56  N.  Y.,  295. 

'  Standish  v.  Karragansett  Steaiusliip  Co.,  Ill  Mass.,  512. 

^  Heirn  v.  M'Caughan,  32  Missis.,  17;  Whitsell  v.  CraDA,  8  Watts  &  Seig.* 
369;  Donton  v.  Great  Northern  R.,  5  EUis  d:;  B.,  660;  Sears  v.  Eastern  R.,  14 
Allen  (Mass.),  433. 

'  Adderiy  v.  Cookson,  2  Cambp.,  15;  Siordot  v.  Brodie,  3  CnmplK,  253. 

•  Willis  V.  Long  Island  R.  Co.,  32  Barb.,  398;  8.  C,  34  X.  Y.,  670. 
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Those  who  secure  a  passage  in  a  stage  coach,  on  a  steamboat,  in  a 
palace  or  sleeping  car,  stipulate  for  a  seat,  berth  or  stateroom,  as  one 
does  for  a  reserved  seat  at  a  concert.  There  is  nothing  to  interfere  with 
the  freedom  of  the  parties,  in  making  the  contract.^  Passengers  entering 
an  ordinary  car,  are  allowed  to  choose  their  seats  for  themselves ;  and 
this  choice  is  tacitly  respected  by  the  carrier  and  by  the  travelling  pub- 
lic. Has  the  carrier  a  right  to  make  a  regulation  requiring  negroes  to 
sit  by  themselves  at  one  end  of  the  car  ?  Or  excluding  them  from  the 
cabin  of  a  steamboat  T  Bcgulations  of  this  kind  have  been  held  valid 
in  States  where  the  colored  population  is  relatively  small ;  on  the  ground 
that  it  is  the  duty  of  the  carrier  to  guard  and  secure  the  comfort  and 
convenience  of  the  community  at  large,  rather  than  that  of  individuals.' 
The  decisions  quietly  assume  that  the  comfort  and  convenience  of  the 
community  are  in  some  way  dependent  upon  the  regulation.  The  fact 
thus  assumed  is  not  recognized  in  this  State,  where  the  law  accords  to 
every  citizen  the  full  and  equal  enjoyment  of  any  accommodation,  ad- 
vantage, facility  or  privilege,  furnished  by  common  carriers  on  land  or 
water '^  and  declares  expressly  that  a  citizen  shall  not  by  reason  of  race, 
color  or  previous  condition  of  servitude  be  excluded  from  public  houses, 
theatres,  common  schools,  public  institutions  of  learning,  or  cemeteries.^ 
And  now  under  the  act  of  Congress,  all  persons  within  the  Jurisdiction 
of  the  United  States,  are  entitled  to  the  full  and  equal  enjoyment  of  the 
accommodations,  advantages,  facilities  and  privileges  of  inns,  public  con- 
veyances on  land  or  water,  theatres,  and  other  places  of  public  amuse- 
ment ',  subject  only  to  the  conditions  and  limitations  established  by  law, 
and  applicable  alike  to  citizens  of  every  race  and  color,  regardless  of 
any  previous  condition  of  servitude.** 

§  696.  A  railroad  carrier  is  answerable  for  the  safe  and  proper  con- 
struction of  its  depots^  stations,  platforms  and  the  approaches,  used  in 


^  Long  T.  Home,  1  Carr.  &,  P.,  610 ;  Deevort  v.  Loomer,  21  Conn.,  245;  Ga- 
lena R.  V.  Tarwood,  15  111.,  468. 

*  Day  y.  Oi^en,  5  Mich.,  520;  West  CheBter  B.  v.  Miles,  55  Penn.  Sfc.,  209; 
see  Turner  v.  Notth  Beach  R.,  34  Cal.,  t)94  ;  Pleasants  v.  Noith  Beach  R.,  34 
Cal.,  586;  Tarbell  v.  Central  Pacific  R.,  34  CoL,  C16;  see  Chicago  &  N.  R.  Co. 
T.  Williams,  55  111.,  185. 

*  New  York  Laws  of  1873,  chap.  186,  p.  303. 

^  The  statute  is  broader  and  also  less  broad  than  that  of  New  York ;  it  ap- 
plies to  **  all  persons,''  and  it  does  not  apply  to  common  schools  and  institutions 
of  learning.  See  Civil  Rights  Bill,  chapter  114,  passed  at  Second  Session 
Forty-third  Congress,  and  approved  March  1, 1875.  Senator  Snmncr  died  in 
March,  1874,  bequeathing  his  Civil  Rights  Bill  to  the  care  of  his  friends,  and 
his  will  took  effect  according  to  his  intent. 
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receiving  or  landing  passengers.*  It  is  bound  to  keep  them  in  a  suitable 
and  safe  condition  for  the  accommodation  of  passengers ;  and  properly 
lighted  in  the  night  time,  so  as  to  render  the  entrance  and  the  egress 
convenient  and  safe.^  The  same  legal  duty  rests  upon  carriers  by  -water, 
in  respect  to  the  appliances  used  in  receiving  or  landing  passengers.' 
Parties  waiting  in  a  station  to  take  the  cars,  or  at  a  landing  to  take  the 
boat,  already  stand  in  the  relation  of  passengers,  and  are  entitled  to  pro- 
tection in  that  capacity.* 

§  C97.  Regulations  by  the  carrier  determining  his  mode  of  doing  busi- 
ness and  his  manner  of  receiving  and  carrying  passengers,  are  valid  j 
as  that  passeng(?rs  shall  ride  on  passenger  trains,  and  in  the  cars  provid- 
ed for  them  j  and  not  on  the  engine,  or  in  a  caboose  car  attached  to  a 
freight  train.*  It  is  the  right  of  the  railroad  company  to  separate  the 
business  of  carrying  freight  from  the  business  of  carrying  passengers ; 
and  they  may  enforce  the  rule  by  refusing  to  receive  passengers  on  board 
of  a  freight  train,  or  within  a  freight  car  attached  to  a  passenger  train. 
Wo  find  no  dissent  from  this  proposition.  Ilence  a  trespasser,  one  who 
intrudes  upon  a  car  not  used  for  the  conveyance  of  passengers,  and  re- 
mains there  in  violation  of  the  rules  of  the  road,  and  is  in  no  way  recog- 
nized by  the  company  as  a  passenger,  cannot  claim  protection  on  the 
theory  of  an  implied  contract.®  The  railroad  company  owe  him  the  same 
duty  which  they  owe  to  a  stranger,  and  no  other  or  different.  He  can- 
not demand  protection  as  a  passenger,  not  having  been  received  in  that 
capacity  ;''  and  he  may  reasonably  insist  upon  that  degree  of  care  which 
is  duo  from  one  man  to  another,  independent  of  any  relation  of  contract 


*  Jefifersonville  &c.  R.  R.  v.  Riley,  39  Ind.,  569 ;  McDonald  t.  Cliica):co  ^  n. 
W.  R.  R.,  26  Iowa,  124 ;  S.  C,  29  Iowa,  170 ;  Tobin  v.  P.,  S.  &  P.  R.  It  Co.,  r9 
Maine,  183 ;  Kuight  v.  P.,  S.  &  P.  R.  R.,  56  Maine,  234 ;  McElroy  v.  Kasbna  & 
Lowell  R.  Co.,  4  Cush.,  400 ;  Penn.  R.  Co.  v.  Henderson,  51  Penn.  St.,  315. 

«  March  v.  Concord  R.  Cor.,  29  N.  II.,  9 ;  Martin  v.  Great  N.  Railway  Co.,  30 
Eng.  Law  and  Eq.,  473 ;  Beard  v.  Ct.  &  P.  Rivers  R.  R.  Co.,  48  Vt.,  101 ;  NichoU 
son  V.  L.  «&  Y.  Railway  Co.,  3  Hurl.  &  N.,  534  ;  Hurlbert  v.  N.  Y.  Central  R.  R. 
Co.,  40  N.  Y.,  145. 

3  John  v.  Bacon,  L.  R.  5  C.  P.,  437;  Cocheren  v.  Ferry  Co.,  1  N.  Y.  Snp.  Ct, 
446 ;  ante  $  505,  (  507. 

*  Gordon  v.  Grand  St.  &  N.  R.  R.  Co.,  40  Barb.,  545 ;  4  Lans.,  198 ;  Packet  Co. 
V.  Clongb,  20  Wall.,  528. 

«  Robertson  v.  N.  Y.  &  Erie  R.  R.  Co.,  22 Barb.,  91 ;  Eaton  v.  Delaware,  L.  & 
W.  R.  R.  Co.,  57  N.  Y.,  3S2  j  Spooncr  v.  Brooklyn  City  R.  R.  Co.,  36  Barb.,  217. 

«  Nicholson  t.  Erie  R.  Co.,  41  N.  Y.,  5C5. 

'  Lugo  V.  Newbold,  9  Exch.,  302 ;  Biasell  v.  Mich.  Southern  &  K.  I.  Co.,  22 
N.  Y.,  259, 280, 306. 
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Eubsisting  between  them ;  care  not  to  injure  him  by  any  afl5nnatiTe  act, 
or  by  any  gross  negligence.^ 

The  relation  of  contract  arises  where  a  person  openly  takes  a  seat  in 
a  car  used  for  conveying  passengers.  Being  a  passenger,  he  does  not 
forfeit  his  right  to  protection  by  going  into,  and  taking  a  seat  in  the 
baggage  car,  with  the  conductor's  assent.*  The  rule  is  different,  where 
a  person  is  received  to  ride  in  the  baggage  car,  the  passenger  car  being 
full,  and  he  goes  upon  another  car  and  is  injured.^ 

Admitting  the  right  of  the  company  to  refuse  to  carry  passengers  iu 
the  caboose  car  attached  to  a  freight  train,  the  law  also  permits  them  to 
receive  and  carry  passengers  in  that  conveyance.  And  if  they  so  re- 
ceive a  person,  and  take  fare  from  him,  or  recognize  his  ticket  as  evi- 
dence of  his  right  to  a  passage,  they  assume  the  same  liability  to  carry 
him  safely  as  upon  an  ordinary  passenger  train.*  On  the  other  hand, 
when  the  printed  regulations  of  the  company  prohibit  the  carrying  of 
passengers  in  that  car,  and  no  fare  is  claimed  or  paid  or  expected,  the 
conductor  cannot  render  the  railroad  liable  as  a  passenger  carrier  of  per- 
sons received  by  him  into  that  car.* 

§  698.  The  liability  of  the  carrier  does  not  necessarily  rest  upon  the 
basis  of  a  contract.  The  railway  company  is  liable  as  a  carrier  to  any 
person  who  is  lawfully  upon  the  train ;  and  it  has  been  questioned  wheth- 
er the  company  can  avail  itself  of  a  rule  adopted  for  the  government  of 
its  agents  and  servants  prohibiting  the  carrying  of  passengers  in  a  sa- 
loon car,  attached  to  a  freight  train,  where  the  conductor  receives  him 
into  that  car,  and  he  has  no  notice  of  the  rule.®  The  public  naturally 
assume  that  the  agent  of  a  road  is  acting  within  the  line  of  his  author- 
ity, and  in  conformity  with  the  by-laws  of  the  corporation.  But  passing 
this  question,  it  appears  to  be  well  settled  that  a  carrier  of  free  passen- 
gers is  bound  for  the  same  diligence  and  skill,  as  he  is  when  carrying 

*  Nicholson  v.  Erie  R.  Co.,  41 N.  Y.,  525 ;  Hoansell  v.  Smy<h,97  Eng.  Com.  Law, 
731 ;  Driscoll  v.  Newark  &  R.  CemeDt  Co.,  37  N.  Y.,  6.38  ;  Sontbcote  v.  Stanley, 
1  Hurl.  &  N.,  246 ;  Balcli  v.  Smith,  7  Hurl.  &  N.,  732 ;  Corrigan  v.  Unioa 
Sagar  R.,  98  Mass.,  577 ;  St.  Peter  v.  Denison,  58  K.  Y.,  416 ;  Bush  v.  Braiuard^  1 
Co  wen,  78. 

'  Carroll  y.  N.  Y.  &  N.  H.  R.  R.  Co.,  1  Duer,  571 ;  Lackawanna  R.  v. 
Chenewith,  52  Penn.  St.,  382. 

'  Galena  R.  v.  Yarwood,  15  111.,  468. 

*  Edgerton  v.  N.  Y.  &  Harlem  R.  R.  Co.,  35  Barb.,  193  ;  S.  C,  39  N.  Y.,  227  ; 
Dunn  V.  Grand  Trunk  R.  Co.,  supra. 

*  Eaton  T.  Delaware,  L.  &  W.  R.  Co.,  57  N.  Y.,  382 ;  22  Barb.,  91 ;  Contra, 
Dnnn  v.  Grand  Trunk  R.  Co.,  58  Maine,  187. 

*  Dunn  V.  Grand  Trunk  R.  Co.,  58  Maine,  187  ;  Lackawanna  &  B.  R.  Co.  y. 
Chenewitb,  52  Penn.  St.,  382. 
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passengers  for  hire ; '  and  that  a  person  ridmg  under  a  contract  between 
other  parties,  like  a  mail  agent  or  an  express  messenger,  is  entitled  to 
the  same  protection  as  a  passenger  paying  his  own  fare ; '  and  farther, 
that  an  infant  child  paying  no  fare  nnder  the  custom  of  a  road,  is  enti- 
tled to  the  same  equal  and  just  protection.' 

II.  Payment  of  Fare. 

§  609.  A  carrier  of  passengers,  like  a  common  carrier  of  goods,  has  a 
right  to  demand  payment  of  his  hire  in  advance,  as  a  condition  precedent 
to  his  receiving  a  person  as  a  passenger.  Passage  money  or  fare,  and 
freight  are  governed  by  the  same  rules.**  Where  a  person  takes  his 
place  in  a  stage  coach,  and  pays  at  the  time  only  a  part  of  the  fare  as  a 
deposit,  the  proprietor  is  at  liberty  to  fill  up  his  place  with  another  pas- 
senger, provided  the  first  is  not  at  the  inn  ready  when  the  coach  sets 
off.^  But  where  at  the  time  of  taking  his  place  he  pays  the  whole  fare, 
the  proprietor  cannot  dispose  of  his  seat  to  another ;  for  the  passenger 
may  take  it  at  any  stage  of  the  journey  he  thinks  proper,  at  the  place 
most  convenient  to  him.  Having  permitted  a  passenger  to  get  into  the 
stage  at  the  usual  hour  of  departure,  and  have  his  luggage  fastened  on, 
the  owner  cannot,  on  being  tendered  his  hire,  refuse  to  go  the  journey ; 
because  this  is  such  an  inception  of  the  contract,  that  he  is  bound  to  go 
through  with  it.® 

Under  the  general  custom,  a  passenger's  fare  covers  and  includes  a 
compensation  for  the  conveyance  of  his  baggage.  And  hence  where 
there  is  no  special  usage  or  regulation,  charging  freight  or  luggage 
exceeding  a  certain  weight,  payment  of  the  usual  fare  entitles  a  pas- 
senger to  carry  with  him  his  baggage ;  including  wearing  apparel  nnd 

>  Perkins  v.  N.  Y.  Central  R.  Co.,  24  K.  Y.,  196 ;  Philadelphia  &  R.  R.  Co. 
V.  Derby,  14  How.  U.  8.,  468 ;  Steamboat  New  World  v.  King,  16  How.  U.  S., 
477 ;  Doraii  v.  East  River  Ferry  Co.,  3  Lansing,  105  ;  Gill  v.  Middlolon,  105  Maas., 
479 ;  Wilton  v.  Middlesex  R.  R.,  107  Mass.,  108. 

*  Pennsylvania  Co.  v.  Woodworth,  26  Ohio  St.,  585 ;  Kolton  v.  Western  R- 
Cor.,  15  N.  Y  ,  444 ;  see  Union  Pacific  R.  Co.  v.  Nichols,  12  American  R.,  475, 
whcro  tho  agent  took  in  a  man  to  teach  him  the  business,  and  the  conductor 
permitted  him  to  remain,  supposing  him  to  bean  agent  of  tho  express  company, 
and  ho  was  injured. 

*  Anstiu  V.  Great  W.  R.  R.,  Law  Rep.,  2  Q.  B.,  442.  The  child  in  this  case, 
should  have  paid  half  fare  under  the  statuto;  and  nothing  vra8]>aid  or  de- 
manded. 

^  Moffatt  V.  East  India  Co.,  10  East,  468;  Watson  v.  Dnykinck,  3  John.  R., 
335 ;  Briggs  v.  Austin,  3  Pick.,  20 ;  1  Peters'  Adm.  R.,  126,  206;  ante  §  639. 

'  Ker  v.  Mountain,  1  Esp.,  27. 

«  Jeremy  on  Car.,  23 ;  4  Esp.,  260 ;  Bufflt  ▼.  Troy  &  Boston  R.  R.  Co.,  36 
Barb.,  420  ;  S.  C,  40  N.  Y.,  163;  Frink  t.  Schioyer,  18  III.,  416. 
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all  such  articles  of  convenience  and  comfort  as  may  be  reasonably  car- 
ried in  that  manner,  considering  the  nature  of  the  Journey.^  A  gold 
watcl),  or  an  opera  glass  may  be  carried  as  baggage.' 

§  700.  Railroad  carriers  of  passengers  have  the  same  right  to  demand 
payment  of  the  fare  in  advance,  as  other  carriers.  They  may  refuse  to 
allow  a  passenger  to  get  on  board  without  a  ticket ;  and  they  may  in 
this  State  put  him  off  at  a  regular  station  or  near  some  dwelling-house, 
on  his  refusing  to  pay  his  fare  ;^  using  all  proper  care  not  to  injure  him, 
in  doing  so.^ 

After  a  passenger  has  refused  to  pay  his  fare  and  the  train  has  been 
stopped  for  the  purpose  of  putting  him  off,  a  subsequent  offer  t-o  pay 
docs  not  give  him  a  rignt  to  remain,  does  not  take  from  the  conductor 
the  right  to  exclude  him  from  the  car.'  Ro  having  been  put  off  the  train 
for  that  cause,  he  does  not  gain  the  right  to  re-enter  immediately,  on 
tendering  the  fare  or  a  valid  ticket.^  He  forfeits  his  right  to  continue 
his  journey  on  the  train. 

May  a  railroad  company  demand  an  increased  rate  of  fare,  on  account 
of  a  passenger's  neglect  to  procure  his  ticket  before  entering  the  car  ? 
Our  courts  have  hesitated  to  hold  the  affirmative  of  this  proposition, 
couched  in  this  form ;  and  yet  there  is  good  authority  upholding  the 
right  of  the  company  to  adopt  the  ticket  system  and  allow  passengers 
purchasing  tickets  to  ride  at  a  less  rate  than  that  charged  to  those  pay- 
ing in  the  cars  *^  on  condition  the  company  keep  its  offices  open  for  the 
sale  of  tickets  for  a  reasonable  time  before  the  train  leaves.^  The 
statute  of  New  York  adopts  the  principle,  with  the  qualification.  It 
also  imposes  a  penalty  upon  the  road  for  taking  a  greater  rate  of  fare 
than  that  allowed  by  law.^ 

1  Pardee  v.  Drew,  25  Wend.,  450 ;  Hawkins  v.  Hoffman,  6  Hill,  586;  Merrill 
▼.  Grinncll,  30  N.  Y.,  594;  42  N.  Y.,  :i26;  ante  J  J  502,  569-571 ;  574-576 ;  Jones 
T.  Norwich  &  N.  Y.  Transp.  Co.,  50  Barb.,  193. 

'  Toledo,  Wabash  etc.  R.  R.  v.  Hammond,  33  Ind.,  379;  American  C.  Co.  t. 
Cross,  8  Bush  (Ky.),  472. 

»  People  V.  Jillson,  3  Park.  Cr.  R.,  234 ;  Laws  of  1850,  pp.  230,  231. 

*  Sanford  v.  Eighth  Ave.  R.  Co.,  23  N.  Y.,  343. 

»  People  Y.  Jillson,  supra ;  Hibbard  v.  N.  Y.  &  Erie  R.  Co.,  15  N.  Y.,  455, 401. 

<  State  Y.  Campbell,  32  N.  J.,  309. 

f  St.  Louis  R.  V.  South,  43  111.,  176 ;  State  y.  Qoold,  53  Maine,  279 ;  Hilliara 
Y.  Goold,  34  N.  H.,  230;  People  y.  Jillson,  supra ;  Crocker  y.  Now  London  R., 
lA  Conn.,  249. 

•  Porter  y.  N.  Y.  Central  R.  R.  Co.,  34  Barb.,  353 ;  Nell  is  y.  N.  Y.  Central  R. 
Co.,  30  N.  Y.,  505 ;  28  Ind.,  1 ;  Dn  Laurans  y.  St-  Paul  &,  Pacific  R.  R.  Co.,  2 
American  R.,  102,  note  106 :  JeffersonYille  R.  R.  Co.  y.  Rogers,  38  lud.,  IIG. 

»  Chase  y.  N.  Y.  Central  R.,  26  N.  Y.,  623;  46  N.  Y.,  644 ;  Lewis  y.  N.  Y.  Cen- 
tral R.,  49  Barb.,  330. 
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§  701.  When  a  passenger  does  not  pay  his  fare  in  advance,  the  carrier 
has  a  lien  therefor  upon  the  baggage  entrusted  to  him ;  and  may  detain 
the  same  as  a  security  for  its  payment.  When  he  waives  his  right  to 
payment  in  advance,  he  is  presumed  to  rely  upon  the  lien  given  him  by 
law,  or  upon  the  personal  responsibility  of  his  passenger,  to  secure  his 
reasonable  hire.  He  cannot  detain  his  passenger  therefor;^  and  be 
cannot  take  things  from  his  possession  to  secure  payment  of  his  demand.* 

The  carrier's  lien  does  not,  under  the  common  law,  involve  or  carry 
with  it  a  power  to  sell  or  satisfy  his  demand.  It  is  a  naked  right  of 
detention  which  cannot  be  made  available  to  liquidate  his  charge,  with- 
out a  legal  proceeding,  in  the  nature  of  a  foreclosure  in  equity.^  And 
during  the  time  he  detains  goods  to  enforce  his  lien,  he  is  not  allowed  to 
charge  for  keeping  them.* 

We  have  seen  that  an  innkeeper  has  a  lien  upon  the  goods  entrusted 
to  him  by  his  guest,  though  they  be  the  property  of  another  person ;  and 
it  has  been  urged  that  a  carrier  stands  in  the  same  relation  to  his  pas- 
senger, and  should  therefore  have  a  co-extensive  lien.'  The  analogy  is 
very  strong ;  and  yet  the  better  opinion  is  that  a  carrier's  lien  for  freight 
arises  out  of  a  contract  by  the  owner  for  the  conveyance  of  the  goods, 
and  that  it  cannot  be  enforced  against  the  owner  where  the  goods  are 
carried  at  the  request  of  a  bailee  or  of  a  party  acquiring  the  possession 
of  them  by  fraud.® 

III.  The  Contract. 

§  702.  We  give  but  little  attention  to  those  contracts  which  are  most 
frequently  made,  those  which  result  from  a  general  order  given,  or  from 
some  action  taken  under  a  custom  or  course  of  business.  A  traveller 
buys  a  railroad  ticket,  without  much  considering  the  effect  of  his  pur- 
chase. He  applies  to  an  agent  of  the  company  for  a  ticket  to  a  given 
place  on  the  line  of  the  road ;  he  pays  the  fare  and  goes  on  board  of  the 
right  train,  with  his  ticket  as  a  voucher  or  token  of  his  right  to  a  passage. 


1  Wolf  V.  Sammera,  2  Campb.,  631 ;  Sunbolf  v.  Alfoid,  3  Mees.  &.  Weldb.,  148. 

'  Ramsden  v.  Boston  &,  Albany  R.  R.  Co.,  104  Mass.,  117. 

>  Saltus  V.  Everett,  20  Wend.,  267 ;  Briggs  v.  Boston  R.,  6  Allen,  246 ;  Hani 
r.  Haskell,  24  Maine,  339 ;  Staples  v.  Bradley,  23  Conn.,  167.    A  mortgagee  or 
pledgee  may  bring  an  aotlon  in  equity  demanding  a  sale  of  the  property.  Brigg 
V.  Oliver,  68  N.  Y.,  336,  339,  Jnst  reported. 

*•  Somes  V.  British  Empire  Shipping  Co.,  3  H.  L.  Cas.,  338. 

<  Grinnell  v.  Cook,  3  HiU,  490 ;  York  v.  Orenangh,  2  Ld.  Raym.,867  ;  John- 
son Y.  Hill,  3  Stark.  R.,  172. 

^  Gilsou  Y.  Owinn,  107  Mass.,  126 ;  Bassett  y.  Spofford,  45  N.  Y.,  337 ;  Fiak  y. 
Newberry,  1  Dong.  Mich.  R.,  If  BoskirkY.  Purington,  2  Hal]»  561,  669. 
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However  general  or  few  the  words  used,  the  contract  is  well  defined ; 
it  bmds  the  carrier  to  convey  the  passenger  with  his  baggage  to  the 
place  indicated  on  his  ticket  The  contract  is  the  same,  where  a  pas- 
senger takes  passage  on  a  steamboat..^  The  carrier  also  engages  to  con- 
vey the  passenger  with  all  reasonable  diligence,  to  the  place  of  his 
destination;  he  engages,  under  ordinary  circumstances,  to  convey  the 
passenger  within  the  advertised  time.* 

For  a  breach  of  the  carrier's  cngigement  to  make  the  connections  or  to 
convey  his  passenger  within  the  time  specified  in  the  published  time 
table,  the  law  allows  the  injured  party  t^  recover  the  direct  and  natural 
damages  resulting  from  the  delay.  It  does  not  allow  him  tc  recover 
remote  or  speculative  damages ;  ^  as  in  other  cases,  it  limits  t  he  reco- 
very to  such  damages  as  might  be  reasonably  expected  to  result  from 
the  delay.* 

When  a  passenger  is  seriously  injured  by  the  delay,  ho  is  entitled  to 
recover  the  damages  thereby  sustained;  and  the  railroad  carrier  cannot 
escape  liability  by  showing  that  the  delay  arose  from  the  willful  act 
of  the  conductor.' 

§  703.  When  in  England  two  or  more  railroad  companies  unite  to 
form  an  extended  line,  on  which  passengers  are  booked  through,  the 
contract  is  between  the  passenger  and  the  company  issuing  the  ticket' 
And  our  rule  is  the  same,  where  the  company  issuing  the  ticket,  c6n- 
tracts  for  the  entire  distance ; ''  and  the  contract  is  fairly  established  by 
all  the  facts  and  circumstances.® 


>  Jones  V.  Norwich  <&  N.  Y.  Transp.  Co.,  50  Barb.,  193 ;  45  N.  T.,  184. 

>  Denton  v.  Groat  Northern  R.  Co.,  5  El.  &,  Dl.,  860 ;  Hamlin  v.  Great 
Northern  R.  Co.,  IK.  &  N.,  403;  the  contract  is  to  be  cstablisbed  as  a  matter 
of  fact ;  Hurst  v.  Great  Western  R.  Co.,  19  C.  B.  N.  S.,  310. 

'  Hamlin  v.  Great  Northern  R.  Co.,  1  H.  &  N.,  408 ;  Benson  v.  N.  J.  R.  & 
Tr.  Co.,  9  Bosw.,  412;  Woodyear  v.  Great  Western  R.  Co.,  L.  R.,  2  C.  P.,  318; 
Hobbs  V.  London  Sc  Southwestern  R.  Co.,  L.  R..  10  Q.  B.,  Ill ;  Denton  v.  Great 
Northern  R.  Co.,  5  £1.  &  Bl.,  830;  contract  evidenced  by  an  excursion  ticket 
goo<l  for  fourteen  days;  Great  Northern  R.  Co.  v.  Hawcroft,  21  L.  J.  Q.  B.,  178, 

*  Hadley  v.  Baxendal«,  9  Escl^.,  341 ;  Home  v.  Midland  R.  Co.,  L.  R.,  8  C» 
P.,  131, 140. 

»  Wood  V.  Panama  R.  Co.,  17  N.  T.,  332 ;  20  N.  Y.,  48 ;  Meyer  v.  Second  Ave. 
E.  Co.,  8  Bosw.,  305;  Shea  v.  Sixth  Avenue  R.  Co.,  62  N.  Y.,  180. 

«  Mytton  V.  Midland  R.  Co.,  4  H.  and  N.,  615 ;  Coxon  v.  Great  Western  E. 
Co.,  5  H.  and  N.,  274 ;  Bristol  Ac,  R,  Co.  v.  Collins,  7 II.  L.  Cas.,  194. 

'  Weed  V.  Saratoga  d&  S.  R.  Co.,  19  Wend.,  534 ;  Burtis  v.  Buffalo  &  State 
Lin  R.  Co.,  24  N.  Y.,  2G9 ;  Hart  v.  Rensselaer  &  S.  R.  Co.,  8  N.  Y.,  37 ;  29  Barb., 
35;  53  N.  Y.,  3G3,  370;  111.  Central  R.  Co.  v.  Copeland,  24  111.,  332, 

•Williams  v.  Vanderbilt,  28  N.  Y.,217;  Van  Busklrk  v.  Roberts,  31  N.  Y., 
661 ;  Quimby  v.  Vanderbilt,  17  N.  Y.,  306 ;  45  N.  Y.,  184, 189. 

35 
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The  contract  is  with  tbe  connected  roads  as  joint  contractors,  irhen 
they  are  jointly  concerned  in  tho  business  of  carrying  passengers  and 
thero  is  a  commnnity  of  intcreftt  between  them  in  the  sale  of  tickets ; ' 
as  where  tho  tickets  are  sold  by  an  agent  acting  for  both  roads,  and  tho 
transportation  is  effected  by  tho  nnited  agency  of  the  roads,  thus  prac- 
tically consolidated  In  tho  bnsiness.' 

When  one  of  seyeral  connecting  roads,  sells  the  tickets  of  the  differ- 
ent roads,  \nth  aathority  from  each,  printed  on  one  slip  of  p.'»per  and 
capable  of  being  readily  detached,  on  an  agreement  dividing  the  pro- 
ceeds between  tbe  roads  rateabty  ,-  each  road  makes  a  c*ontruct  with  the 
passenger  covering  its  own  line.  The  company  selling  the  ticket  over 
the  connecting  road,  acts  as  an  agent ;  and  each  road  is  liable  to  the 
passenger  for  any  failure  in  duty  on  its  line  ' — Pliable  on  the  theory  of 
contract.  The  same  principles  apply  to  the  contract  for  the  conveyance 
of  passengers,  which  apply  to  contracts  for  the  transportation  of  goods.* 

§  704.  The  law  of  the  State  where  a  contract  is  made  and  is  to  be 
performed,  determines  its  validity  ;  and  so  where  a  railroad  in  this  State 
contracts  to  convey  a  passenger  from  one  place  to  another  within  its 
Jurisdiction,  with  a  limitation  upon  its  liability  allowed  by  our  laws,  the 
contract  is  to  bo  enforced  according  to  its  legal  effect  here.  E,  ^., 
Ohio,  which  does  not  uphold  a  contract  made  in  that  State  exempting  a 
carrier  from  liability  for  the  negligence  of  its  agents  and  servants,  will 
enforce  a  like  contract  made  here  by  tho  Erie  Railroad  to  be  performed 
within  this  State.'  Tho  rule  is  still  broader :  the  contract  is  to  be  con- 
strued and  interpreted  according  to  the  laws  of  the  State  where  it  is 
made,  unless  it  appears  from  its  terms  to  have  been  entered  into  with  a 


^  Wyldo  V.  Northern  R.  K.  Co.  of  N.  J.,  53  N.  Y.,  156;  Hnrt  v.  Rensselaer  & 
8.  R.  Co.,  8  N.  Y.,  37. 

'  All  appointment  by  several  roads  of  a  common  agent  to  sell  coupon  tickets 
over  their  roads,  does  not  make  tbeni  partuers.  Spragne  v.  Smitli,  ^9  Vt.,  431 ; 
Harton  v.  Eastern  K.,  114  Mass.,  44;  Straitou  v.  N.  Y.  R.,  2  E.  D.  Smiili,  184. 
And  while  it  Is  quite  feasible  for  these  companies  to  nnite  their  hnsin'^ss  in 
such  a  manner  as  to  create  a  partnersliipy  we  do  not  often  find  tbem  dt»ing  so. 
See  Railroad  Co.  v.  Harris,  12  Wall.,  (U>,  85 ;  Najac  r.  Boston  R.,  7  Allen,  329; 
Carter  v.  Peck,  4  Sneed,  203  ;  Northern  Central,  16  Md.,  331;  III.  Central  R.  t. 
Copoland,  24  111.,  332 ;  17  N.  Y.,  303 ;  23  Barb.,  «> ;  Glaser  v.  ».  Y.  R.,  3G  Barb., 
557.  > 

»  Milner  v.  N.  Y.  &  N.  H.  R.  Co.,  53  N.  Y.,  363;  Keaalerv.  N.  Y,  C.  &  n.  S. 
R.  Co.,  Gl  N.  Y.,  .'SSS;  S.  C,  7  Lans.,  62. 

*  Ante  ^  572,  577,  578. 

'  Kuowlton  V.  Erie  Railway  Co.,  19  Ohio  St.,  260.  WehaToalmidy  allnded 
to  the  diflfering  opinions  entertained  respecting  the  ralidtty  of  snch  a  contract 
which  are  so  fully  reviewed  in  Railroad  Company  v.  Lock  wood,  17  Wall.,  357. 
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viev  to  the  laws  of  some  other  State ;  as  'where  it  is  to  be  substantially 
performed  in  another  State.  The  mere  fact  that  a  pussengcr  on  the 
road,  on  the  Erie  for  example,  will  be  occasionally  carried  over  the  State 
line,  in  the  execution  of  a  contract  of  transportation,  does  not  prevent 
its  enforcement  according  to  the  law  of  this  Stat«,  where  it  is  made. 
^jid  hence  when  a  suit  is  brought  here  on  the  conti-act,  for  damages  to 
a  passenger  caused  by  the  negligence  of  the  company  at  a  point  where 
the  road  bends  into  Pennsylvania,  the  law  of  this  State  pnescribes  the 
measure  of  the  recovery.^ 

A  railroad  eorporation  organized  in  one  State,  and  extending  its  line 
into  another  and  transacting  business  there  by  its  permission,  does  so 
snljgect  to  the  laws  of  that  State.  It  is  not  permitted  to  act  under,  and 
afterwards  reject  those  laws,  as  its  interests  may  dictate.' 
.  Under  a  contract  for  services,  the  law  of  the  place  where  they  are 
rendered  governs,  and  controls  its  legal  efTect.' 

The  statute  law  of  a  State  has  no  extra-territorial  operation ;  and  so 
^{le  statute  giving  an  action  for  damages  resulting  from  a  death  caused 
b^"  culpable  negligence,  operates  only  within  the  State.^  As  the  cause 
of  action  is  created  by  the  statute,  it  cannot  arise  outside  of  the  jurisdic- 
tion enacting  the  statute.  In  perfect  harmony  with  this  principle,  our 
courts  give  effect  to  the  statute  on  navigable  waters,  which  are  within 
the  boundaries  of  the  State.^ 

§  705.  We  have  noticed  in  passing  that  in  this  State  and  in  some 
others,  a  gratuitous  passenger  may  by  an  express  contract  exempt  a  rail- 
road company  from  liability  for  injuries  arising  from  the  negligence  of 
its  agents  and  servants ;'  that  a  person  riding  on  a  drover's  pass,  issued 


»  Dike  V.  Erie  R.,  45  N.  Y.,  113. 
«  Milnor  v.  N.  Y.  &  N.  II.  II.  Co.,  53  N.  Y.,  363. 

s  MnlUn  v.  Hicks,  49  Barb.,  250 ;  Wuldron  v.  Uitchings,  3  Daly,  288 ;  Cnrtis 
V.  Leavitt,  15  N.  Y.,  9,  91 ;  33  N.  Y.,  615. 

*  Whitford  v.  Panama  Railroad  Co.,  3  Boew.,  67 ;  6.  C,  23  N.  Y.,  465.  Tbe 
deatli  occarred  on  the  Panama  Railroad,  a  corporation  oiganized  under  tbe 
laws  of  New  York.  2Keyes,294;  Richardson  v.  N.  Y.  C.  R.Co.,98  Mass.,  85; 
Nee<lbam  v.  G.  T.  R-  Ca.  38  Vt.,294 ;  Woodward  v,  M.  S.  &  N.  L  R.  Co.,  20 
Ohio  St.,  121;  Allen  v.  Pittsbnrgh  &c.  R.  Co.,  45  Aid.,  41;  G.  W.  R.  Co.  y. 
Killer,  19  Mich.,  305. 

'  Mahler  v.  Norwich  &  N.  Y.  Transp.  Co.,  45  Barb.,  226 ;  reversed,  S.  C,  36 
K.  Y.,  352.  The  injury  causing  death,  resulted  from  a  ooUision  on  Long  Island 
Sonnd,  near  Sands'  Point.  As  to  *  tbe  territorial  limits  of  the  county  of  New 
York,  see  Orr  v.  City  of  Brooklyn, 30  N.  Y.,  601 ;  and  as  to  the  effect  of  an  as- 
#ginnent  of  personal  property  situate  in  another  Stale,  made  here,  see  Van  Bns- 
kixk  T.  Warren,  2  Keyes,  119. 

•  Wells  V.  N.  Y.  Central  R.  Co.,  24  N.  Y.,  181. 
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under  a  contract  for  the  transport^ition  of  cattle,  who  cannot  be  reasona- 
bly regarded  as  a  free  passenger,  may  by  an  express  contract  relieve  the 
company  from  liability  for  injuries  caused  by  the  negligence  of  its  ser- 
vants ;  and  that  a  railroad  carrier  is  not  allowed  to  contract  for  exemp- 
tion from  liability  for  losses  arising  from  its  own  negligence.^  And  this 
^isabiUy  is  carried  one  step  farther  by  a  line  of  decisions  sustained 
by  the  Supreme  Court  of  the  United  States,  denying  the  carrier's  right  to 
exempt  himself  from  liability  for  injuries  and  losses  arising  from  the 
negligence  of  his  servants.^ 

The  carrier  is  permitted  to  stipulate  for  such  exemptions  from  liability 
as  the  law  regards  just  and  reasonable;  and  the  law  does  not  reganlitas 
just  and  reasonable  to  permit  him  to  evade  the  liability  fairly  involved 
and  assumed  by  him  under  the  contract.  An  exemption  from  losses  by 
fire  is  reasonable,  unless  the  loss  occurs  through  the  negligence  of  the 
carrier  or  of  his  agents  employed  in  the  business.' 

§  700.  Wo  have  seen  that  a  person  may  be  a  passenger,  lawfully  on 
a  boat  or  in  a  car,  where  there  is  no  contract  subsisting  between  him 
and  the  carrier ;  and  that  he  is  not  left  without  a  remedy  against  the 
carrier  for  his  acta  of  negligence.'*  Tiio  same  is  true  where  he  takes  pas- 
sage on  a  public  conveyance  under  an  illegal  contract,  or  while  acting 
in  violation  of  the  law  of  the  State.    The  carrier  is  not  allowed  to  inter- 


'  PcrkiDS  v.  N.  Y.  Central  R.  Co.,  24  N.  Y.  19S;  Smitli  v.  N.  Y.  Central  R. 
Co.,  29  Barb.,  132;  S.  C,  24  N.  Y.,  222;  Bissell  v.  N.  Y.  Contra!  R.  Co.,  25  N. 
Y.,  442;  rule  criticised  in  Stinson  v.  N.  Y.  Central,  3*2  N.  Y.,333;  Poncber  v. 
N.  Y.  Central  R.  Co.,  49  N.  Y.,  263 ;  contra,  Cleveland,  PainefivUle  &.c.  R.  R.  Ca 
V.  Carran,  19  Ohio  St..  1 ;  and  cases  cited  in  Lockivood  v.  N.  Y.  Central  R.  Co., 
17  Wall.,  357  ;  10  American  R.,  365. 

'  The  following  cases  arc  cited  by  Judge  Bradley  as  favoring  the  decisions 
of  Now  York.  Afihmoro  v.  Pennsylvania  Sfeam  &o.  Co.,  4  Dutclier,  180;  Kin- 
ney V.  Central  R.  Co.,  3  Vrooni,  407 ;  Hale  V.  N.  J.  Steam  Nar.  Co.,  15  Conn., 
539;  Peck  v.  Weeks,  34  Conn.,  145;  Lawrence  v.  N.  Y.  R.  Co.,  3G  Conn.,  63; 
Kimball  v.  Rutland  R.  Co.,26yt.,247;  Mann  v.  Birchard,  40  V't,326;  Ad;uns 
Ex.  Co.  V.  Haynes,  42  111.,  89, 458 ;  Illinois  Central  v.  Adams  Ex.  Co.,  42  III.,  474 ; 
Hawkins  v.  Great  Western  R.  R.  17  Mich.,  57;  18  id.,  427;  Baltimoro  A 
Ohio  Co.  V.  Brady,  32  Md.,  333 ;  Levering  v.  Union  Tr.  Co.,  42  Mo.,  8a  Tbo 
Judge  then  review^  at  length  a  strong  current  of  decisions  holding  the  more 
strict  doctrine  of  the  Supreme  Court.  See  also  Ohio  &  M.  R.  Co.  v.  Selby,  48 
Ind.,471;  Penn.  Co.  v.  Woodworth,  23  Ohio  St.,  585. 

3  Hoadley  v.  Northern  Transp.  Co.,  115 Mass.,  304 ;  Hill  Mannf.  Co.  v.  Provi- 
dence &  N.  Y.  Steamship  Co.,  113  Mass.,  495;  as  where  goods  are  burned 
through  the  negligence  of  a  railroad  carrier  employed  by  an  express  carrier, 
who  has  astipulation  for  exemption  from  liability  for  Iqsaes  by  6re;  Bank  of 
Kentucky  v.  Adams  Ex.  Co.,  3  Otto,  174. 

*  Ante  $  693. 
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pose  a  moral  set  off;  he  is  not  allowed  to  ezeuse  his  own  negligent  and 
tortious  conduct,  by  alleging  that  the  passenger  was  also  and  at  the 
same  time  in  the  act  of  violating  some  other  law  of  the  State  j  i,  e.  trav- 
elling on  a  Sunday.^  Putting  aside  the  contract  leaves  the  carrier  under 
the  obligations  imposed  upon  him  by  the  common  law.^ 

IV,  General  Liability. 

§  707.  The  minor  duties  of  the  carrier  of  passengers  grow  out  of,  and 
are  deduciblo  from  that  general  responsibility  which  binds  him  to  carry 
safely  those  whom  he  takes  into  his  conveyance,  as  far  as  human  fore- 
sight and  care  will  go ;  that  is,  for  the  utmostcare  and  diligence  of  very 
cautious  persons.  The  rule  is  less  stringent  than  that  which  applies  to 
common  carriers  of  goods.  The  carrier  of  property  insures  its  safety  ; 
and  the  carrier  of  passengers  does  not  insure  their  safety.*  The  mind 
does  not  accept  this  proposition,  without  first  accepting  that  element  of 
public  policy  which  gave,  rise  to,  and  stiU  enforces  the  strict  liability 
imposed  upon  the  common  carrier  of  goods.  If  we  eliminate  <iiis  ele- 
ment from  that  rule  of  liability,  reason  demands  that  a  carrier  of  passen- 
gers shall  be  held  to  a  more  strict  rule  of  liability  than  a  carrier  of 
property. 

Stated  by  itself^  and  considered  affirmatively,  the  rule  is  sufficiently 
strict;  the  carrier  of  passengers  engages  that  so  far  as  human  care  and 
foresight  can  go,  he  will  provide  for  their  safe  conveyance.*  The  rule 
requires  of  him  the  utmost  foresight  as  to  possible  dangers,  and  the  ut- 
most prudence  in  guarding  against  them ; '  and  the  rule  is  interpreted 
witli  direct  reference  to  the  mode  of  conveyance  employed  by  the  carrierl* 
And  although  the  same  language  will  express  the  rule  as  applied  to  all 
carriers  of  passengers,  requiring  of  each  the  highest  degree  of  foresight 
and  the  utmost  care  and  diligence  of  very  cautious  x)ersons,  the  rule  is 
not  satisfied  by  the  use  of  the  same  degree  of  vigilance  in  the  conduct 

»  Carroll  v.  Stat«n  Island  R.  Co.,  58  N.  Y.,  126;  8.  C, 65  Barb.,  32;  Maboncy 
V.  Cook,  26Penu.  St.,  342;  Pbila.  R.  li.  Co.  v.  Towboat  Co.,  23  How.  U.  S., 
218;  20  N.  Y.,115. 

'  Ante  $$  377,  378;  see  contra,  Feital  v.  R.  R.,  109  Mass.,  398;  Connolly  r. 
City  of  Itoston,  117  Mass.,  C4. 

'  Cliristiu  V.  Origgs,  2  Campb.,  79;  Camden  &,  Amboy  R.  Co.  v.  Bnrke,  13 
Wend.,  Gil ;  Stokes  v.  Saltonstall^  13  Peters  R.,  181 ;  Aston  v.  Heaven,  2  Esp. 
R.,  53:);  2  Kent's  Comin.,  600,  GOl ;  Sharp  v.  Grey,  9  Ring.  R.,  457;  29  Barb., 
C02,  013;  McPaddeii  v.  N.  Y.  Central  R.  R.  Co.,  44  N.  Y.,  478;  Railroad  Co.  v. 
Pollard,  22  WalL,  34L 

*  Cbristie  v.  Griggs,  2  Campb.,  79;  1  Dner,  233;  11 N.  Y.,  416. 

*  Bowcn  V.  N.  Y.  Central  R,  Co.,  18  N.  Y.,  403,  41L 

*  Hcgeman  v.  Western  R.,  13  N.  Y.,  9,  24. 
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of  a  train  of  cars  moving  at  a  rapid  rate,  as  that  required  in  the  manage 
ment  of  a  stage  coach  moving  more  slowly.  The  diligence  and  forecast 
must  be  proportioned  to  the  danger ;  they  must  be  increased  with  the 
use  of  a  new  and  dangerous  motive  power,  and  with  the  speed  of  iho 
conveyance.^ 

§  708.  The  rule  requires  of  the  proprietors  of  stages  the  utmost  cau- 
tion in  respect  to  the  manner  and  means  by  which  their  business  is  car- 
ried on.  The  coachman  must  have  competent  skill,  and  must  use  that 
skill  with  diligence }  he  must  be  well  acquainted  with  the  road  he  un- 
dertakes to  drive ;  he  must  be  provided  with  steady  horses,  with  a  coaoh 
and  harness  of  sufficient  strength,  and  properly  made,  and  also  with 
lights  by  night.  If  there  be  the  least  failure  in  any  one  of  these  things, 
the  duty  of  the  coach  proprietors  is  not  fulfilled,  and  they  are  answera- 
ble for  any  injury  or  damage  that  happens.  But  with  all  these  things, 
and  where  everything  has  been  done  that  human  prudenc^e  can  sn^;est 
for  the  security  of  the  passengers,  an  accident  may  happen.  The  lights 
may  in  a  dark  night  be  obscured  by  a  fog ;  the  horses  may  be  fri<]^htcnedy 
or  the  coachman  may  be  deceived  by  a  sudden  alteration  in  objects  near 
the  road,  by  which  be  had  been  used  to  be  directed  on  former  journeys.' 
The  proprietors  are  not  answerable  for  injuries  happening  to  passengers 
from  sheer  accident  or  misfortune.  The  rule  does  not  require  of  them 
all  the  care,  vigilance  and  foresight  of  which  the  human  mind  is  capable, 
under  t<he  highest  tension.  It  requires  of  them  all  the  care,  vigilance 
and  foresight  which  they  can  reasonably  ezerciso  under  the  circum- 
stances, considering  the  mode  of  the  conveyance.^  And  the  rule  Is  to 
be  interpreted  prospectively.* 

§  700.  By  the  rules  of  the  common  law  every  principal  is  liable  for 
the  acts  or  omissions  of  his  ag^it,  and  every  master  for  those  of  his  ser- 
vant within  the  scope  of  the  employment  for  which  the  agent  or  servant 
is  retained.  These  rules  apply  emphatically  to  carriers  engaged  in  the 
business  of  transporting  passengers  for  hire  j  and  thougli,  as  a  general 
rule,  the  person  who  contracts  to  perform  a  particular  service  for  reward, 


^  Hegemaii  v.  Western  Hailroad,  13  N.  Y.,  0,  24 ;  Philadelphia  &  Heading 
Railway  Co.  v.  Derby,  14  How.  U.  S.,  48G ;  Steamboat  New  World  v.  Kiug,  JC 
How.  U.  8.,  474 ;  Taylor  v.  Grand  Trauk  R.  R.,  48  N.  H.,  313 ;  Beers  v.  lloosa- 
tonic  R.  R.  Co.,  19  Conn.,  566. 

«  CrafM  V.  Waterbouse,  3  Bing.  R.,  321 ;  lugalls  v.  Bills,  1>  Met.  (Mass.),  I ; 
Derworfc  v.  Loomer,  21  Conn.  R.,  245  ;  Caldwell  v.  Murpby,  1  I>uer,  2XX ;  11  K. 
Y.,  416. 

>  Taller  v.  Talbot,  23  111..  357,  331 ;  Denrmi  v.  Loomer,  sapra ;  Hall  v.  Con^ 
River  Steamboat  Co.,  13  Conn.,  319. 

*  Bowon  V.  N.  Y.  Central  R.  Co.,  18  N.  Y,,  403,  410. 
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is  responsible  only  for  ordinary  care  and  diligence,  the  lav  exacts  from 
passenger  carriers  and  their  servants  extraordinary  care  and  diligence  ; 
and  hence  unless  the  loss  with  which  they  are  sought  to  be  charged, 
appears  to  have  resulted  from  irresistible  force  or  inevitable  accident, 
they  are  not  excused  ^om  liability.  These  rules  have  been  often  assail 
ed  as  harsh  and  inequitable ;  but  they  are  found  in  the  code  of  nearly 
^yery  civilized  nation,  ancient  and  modern,  and  are  in  reality  founded 
on  very  manifest  and  sound  reasons  of  public  policy.  If  an  it\jury  re- 
sults from  the  overturning  of  a  stage,  the  true  inquiry  is  whether  the 
injury  has  been  caused  by  the  want  of  the  utmost  care  and  diligence  in 
the  carrier  and  his  servants.  Evidence  which  shows  the  want  of  such 
care  and  diligence  is  sufBcient  to  establish  his  liability  ^  but  he  is  not 
liable  for  injuries  arising  from  force  or  pure  accident.^ 

One,  who  not  being  a  common  carrier  of  passengers,  invites  another 
to  ride  with  him,  is  not  liable  for  so  great  a  degree  of  care;f  and  a 
party  engaging  a  carriage  with  horses  and  driver  for  such  as  may  choose 
to  ride,  acting  as  an  undertaker  at  a  funeral,  is  not  the  principal  answer- 
able for  the  negligence  of  the  driver.^ 

§  710.  The  law  requires  passenger  carriero  to  provide  and  use  coaches 
and  other  vehicles  that  are  safe  andsuffident  for  the  journey,  or  business 
in  which  they  are  employed^*  it  requires  them  to  examine  their  convey- 
ances, previous  to  the  commencement  of  each  trip  or  journey,  and  to 
prepare  them  carefully  for  the  road.* 

Railroad  companies  are  under  the  same  obligation  to  provide  ^afe  and 
secure  cars,  with  engines  and  machinery  in  good  order.  They  are  cony- 
mon  cari:iers  of  passengers,  and  they  are  held  to  the  same  standard  or 
degree  of  diligence  as  carriers  by  other  and  older  modes  of  conveyance ; 
with  this  qualification,  t^at  the  foresight  and  vigilance  required  by  the 
rule,  must  cover  the  roadway  and  rails,  engines,  cars,  couplings  and 
other  appliances  used  in  the  business.*  They  do  not  actually  guarantee 
.the  construction  or  safety  of  the  road  and  bridges  used  by  them ; '  and 

»  Caldwell  v.  Murphy,  1  Duer,  233 ;  S.  C,  11  K.  Y.,  416. 
'  Moffatt  V.  Bat«man,  8  L.  R.  Ap.,  llo. 
'  Boniface  v.  Relyea,  6  fiubt,  397. 

*  Bremner  v.  Williams,  I  Cart,  &,  Payne,  414;  13  Wen*.,  611;  Alden  v.  N.  Y. 
Central  R.  Co.,  26  N.  Y.,  102,  comii4cred  ftnd  explained  in  McPadden  v.  N.  Y« 
Central  R.  Co.,  44  J^T.  Y,,  478. 

*  Ware  y.  Gay,  11  Pick.  R.,  106;  Sharp  t.  Grey,  9Bing.,  457;  Ingalln  y. 
Bills,  9  Met,  1 ;  Fdrish  v.  Rei^lo,  11  Gratt.  ( Va.),  697. 

*  13  N.  Y.,  9  ;  19  N.  Y.,  127  ;  34  N.  Y.,  404 ;  4  Cash.,  400 ;  15  Gratt  (Va.), 
^,  236 ;  56  Barb.,  493 ;  4  Keyes,  108. 

^  Toledo &c.  R.  R.  y.  Conroy,  61  III.,  162 :  Withers  t.  North  Kent  R.R.,  fi.  4k 
N.,969;  Gcote  V.  Chester ^  £L  R.  Ca, 2 Kxch.  B.,  25L 
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thej  are  answerable  for  the  use  of  tbe  bighest  skill  and  diligence  in  eon- 
structing  tkem,  and  in  keeping  them  in  a  safe  and  suitable  condition.' 
They  do  not  warrant  the  absolute  safety,  soundness;  and  construction 
of  the  ears  and  engines  used  by  them ;  *  and  they  are  bouiid  for  the  use 
of  the  greatest  skill  and  rigilance  ix^  their  construction,  and  are  liable 
for  any  discoTerable  defectii  in  the  material  or  in  the  manufacture  of 
them  ; '  they  cannot  escape  liability  by  showing  that  they  were  made  by 
a.  skillful  workman  }*  they  must  answer  for  the  proper  construction  and 
sufficiency  of  their  cars  and  engines  when  they  purchase  them,  to  the 
same  extent  as  when  they  furnish  the  materials  and  manufacture  these 
conveyances  for  their  own  use.'  The  rule  of  diligence  covers  all  the 
means  by  whiph  the  business  of  conveying  passengers  is  carried  on ;  it 
requires  that  the  railway  carrier  shall  use  the  utmost  vigilance,  aided  by 
the  highest  skill,  to  construct  and  perfect  its  road  and  track,  and  keep 
them  in  a  safe  condition ;  and  to  equip  it  with  cars  and  engines  adequate 
and  sufficient  for  the  safe  conveyance  of  ita  passengers  ^  and  it  requires 
that  the  carrier  shall,  in  the  performance  of  this  duty,  use  every  and  all 
means  which  existing  science  furnishes  or  discloses,  to  guard  against  or 
to  remedy  defects  in  the  construction  or  management  of  its  cars  and 
other  appliances  so  a9  to  insure  the  safety  of  passengers^' 

*  McETroy  t,  NashnaA.  Lotti^II  R.  Cor.,  4  CnsTi.,  400 ;  Virginia  Central  R.  Co. 
T.  Sanger,  15  Gratt.,  Va.,  230, 236 ;  Brown  v,  N.  Y.  Central  R.  Co.,  34  N.  Y.,  4M ; 
Brignoli  v.  Chicago  &  Great  W.  R.  Co.,  4  Daly,  182. 

'  Readhead  v.  Midland  R.  Co.,  L.  R.  2  Q.  B.,  412;  L.  R.  4  Q.  B.,  381 ;  Me- 
Padden  t.  N.  Y.  Central  R,  Co.,  47  Barb.,  247 ;  44  N.  Y.,  478;  58  N.  Y.,  126, 137. 

*  Regeman  r.  Western  R.  R.  Cor.,  13  X.Y.,9.  Here  the  conrt  holds  tbe  com- 
pany liable  for  an  hijury  to  a  passenger  arising  from  the  breaking  of  an  axle» 
in  consequence  of  a  latent  defect  not  discernible  on  an  external  examination, 
provided  tbe  defect  eonid  have  Iteen  drscovercd  in  the  process  of  mannfactnr- 
ing  the  axTo  liy  the  nse  of  any  test  known  to.  men  skilled  in  the  bna'Dens. 
Carroll  v.  Staten  Island  R.  R.  Co.,  59 N.  Y.,  126, 137.  Tbeoaae  of  Alden  v.  N.  Y. 
Central  R.  R.  Co.,  26  N.  Y.,  102,  goes  still  farther.  Stelnweg  v.  The  Erie  R. 
Co.  ,43  N.  Y.,  123.  In  this  cas6,  and  in  Caldwell  v.  New  Jersey  Steamboat  Co.,  47 
N.  Y.,  282,  where  an  injury  was  caused  by  the  oxploaion  of  a  boiler,  the  court 
holds  that  a  carrier  of  passengers  by  steam,,  where  a  defect  in  the  cars  or  in  the 
machinery  is  so  apt  to  prove  fatal  to  human  life,  is  bound  to  use  every  precaution 
which  human  skill,  care  and  foresight  can  pioTide,  and  to  exercise  similar  cars 
and  foresight  in  aacertainiBg  and  adopting  new  improveraentstosecnre  addition- 
al protecton.    Costello  v.  Syracuse,  Binghamton  ik,c.  R.  R.  Co.,  65  Barb..  92. 

*  Sharp  V.  Grey,  2  Bing.,  45a;  Francis  v.  Cockrell,  L.  R.  5  Q.  B.,  184. 

'  Meier  v.  Penn.  R.  R.,  64  Penn.  St.,  225;  Caldwell  v.  New  Jersey  Steam- 
boat Co.,  47  K.  Y.,  282 ;  Hegemon  v.  Western  R.  Cor.,  13  N.  Y.,  9. 

s  Idem;  Carroll  v.  Staten  Island  R.  IL  Co.,  58  N.  Y.,  126, 137;  Costello  v. 
Symciise^  BinghamtoQ  &c.  R.  R.  Co.,  65  Baib.^  92  ;  Curtis  v.  Rochester  Sl  & 
B.  R.  Co.,  20  Barb.,  282;  S.  C,  ISN.  Y.^534. 
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§  711.  The  liability  of  common  carriers  for  injuries  to  passengers  aris- 
ing from  defects  in  the  cars,  coaches  or  other  means  used  by  them  is 
based  on  the  fact  of  negligence ;  the  same  as  it  is,  where  injury  results 
from  some  fault  or  misconduct  in  the  management  of  the  motive  power, 
in  the  care  of  the  track,  or  in  the  adjustment  and  use  of  switches.^ 

In  an  action  against  the  carrier  by  a  passenger,  for  a  personal  injury, 
the  plaiutifT  holds  the  affirmative  of  the  issue,  and  it  is  hicumbcnt  upon 
him  to  establish  his  cause  of  action,  namely,  that  he  was  injured  by  the 
defendant's  negligence.*  And  this  he  may  often  do,  by  proving  the  fact 
and  the  manner  of  the  injury  j  as  that  the  car  in  which  ho  was  riding, 
moving  at  a  moderate  or  usual  speed,  ran  off  the  track  and  was  broken 
in  pieces,  injiVing  him  in  the  wreck ;'  or  that  moving  at  ordinary  speed 
the  train  ran  off  on  1o  a  side  track,  falling  into  a  ditch  and  injuring  the 
plaintiff;^  or  that  in  passing  other  cars  standing  on  an  adjacent  track, 
the  plaintiff  sitting  by  the  window  with  her  arm  on  the  sill  was  hit  and 
injured  by  some  board  or  stick  that  swept  along  the  side^  rubbing  and 
marking  the  car ;  ^  or  that  the  plaintiff  was  injured  by  a  collision  of 
trains  running  on  the  same  road  and  under  the  defendant's  management ; ' 
or  that  the  plaintiff  was  injured  by  the  explosion  of  a  boiler  used  in  the 
transportation.''^  There  is  a  reasonable  and  legal  presumption  that  a 
train  of  cars  running  at  reasonable  speed  may,  with  the  exercise  of  due 
diligence,  be  made  to  keep  the  track ;  that  the  switches  can  be  properly 
and  securely  adjusted ;  that  the  roadway  can  bo  kept  free  from  obstruc- 
tion^ with  sufficient  room  on  either  side ;  that  by  a  proper  arrangement 

'  Cnrpao  v.  London  &  Brighton  R.  Co.,  5  Adolpli.  &,  Ellis,  New  Eep., 
749 ;  1  CaiT.  &  Payne,  74D ;  Skinner  v.  London,  Brighton  &  S.  C.  K.  Co.,  5 
Exrh.,  787;  CoUett  v.  Loudon  &  N.  W.  R.  Co.,  IG  Q.  B.,984;  15  Jar.,  1053; 
Cnrtis  v.  Rochester  &  S.  R.  Co.,  20  Barb.,  233;  S.  C,  18  N.  Y.,  531.  Au  action 
may  bo  brought  ou  the  implied  coutract.  Bremuer  v.  Williams,  1  Carr.  d: 
P.,  414 ;  Camden  &  Amboy  R.  &  Tr.  Co.  v.  Burke,  13  Wend.,  611  j  post  $  713. 

«  Caldwell  v.  N.  J.  Steamboat  Co.,  47  N.  Y.,  282;  see  Swarthout  v.  N.  J. 
Steamboat  Co.,  48  N.  Y.,  209.  As  to  the  burdeu  of  proof  negativing  eontribu- 
tory  negligence,  see  Robinson  v.  N.  Y.  Central  <&  XL  R.  R.  Co.,  G5  Barb.,  146. 

»  Edgerton  v.  N.  Y.  &  Ilarlem  li.  R.  Co.,  35  Barb.,  193,  389 ;  S.  C,  39  N.  Y., 
227 ;  Fietal  v.  Middlesex  R.  Co.,  109  Mass.,  393. 

*  Curtis  V.  Rochester  &  8.  R.  R.  Co.,  20  Barb.,  232;  S.  C,  18  N.  Y.,  534 ; 
Reed  v.  N.  Y.  Central  R.  Co.,  45  N.  Y.,  574 ;  5C  Barb.,  493. 

«  ilolbrook  V.  Utica  &  8.  R.  Co.,  12  N.  Y.,  236 ;  S.  C,  IG  Barb.,  113 ;  63  Barb., 
260 ;  Chicago  &  Alton  R.  Co.  v.  Poudrom,  51  111.,  333. 

*  Bridge  v.  Grand  Junction  R.  Co.,  3  Mees.  &  Welsby,  244 ;  Wylde  v.  Nor- 
thern R.  R.  Co.,  53  K.  Y.,  156,  161 ;  Willis  v.  Long  Island  R.  Co.,  34  N.  Y.,  670; 
46  Pciin.  St.,  15L 

^  111.  Central  R.  Co.  t.  Phillips,  49  lU.,  234;  fortherevidence  is  often  given; 
ldN.Y.,209;  58N.Y.,  126. 
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of  the  time  of  arrival  and  departure  from  each  station,  and  the  employ- 
ment of  8U«*Able  agents  and  servants,  collisions  may  be  prevented  ;  and 
that  explosio  \s  may  be  prevented  by  the  exercise  of  great  skill  and 
care  in  the  construction  and  management  of  boilers.^ 

§  712.  Negligence  and  the  requisite  evidence  to  establish  the  fact  ac- 
cording to  the  plaintiff's  allegation,  do  not  properly  come  within  the 
scope  of  this  work.  It  is  sufficient  therefore  to  touch  the  subject  briefly, 
and  only  so  far  as  to  preserve  its  relations. 

The  mere  fact  that  a  passenger  has  sustained  an  injury  while  being 
carried  as  such,  does  not  raise  a  presumption  of  negligence  against  the 
carrier.  But  it  generally  happens  that  the  same  evidence  which  proves 
the  injury  done,  proves  also  the  defendant's  negligence  j  or  shows  cir- 
cumstances from  which  a  strong  presumption  of  negligence  arises,  and 
which  cast  on  the  defendant  the  burden  of  disproving  it.  Proof  that 
the  plaintiff  was  injured  by  the  overturning  of  a  stage  coach  in  which 
he  was  riding,  is  prima  facie  evidence  of  the  carrier's  negligence ; '  and 
is  not  overcome  by  proof  that  the  passenger  was  riding  on  the  outside, 
after  being  requested  to  take  an  inside  seat.' 

Proof  that  the  plaintiff  was  injured  by  the  breaking  down  of  the  coach, 
while  moving  with  ordinary  speed,  is  prima  facie  evidence  of  negligence 
in  its  construction  or  in  its  due  preparation  for  the  road.*  So  proof 
that  the  plaintiff  was  injured  by  the  breaking  of  the  axle  of  the  car  in 
which  he  was  riding,  is  sufficient  prima  facie  proof  of  negligence ; '  or 
proof  that  cattle  were  allowed  to  come  upon  the  track,  and  that  the 
engine  struck  a  cow  killing  it,  detaching  the  car  in  which  plaintiff  rode 
and  casting  it  over  down  the  bank ;  ®  proof  of  the  injury  with  the  cir- 
cumstances attending  it,  in  eases  like  these,  will  generally  establish  the 

'  Idem ;  tho  presumption  is  acted  upon  in  Illinois  CentnU  v.  Phillips,  49  HI., 
234.  lu  Swarllioat  v.  N.  J.  Steamboat  Co.,  48  N.  Y.,  209,  the  plaintiiT  wont  into 
e  video  CO  to  show  a  detective  coiistrnction  of  the  boiler;  4U  Barb.,  222;  and 
in  Carroll  v.  Staten  Island  R.  R.  Co.,  58  N.  Y.,  126,  the  carrier  is  beld.  liable  for 
injary  by  tbo  explosion,  unless  it  is  shown  that  the  accident  happened  withoot 
his  fault  or  that  of  the  manufacturer.  See  Bulkloy  v.  Naumkea^;  Steam  CottoB 
Co.,  24  How.  U.S.,  380;  The  Bark  Edwin,  1  Spragne,  477;  The  Mohawk,  8 
Wall.,  153. 

'  McKinney  v.  Neil,  1  McLean,  540 ;  Parish  v.  Roigle,  11  Gratt,  (Va.),  607; 
Fairchild  v.  California  Stage  Co.,  13  Cal.,599;  25  Cal.,  4G0. 

»  Keith  V.  Pinkham,  43  Maine,  501  ;  34  N.  Y..  670. 

*  Curtis  V.  Drink  water,  2  Barn,  d:  Aid.,  169;  ChriBti«  v.  Griggs,  2  Campb,| 
79 ;  13  N.  Y.,  9 ;  Ware  v.  Gay,  11  Pick.,  lOo. 

*  Hcgomau  v.  Western  R.  Cor.,  13  N.  Y.,  9. 

«  Bowen  v^.  N.  Y.  Central  R.  Co.,  18 N.  Y.,  408;  Bn>wji  Y.N.  Y,  Owicral  R.  C«t 
34  N.  Y.,  404. 
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plaintiff's  cause  of  action^  unless  tho  defendant  motets  the  case  by  show- 
ing  that  the  injury  occurred  without  any  fault  or  negligence  on  his  part. 

§  713.  A  railroad  carrier's  duty  to  keep  the  track  in  a  safe  condition 
for  tho  passage  of  trains,  does  not  render  the  company  liable  for  the 
criminal  act  of  a  stranger,  in  dra\ting  the  spikes  and  loosening  a  rail  of 
the  road,  shortly  before  the  passing  of  a  train,  where  no  failure  in  dili- 
gence is  attributable  to  the  officers  and  agents  of  the  road.^  The  carrier 
cannot  guard  against  an  act  of  this  kind,  and  is  not  held  liable  for  tho 
resulting  iojuiy.^  For  the  same  reason,  a  company  that  guards  its  track 
with  due  diligence,  is  not  liable  for  an  injury  resulting  from  the  breaking 
of  a  rail  by  severe  frost ;  ^  or  for  any  act  of  superior  force  ^at  cannot 
be  anticipated  or  guarded  against.  The  natural  action  of  heat,  causing 
an  expansion  of  the  rails,  will  not  excuse  the  company  where  it  appears 
that  the  track  may  be  laid  and  used  in  such  a  manner  as  to  avoid  dan- 
ger from  that  cause.^ 

§  714.  The  carrier's  failure  to  fulfill  a  duty  imposed  upon  him  by 
statute  or  by  common  law,  renders  him  liable  when  his  neglect  results 
in  an  injury  to  his  passenger.  But  a  statute  requiring  additional 
safeguards  for  the  protection  of  passengers,  does  not  limit  or  modify  his 
common  law  liability  -,  ^  while  it  does  increase  his  liability  according  to 
its  terms.® 

A  railroad  is  not  required  by  the  common  law  to  fence  its  roadway  to 
prevent  the  intrusion  of  cattle;  ^  and  yet  the  presence  of  cattle  on  the 
track  increases  the  danger  of  the  journey  along  the  road,  and  is  often 
treated  as  one  of  the  ch-cumstances  tending  to  establish  the  fact  of  neg- 
ligence in  the  carrier ;  as  calling  for  diligence  on  the  part  of  the  road  to 
prevent  the  cattle  from  coming  upon  tho  track,  or  such  a  diminution  of 
speed  as  may  prevent  a  collision,  with  its  consequent  injury  to  passen- 
gers.® And  while  the  duty  of  the  railroad  company  to  erect  fences 
along  the  road,  and  cattle  guards  at  the  crossings,  imposed  by  statute, 

^  Deyo  T.  K.  Y.  Central  B.  Co.,  34  N.  Y.,  9 ;  negligence  in  leaving  the  track 
in  an  unsafe  condition  will  render  the  carrier  liable;  Sead  v.  Spaulding,  5 
Bosw.,  395 ;  30  N.  Y.,  564,  630. 

*  Keeley  v.  Erie  B.  Co.,  47  How.  Pr.,  25G,  a  malicious  misplacement  of  a 
switch. 

'  McPadden  v.  N.  Y.  Central  R.  Co.,  44  N.  Y.,  478. 

*  KceO  V.  N.  Y.  Central  Co.,  5C  Barb.,  493. 

«  Caldwell  v.  N.  J.  Steamboat  Co.,  47  N.  Y.,  282. 
«  Carroll  v.  Staten  Island  R.  Co.,  58  N.  Y.,  126,  139. 

'  Tonawanda  B.  v.  Mnnger,  4  N.  Y.,  349;  Railroad  v.  Skinner,  19  Penn.  St.^! 
301 ;  Toledo  B.  B.  y.  Yickery,  44  111.,  76 ;  Perkins  v.  Railroad,  29  Maine,  307.       " 

*  Brown  v.  N.  Y.  Central  B.  Co.,  34  N.  Y.,  404. 
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appears  to  have  been  designod  primarily  for  the  protection  of  the  gen- 
eral public  and  adjacent  owners,  there  does  not  appear  to  be  any  good 
reason  depriving  a  person  riding  as  a  passenger  on  the  road  of  the  right 
to  insist  upon  that  additional  safeguard  -,  ^  especially  where  there  is  no 
limitation  in  the  terms  of  the  statute.'  This  interpretation  of  the  statute 
has  been  countenanced  by  eminent  judges  j  *  and  the  duty  thus  imposed 
is  only  a  specification  of  one  out  of  many  embraced  in  the  broad  rule 
of  the  common  law.* 

§  715.  By  a  course  of  logical  development  our  courts  are  steadily 
deducing  specific  duties  from  the  carrier's  general  duty  to  exercise  the 
utmost  care  and  the  greatest  foresight  to  insure  the  safety  and  con- 
venience of  passengers.  The  specific  duties  spring  out  of  the  general 
duty,  as  j^ranches  out  of  the  stem  of  a  tree. 

Eailroad  carriers  publishing  a  time  table,  indicating  the  time  of  (ho 
starting  of  trains  from  the  depots  and  stations  along  the  road,  aro 
bound  to  use  all  duo  and  reasonable  care  and  effort  to  keep  their 
engagement  thus  made  with  the  public ;  and  they  must  use  the  same 
care  to  notify  the  public  of  any  change  made  in  the  time  for  the  starting 
of  trains.^  They  are  also  bound  to  use  like  reasonable  care  and  effort 
to  complete  the  trip  within  the  specified  time ;  and  are  liable  in  damages, 
on  the  ground  of  negligence,  for  a  failure  in  this  respect.' 

Railway  carriers  are  bound  to  announce  the  starting  of  a  passenger 
train,  or  give  notice  of  it  by  some  suitable  signal.®  They  aro  bound  to 
give  x)assengers  the  opportunity  to  get  on  board  and  tako  seats  before 

^  2  R.  S.  of  N.  Y.,  G30,  COO,  $$  55,  5G,  cited  by  Jiulgo  Pbckham,  in  34  N.  T, 
403  J  Bowon  v.  N.  Y.  Central  R,  Co.,  18  N.  Y.,  408.  The  road  owes  a  difft  real 
duty  to  a  citizen  crosfling  its  track,  from  that  wliicli  it  owes  to  a  passenger. 
Beisoigel  v.  N.  Y.  Central  R.  Co.,  40  N.  Y.,  9 ;  Griffen  v.  N.  Y,  Central  R.  Co.,  40 
N.  Y.,  34;  8  Barb.,  358,  390;  Poler  v.  N.  Y.  Central  R.  Co.,  16  N.  Y.,  476. 

*  Corwin  v,  N.  Y.  &  Erio  R.  Co.,  13  N.  Y.,  42 ;  Staats  v.  Hudson  River  R.  Co., 
3  Keyes,  193;  Tallman  v.  Syracuse,  B.  &  N.  Y.  R.  Co.,  4  Keycs,  128. 

3  Brace  v.  N.  Y.  Cen  trul  R.  Co.,  27  N.  Y.,  269 ;  Shepard  v.  Buffalo,  N.  Y.  &  Erie 
R.  Co.,  35  N.  Y.,  G4i.  The  statute  in  Vermont  is  held  to  bind  tho  roads  only  in 
favor  of  adjoin iug  owners,  not  in  favor  of  trespassers ;  Bemis  v.  C.  ds  P.  R.  R., 
42  Vt.,  375. 

*  Sears  v.  Eastern  R.  R.  Co.,  14  Allen,  433;  Denton  v.  Great  Kortheru  R. 
Co.,  5  Ellis  &  Bl.,  800 ;  Gordon  v.  M.  &  L.  R.  R.,  52  N.  II.,  596, 

»  Weed  v.  Panama  R.  R.  Co.,  17  N.  Y.,  362 ;  Hurst  v.  Great  Western  R.  Co., 
19  C.  B.  N.  S.,  310;  Vau  Buskirk,  31  N.  Y,,  631;  Blackstock  v.  N.  Y.  &  Erie  B. 
Co.,  20  N.  Y.,  48. 

^  Keating  v,  N.  Y.  Central  R.  Co.,  3  Lansing,  469 ;  S.  C,  49  N.Y.,  673^  Tho 
decision  assumes  that  passengers  aro  to  got  ou  at  the  depot  or  statiou,  at  the 
j^Ulco  prepared  and  used  for  that  purpose. 
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tho  train  moves.  It  is  their  duty  to  use  every  reasonable  precaution  in 
receiving  passengers,  and  in  starting  tho  train. ^ 

It  is  also  the  duty  of  tho  railroad  carrier  to  announce  the  stations 
along  the  road  as  the  train  draws  near  to  them,  and  come  to  a  stop  by 
tho  platform  or  at  a  safo  and  suitable  place  for  the  passengers  to  leave 
tho  cars;  and  this  announcement  as  tho  train  comes  to  a  halt,  is 
equivalent  to  an  invitation  to  the  passengers  to  step  off  the  cars,'  for 
^hich  purpose  a  reasonable  time  must  bo  given  .^' 

Stopping  for  a  space  at  a  way  station,  to  await  the  coming  of  a  be- 
lated train,  tho  carrier  must  give  through  passengers  who  are  within 
roach,  reasonable  notice  to  get  on  board;  tho  engineer  or  conductor 
must  give  tho  usual  signal,  and  use  all  reasonable  diligence  to  recall 
passengers  to  their  seats  in  the  cars.  The  custom,  including  tho  whistle 
and  tho  call,  indicates  the  admitted  duty  and  tho  proper  mode  of  dis- 
charging it.* 

§  710.  The  law  does  not  enable  a  party  to  recover  damages  for  an 
injury  resulting  in  part  from  his  own  negligence,  or  where  his  own 
negligence  contributes  to  the  injury.*  Tho  principle  is  one  of  general 
application.  Tho  common  law  does  not  undertake  in  such  cases  to 
divide  and  apportion  tho  damages,  or  to  impose  damages  in  proportion 
to  tho  fault  or  negligence  of  each  party.  Hence  a  passenger  has  no 
cause  of  action  where  ho  is  injured  through,  or  in  consequence  of,  his 
own  negligence  3  ^  or  is  guilty  of  contributory  negligence.^ 

1  Cnrtts  V.  R.  R.,  27  Wis.,  158;  Qeddes  v.  B.  R.  Co.»  103  Mobs.,  391 ;  Brien 
v.  Bennett,  8  Carr.  &  P., 724. 

*  Columbus  &,  Indianapolis  Central  R.  R.,  31  Ind.,  408 ;  Sonthorn  R.  R.  v. 
Kendrick,  40  Miss.,  374;  Nichols  v.  R.  R.,  7  Irish  L.  T.,  58 ;  Lewis  v.  R.  R.  L. 
B,,  D  Q.  B.,  70;  Dickens  v.  N.  Y.  Central  R.  Co.,  1  Koyes,  23;  23  N.  Y.,  158. 

»  Pcnn.  R.  R.  v.  Kilgore,  32  Penn.  St.,  292 ;  T.,  W.  &  W.  R.  R.  R.  v.  Baddeby, 
54  III.,  19.  It  is  parcel  of  tho  carrier's  implied  contract  that  ho  will  notify  pas- 
sengers when  to  alight,  as  ibo  train  comes  to  a  station ;  and  it  is  an  act  of  neg- 
ligence in  a  passenger  to  alight  beforo  such  announcement  is  made.  Taber  v. 
Del.,  Lack.  &  W.  R.  R.  Co.,  4  Hun.,  765 ;  Johnson  v.  Hudson  River  R.  Co.,  20  N. 
Y.,  65;  Hayes  v.  Gallagher,  72  Penn.  St.,  133.  It  is  also  tho  carrier's  duly  to 
p:ivo  passengers  a  reasonable  time  to  alight.  Burrows  v.  Erie  R.  Co.,  3  T.  &  C, 
44 ;  and  to  bring  tho  train  to  a  rest,  and  avoid  sudden  starts  or  Jerks,  whilo 
tho  passengers  are  moving  out  of  tho  cars.  Milliman  v.  N.  Y.  Central  Sl  Hud- 
son River  R.  Co.,  6  T.  &  C,  585 ;  S.  C,  60  N.  Y.,  642;  Santer  v.  N.  Y.  Central 
Sc  Hudson  R.  R.  Co.,  6  Hun.,  446. 

*  State  V.  G.  T.  R.  R.  Co.,  58  Maine,  176. 

'  Baxter  v.  Troy  dr.  Boston  R.  Co.,  41  N.  Y.,  502;  Wilcox  t.  Rome  &  Wa« 
tertown  R.,  39  N.  Y,,  358. 

»  Van  Schaick  v.  Hudson  River  R.  Co.,  43  N.  Y.,  527. 
'  Spooner  r.  Brooklyn  City  B.  R.  Co.,  54  N.  Y.,  230. 
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• 

What  is  contributory  negligence  T  In  a  passenger,  it  is  a  want  of 
ordiDary  care  existing  at  the  time  of  the  injury,  and  having  some  con 
.nection  with  it,  it  is  an  act  of  negligence  proximately  contributing  t4i 
the  injury  complained  of.*  He  cannot  recover  when  his  negligence  co- 
operates with  that  of  the  carrier  in  causing  the  injury ;  and  he  can  re- 
cover where  he  exercises  ordinary  care  and  is  injured  by  the  carrier's 
oiegligence.* 

§  717.  By  a  statute  of  this  State,  if  a  passenger  is  injured  on  any 
railroad  while  on  the  platform  of  a  car,  or  on  any  baggage,  wood  or 
freight  car,  in  violation  of  the  printed  regulations  of  the  company 
■posted  up  at  the  time  in  a  conspicuous  place  inside  of  the  passenger 
cars,  the  company  is  not  liable  for  the  injury ;  provided  they  have  at 
the  time  furnished  room  inside  the  passenger  cars  sufficient  for  tiie 
proper  accommodation  of  the  passengers.^  Independent  of  the  statata 
it  is  not  negligence  in  a  passenger  to  stand  upon  the  platform,  or  to 
ride  in  a  baggage  car ,-  and  the  statute  does  not  apply  whcro  the  com- 
pany fail  to  furnish  sufficient  accommodations  within  the  cars/  The 
statute  applies  when  an  injury  results  from  a  passenger's  being  on  the 
platform  or  in  a  baggage  car  ,*  and  it  does  not  apply  where  an  injury 
results  from  a  collision,  occasioned  by  the  carrier^s  gross  negligence, 
and  in  no  way  attributable  to  the  circumstance  of  the  passenger's  l3elng 
out  of  his  place  on  the  train ;  as  where  a  passenger  was  in  the  baggage 
car,  with  the  conductor's  assent,  at  the  time  of  the  collision.^ 

Aside  from  the  statute  a  railroad  company  may  insist  that  passengers 
shall  ride  in  the  cars,  and  thus  throw  upon  those  disobeying  the  regula- 


^  Batton  V.  Hndson  Siver  B.  Co.,  18  N.  T.,  df8,  ancl  cases  there  oit«d ; 
Austin  V.  N.  J.  Steamboat  Co.,  43  N.  Y.,  75. 

'  The  rigbt  to  recover  is  not  established  by-  sboxring  tbat  the  defendant 
was  guilty  of  greaiernegligence  than  the  plaint  iff— it  is  not  a  question  of  com- 
parative negligence.  Bernhardt  v.  R.  S&  S.  Railroad  Co.,  33  Barb.,  165;  Mc- 
Grath  v.  Hudson  River  R.  Co.,  32  Barb. ,  144 ;  see  Castle  t.  Bnryea,  32  Barb., 
490;  as  to  the  degree  or  kind  of  care  called  for  by  liircinnstances,  affirming 
the  general  rule,  see  O'Keefe  v.  Chicago  A.  R.  I.  &c.  R.  R.,  3«  Iowa,  467.  In 
favor  of  the  comparative  rule,  see  C.  &  N.  W.  R.  R.  €o.  t.  Sweeney,  53  HI., 
330 ;  and  Chicago,  B.  ^b>  Q.  R.  v.  Gregory,  58  111.,  272. 

'  N.  Y.  Laws  of  1850,  ch.,  140,  J  46.  The  fact  that  the  conductor  docs  not 
object  to  a  passenger's  standing  on  the  platform,  -cannot  be  taken  as  an  implied 
waiver  of  the  protection  given  by  the  statute.:  Higgins  v.  N.  Y.  A,  Harlem  R. 
Co.,  2  Boew.,  132. 

*  Willis  V.  Long  Island  R.  Co.,  32  Barb.,  398 ;  34  N.  Y.,  670. 

*  Carroll  v.  N.  Y.  &,  New  Haven  R.  Co.,  1  Duer,  571,  and -cases  ibere  cited  ? 
approved  in  34  N.  Y.,  670,  and  in  Halsoy  v.  Earlo,  30  N.  Y.,  208;  Colegrove  v. 
N.  Y.  &  N.  H.  and  N.  Y.  &,  Harlom  R.  Co.,.90  N.  Y.,  490, 
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tlon  tho  risk  of  riding  in  a  placiB  of  so  much  exposure  as  tbo  platform 
between  the  cars — ^the  specific  risks  incident  to  that  position.^  But 
where  the  company  makes  no  such  regulation,  and  the  conductor  tacitly 
permits  passengere  to  stand  npoii  the  platform,  or  pass  from  car  to  car 
to  secure  a  seat  while  the  train  is  moving,  they  are  not  chargeable  with 
negligence;  on  ordinary  railroads,*  or  on  street  cars.^ 

A  passenger  who  unnecessarily  and  of  his  own  choice,  rides  on  the 
steps  of  a  car  or  remains  on  the  edge  of  the  platform,  cannot  recover 
damages  for  injuries  received  in  consequence  of  such  voluntary  exposure. 
He  cannot  recover  where  the  injui7  results  in  part  from  his  failure  to 
exercise  reasonable  prudence.* 

§  718.  A  passenger  is  bound  to  use  ordinary  care  and  prudence  in 
getting  aboard  of  the  train,  and  in  alighting  from  it.  Ho  does  not  ex- 
ercise reasonable  prudence  when  he  attempts  to  get  on  the  platform  of 
a  car  crowded  with  people,  while  the  train  is  moving  j  *  and  he  is  not 
free  from  blame  where  he  attempts  to  alight  from  a  car  before  it  comes 
to  a  stop.®  He  is  bound  to  conform  to  the  regulations  of  the  company, 
in  respect  to  place  and  manner  of  gettmg  on  and  oiT ;  and  when  he  dis- 
regards the  rule  of  the  company  and  gets  on  or  off  while  the  car  is  in 
motion,  ho  is  fairly  chargeable  with  negligence.''^  A  desire  to  get  off,  so 
as  not  to  be  carried  beyond  the  station,  does  not  justify  a  passenger  in 
leaping  from  a  car,  while  the  train  is  moving.® 

A  passenger  riding  on  a  street  car  may  rise  for  the  purpose  of  alight^ 
iBg,  and  without  negligence,  move  to  the  platform  or  step  of  the  car, 

^  M^rrell  v.  L>Tin  R.  Co.,  8  Allen,  234 ;  Quinn  v.  I.  C.  R.  R.  Co.,  51  111.,  495. 

*  Mclntyro  v.  N.  Y.  Central  R.  Co.,  37  N,  Y.,  287 ;  43  Barb.,  5.12 ;  see  Mar- 
qnette  v.  Chicago  &  N.  W.  R.  Co.,  33  Iowa,  563 ;  15  111.,  468 ;  Downs  v.  N.  Y. 
Central  R.,  47  N.  Y.,  83. 

'  Wilton  V.  Middlesex  R.,  lOt  Mass.,  108;  Bams  v.  Bellefont  R.,  50  Mo., 
139 ;  Seigel  v.  Eiseb,  41  Cal.,  109 ;  Sheridan  v.  Brooklyn  R.  Co.,  36  N.  Y.,  30. 

*  Quinn  v.  I.  C.  R.  Co.,  51  111.,  405;  Ward  v.  Central  Park  &c.  R.  R.  Co,, 
11  Abbott  Pr.,  N.  S.,  411;  42  How.  Pr.,  289.  A  passenger  is  not  chargeable 
with  negligence,  where  he  iides  an  the  platform  of  a  street  car,  on  acconnt 
of  tbo  crowded  condition  of  the  car.  Clark  v.  Eighth  Ave.  R.  R.  Co.,  33  N.  Y., 
135. 

*  Phillips  V.  Rensselaer  &  Saratoga  R.  Co.,  57  Barb.,  644 ;  S.  C,  49  N.  Y., 
177 ;  Illinois  Central  R.  Co.  v.  Slatton,  54  III.,  133. 

6  Nichols  V.  Middlesex  R.  R.,  lOG  Mass.,  463;  Railroad  Co.  v.  ABpell,  23 
Peon.  St.,  147. 

'  Lewis  V.  Baltimore  &'0.  R.  R.,  38  Md.,  588;  Hickey  r.  Boston  &  Lowell 
B.  Co..  14  Allen,  429 ;  Johnson  v.  W.  C.  &  R.  B.  Co.,  70  Penn.  St.,  357 ;  Enight 
T.  Pontcbartrain  R.  R.,  23  La.  Ann.,  462. 

*  Jeffersonville  R.  Co.  v.  Hendricks,  26  Ind.,  228 ;  Illinois  Central  R.  Co.  T. 
£Utton,  54  111.,  133,-  Moirison  v.  £iio  R.  Co.,  56  K.  Y.,  302. 
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while  it  is  yet  in  motion  ;  ^  and  the  car  being  at  a  stand,  he  has  a  right  to 
rise,  requesting  the  driver  to  keep  his  bralve,  for  the  purpose  of  alighting ; 
and  it  is  negligence  on  the  part  of  the  company  to  start  the  car  before 
ho  has  time  to  st«p  off.^  It  being  the  conductor's  duty  to  stop  only 
where  it  is  prudent  to  do  so,  a  passenger  is  not  in  fault  who  moves  to  tho 
platform  on  tho  conductor's  suggestion,  where  be  is  injured  by  a  collision 
with  an  approaching  truck.^  So,  in  getting  on  a  street  car,  it  is  not  as 
a  matter  of  law  negligence  in  a  passenger  to  enter  by  the  front  platform 
on  the  driver's  request,  where  the  car  is  at  rest  or  on  the  point  of  com- 
ing to  a  rest.* 

§  719.  A  passenger  has  the  right  to  go  out  upon  the  platform  of  a 
railroad  car  drawn  by  steam,  in  order  to  escape  from  danger  to  his  life 
and  limbs  arising  from  the  unskillfulness  and  negligence  of  the  company 
and  its  servants.^  He  is  not  chargeable  with  contributory  negligence 
in  thus  attempting  to  leap  from  the  car,  to  escape  tho  imminent  clanger 
of  a  collision.  He  is  bound  to  act  with  reasonable  discretion ;  and  he 
is  not  bound  to  repress  tho  instinct  of  self-preservation,  and  sit  still  and 
take  the  chances.  Ho  is  justified  in  seeking  to  escape  injury,  by  leav- 
ing the  car.^  For  the  same  reason,  where  a  passenger  is  by  the  wrong- 
ful act  of  the  company  put  to  an  election  between  leaving  tho  car  while 
the  train  is  moving  slowly,  and  being  carried  beyond  the  station  wrhcre 
he  designs  to  stop,  and  is  injured  while  getting  off  on  the  suggestion  of 
a  servant  of  the  road,  he  is  not  chargeable  with  negligence.^ 

Acting  on  tho  advice  of  a  servant  of  tho  company  and  compelled  to 
act  promptly,  a  passenger  is  not  held  to  tho  same  degree  of  prudence, 
as  he  may  bo  where  he  has  time  for  deliberation  and  there  is  nothing  to 
bias  his  judgment.  Such  advice,  under  the  circumstances,  operates  as 
a  kind  of  constraint ;  and  it  would  be  unreasonable  to  hold  him  charge- 
able with  negligence  as  a  matter  of  law,  in  favor  of  the  company. 
It  is  to  be  passed  upon  rather  as  a  question  of  fact,  whether  under  the 
circumstances  the  passenger  acted  with  reasonable  prudence' 

1  Nichols  v.  Sixth  Ave.  B.  Co.,  38  K.  Y.,  131 ;  seo  Bailzoad  Co.  v.  Pollatd,  SS 
Wall.,  341. 

«  Mulhado  v.  Brooklyn  City  R.  Co.,  30  N.  Y.,  370. 

»  Maverick  v.  Eightli  Ave.  E.  Co.,  33  N.  Y.,  378. 

^  Mahcr  v.  Central  Park  &c.  H,  K.  Co.,  7  Jones  <&  Spen.,  155. 

'  Eldridgo  v.  Long  Island  R.  Co.,  1  Sandf.,  89. 

*  Bael  V.  N.  Y.  Central  R.  Co.,  31  K.  Y.,  314 ;  Hazman  v.  Hoboken  L.  A  1. 
Co.,  2  Daly,  130 ;  57  Barb.,  5CC ;  Caswell  v.  Boston  &  Worcester  R.,  98  Mass.,  194. 

^  Filer  v.  New  York  Central  R.  Co.,  49  N.  Y.,  47 ;  Penn.  R.  R.  Co.  v.  Kil- 
gore,  32  Penn. St.,  292;  Liner  v.  G.  W.  R.  Co.,  L.  R.,  3  Exch.,  150. 

*  Filer  v.  K.  Y.  Central  R.  Co.,  49  N.  Y.,  47,  and  cases  there  commentetl  up- 
on by  Allen,  J.;  Foy  t.  L.,  B.  &  So.  R.  R.  Co.,  18 Com.  Bench,  N.  S.,  225.   Kegw 
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^  720.  It  has  been  thought  that  a  passenger  riding  in  a  stage  or  on  a 
train  of  cars,  having  not  the  least  control  over  the  movement  of  the 
conveyance,  is  so  far  identified  with  his  carrier  that  he  cannot  recover 
against  a  third  party  damages  for  an  injury  resulting  in  part  from  his 
carrier's  negligence ;  on  the  ground  that  the  negligent  management  of 
the  train  or  stage  is  attributable  or  imputable  to  him.  And  ho  certainly 
cannot  recover  without  showing  that  he  was  injured  by  the  negligence 
of  the  defendant  as  one  of  the  co-operating  causes.^  If  he  establishes 
that  fact,  he  may  recover.  The  law  does  not  impute  to  him  the  negli- 
gence of  his  carrier.*  Being  injured  by  a  collision  resulting  from  the 
negligence  of  his  carrier's  servant  and  that  of  another  company,  he  may 
recover  against  both,  or  against  either.* 

On  the  other  hand,  the  care  of  an  infant  of  tender  years  belongs 
of  right  to  his  parents  or  guardian ;  and  the  negligence  of  a  parent  ex- 
posing a  child  to  injury,  is  attributed  to  the  child,  when  he  brings  an 
action  to  recover  damages  for  the  injury.  The  conduct  and  movements 
of  the  child,  as  a  passenger,  are  under  the  guidance  and  control  of 
the  parent,  lawfully  and  rightfully ;  the  child  is  not  suijuriSy  it  has  no 
capacity  or  right  of  self-direction,  and  often  no  physical  power  to  act  for 
itself.^  An  insane  man,  incapable  of  taking  proper  care  of  himself,  falls 
under  the  same  rule ;  the  neglect  of  his  guardian  is  attributed  to  hira^ 
when  ho  brings  an  action  for  a  personal  injury  arising  in  part  from  the 
want  of  due  guardianship.*  The  doctrine  has  given  rise  to  some  debate.^ 
And  it  appears  to  bo  settled  that  a  sick  or  aged  person,  a  delicate 
woman,  a  lame  man,  or  a  child  is  entitled  to  more  attention  and  care 
from  a  railroad  company  than  one  in  good  health  and  under  no  disability. 
As  they  must  now  and  then  travel,  they  are  entitled  to  some  indul- 

ligence  is  a  question  of  law  when  the  facts  are  nndispnted ;  Morrison  v.  Ezie 
Eailway  Co.,  56  N.  Y.,  302. 

1  Thoronghgood  v.  Bryan,  8  C.  B.,  115 ;  Catlin  v.  Hills,  8  C.  B.,  123 ;  Smith 
v.  Smith,  2  Pick.,  621  j  Cloveland  E.  R.  v.  Terrj',  8  Ohio  St.,  570 ;  Lookhardt  v. 
Lichtentbaler,  46  Fenn.  SL,  151. 

*  Webster  v.  Hudson  River  E.  Co.,  38  N.  Y.,  260;  Sheridan  v.  Brooklyn  & 
N.  E.  Co.,  33  N.  Y.,  39;  Chapman  v.  K.  H.  R.  Co.,  19  N.  Y.,  341 ;  Colegrovo  v. 
Harlem  <&  N.  H.  E.  Co.,  20  N.  Y.,  592 ;  32  N.  Y.,  597.  The  same  rale  is  held 
where  a  person  is  riding  iu  another's  wagon ;  Eobinson  v.  N.  Y.  Central  &,  Hud- 
son R.  E.  Co.,  65  Barb.,  146. 

3  Morrison  v.  Erie  E.  Co.,  56  N.  Y.,  302;  Downs  v.  N.  Y.  Central  E.  Co.,  47  N. 
Y.,  83.  Tbese  cases  assume  the  principle  as  applicable  to  an  infant  carried  as  a 
passenger ;  Waite  v.  N.  E.  Eailw.  Co.,  E.  B.  &  E.,  719. 

*  Willetts  Y.  Buffalo  A  Rochester  R.  Co.,  14  Barb..  585. 

'  4  American  Law  ReTiew,  405,  April  No.  of  1870 ;  Honegsbcrger  t.  Second 
Ave.  IJ.  Co.,  1  Keycs,  570;  65  Barb.,  92;  Thnrber  v.  Harlem,  B.  M.  &  F.  E.  R. 
Co.,  CO  N.  Y.,  323. 

sc 
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gence^  precisely  on  account  of  their  weakness  or  infinnity ;  e,  §.j  they 
are  entitled  to  more  time  in  which  to  get  on  or  off  the  cars,  or  to  cross 
the  street.^  Being  sui  juris,  the  law  demands  of  infants  such  care  as 
they  are  capable  of  nnder  the  circumstances. 

§  721.  Negligence  is  not  to  be  presumed  in  the  plaintiff  or  in  the  de- 
fendant. Hence  the  burden  of  proving  contributory  negligence  rests 
with  the  defendant^  where  the  plaintiff  has  established  his  cause  of 
action  without  dioclosiug  any  facts  implicating  him  in  the  negllgenoe 
causing  the  injury.*  And  hence  also  the  plaintiff  must  exculpate  him- 
self where  the  proof  discloses  want  of  care  on  his  part.  Ho  must  cstab- 
licdi  his  cause  of  action  ;  and  negligence  by  the  defendant,  with  ordinary 
care  by  the  plaintiff^  is  necessary  to  sustain  the  action.^  And  so  it  hap- 
pens that  in  some  cases  the  plaintiff  must  show  affirmatively  that  he 
acted  with  reasonable  care,  beside^  proving  the  defendant's  negligence. 

Negligence  on  the  part  of  an  infant  plaintiff  is  generally  treated  as  a 
matter  of  fact  to  be  found  by  a  jury.  Contributory  negligence  by  the 
parents  of  a  very  young  child,  does  not  defeat  a  recovery  against  a 
railroad  company  for  running  over  and  injuring  it,  where  it  appears 
that  the  engine  driver  might  have  stopped  the  engine  and  prevent- 
ed the  injury  with  the  exercise  of  ordinary  care.^  On  the  other  hand, 
contributory  negligence  by  a  child  of  sufficient  age  to  travel  by  himself 


>  Thurber  Y.  Harlem,  B.  H.  &.  F.  R.  R.  Co.,  60  N.  Y.,  3*%,  336 ;  Sberidan  r. 
Brooklyn  &,  Newtown  R.  R.,  36  K.  Y.,  39;  lUilroad  Co.  v.  Stoat,  17  Wall.,  657. 
A  person  of  defective  Bigbt  is  bound  to  use  what  senses  lie  has;  Gonzales  t.  K. 
Y.  &,  Harlem  R.  Co.,  3d  N.  Y.,  440 ;  1  Jones  &,  Spcn.,  57 ;  a  cripple  was  treated 
with  some  consideration  on  that  account  in  Colt  v.  Sixth  Avo.  R.  Co.,  1  Jones 
&,  Spen.,  189;  a  lad  on  account  of  his  infancy,  in  O'Mara  t.  Hudson  River  R. 
Co.,  38  N.  Y.,  445 ;  and  in  Costello  v.  Syracuse  <&  R.  R.  Co.,  &5  Barb.,  92 ;  and  in 
Kangum  v.  Brooklyn  R.  Co.,  33  N.  Y.,  453,  the  Court  shows  some  rclnctanco  to 
attribute  to  the  infant  tbe  parent's  negligence ;  Ihl  y.  Forty-second  St.  &c.  R.  R. 
Co.,  47  N.  Y.,  317 ;  Lynch  v.  Smitb,  104  Mass.,  52 ;  58  111.,  22C ;  Railroad  Co.  v- 
Mahoney,  57  Penn.  St.,  157 ;  B.  &;  I.  R.  R.  Co.  v.  Snyder  18  Ohio  St.,  414.  The 
tendency  of  these  cases  is  to  qualify  the  dootrine  of  Hartficld  v.  Rox>cr,  SI 
Wend.,  615. 

*  Robinson  v.  N.  Y.  Central  St  Hudson  River  R.  Co.,  63  Barb.,  14G ;  Hack- 
ford  y.  N.  Y.  Central  R.  Co.,  43  How.  Pr.,  222.  These  cases  are  not  in  conflict 
with  Johnson  v.  Hudson  River  R.  Co.,  20  N.  Y.,  65 ;  or  with  Button  v.  Ilnd- 
Bon  River  R.  Co.,  18  N.  Y.,  243 ;  Indianapolis  <&  St.  Louis  R.  Co.  v.  Horst,  93 
U.  S.  Rep.,  3  Otto,  291. 

*  Harlow  v.  Ilamiston,  6  Cow.,  189 ;  Bntterfield  v.  Fonester,  11  East,  €0; 
Bathbun  v.  Payne,  19  Wend.,  399. 

^  Kenyon  v.  N.  Y.  Central  &  Hudson  R.  R.  Co.,  5  Han.,  479,  and  coses  there 
cited ;  Mangom  v.  Brooklyn  R.  R.  Co.,  38  N.  Y.,  455 ;  Darley  v.  Norwich  B.  Co, 
20  Conn.,  591 ;  Ihl  r  Forty-second  St.  R.  R.  Co.,  47  K.  Y.,  317. 
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irill  defeat  his  action  ^jhen  he  fails  to  exercise  that  degree  of  care  and 
prudence  which  may  be  reasonably  expected  from  him.^ 

§  722.  A  railroad  company  which  continues  to  use  a  defective  and 
dangerous  locomotiye  engine,  after  notice  of  its  dangerous  condition,  is 
liable  even  to  one  of  its  servants  engaged  in  running  the  engine  for  an 
iigury  sustained  by  him  in  consequence  of  the  defects,  without  negli- 
gence on  h!s  part'  This  liability  is  placed  upon  the  ground  that  the 
master  is  liable  for  his  own  negligence  to  his  servant ;  and  that  this 
negligence  may  consist  in  the  employment  of  unfit  and  incompetent 
servants  and  agents,  or  in  the  furnishing  for  the  work  to  bo  done,  or  for 
the  use  of  the  servant,  machinery  or  other  implements  and  facilities 
improper  and  unsafe  for  the  purposes  to  which  they  are  to  l>e  applied.' 
The  employment  of  an  intemperate  or  unskillful  workman,  or  tho  reten- 
tion of  him,  with  knowledge,  renders  the  master  liable  to  a  servant  who 
is  injured  through  the  negligence  or  unskillfulness  of  the  incompetent 
man.^  As  the  liability  rests  on  the  ground  of  negligence  in  the  em- 
ployer, he  is  not  held  liable,  as  for  a  defective  structure,  where  ho  does 
his  best  to  employ  competent  men  io  perform  and  supervise  tho  v^'ork.*^ 
Tho  workmen  being  properly  chosen,  the  master  is  not  liable  to  one  of 
them  for  the  negligence  of  the  other  j®  and  yet  may  be  held  liable  where 
his  own  negligence  combines  with  that  of  his  servants  to  produce  the 
injury.  JEJ.  (/.,  a  railroad  company  is  guilty  of  negligence  in  not  sending 
out  with  a  train  a  sufiicient  number  of  brakemen,  and  is  liable  to  a  ser- 
vant on  another  train  for  a  personal  injury  resulting  therefrom  and  from 
the  negligence  of  co-servants.^ 

§  723.  The  responsibility  of  the  carrier  for  the  safe  conveyance  of 
passengers  is  the  same,  whether  the  work  is  done  by  him  personally  or 
by  his  servants  and  agents.    His  own  obligation  is  the  measure  of  the 


*  Thnrber  v.  Harlem,  B.  M.  &  F.  R.  R.  Co.,  60  N.  Y.,  326;  McMahon  v. 
Mayor  d&c.  of  New  York,  33  N.  Y.,  G42;  Honesberger  y.  Second  Ave.  I^  R.  Co., 
1  Eoyes,  570. 

*  Keegan  v.  Tho  Western  R.  R.  Co.,  8  N.  Y.,  175;  Coon  v.  Syracuse  &Utic» 
R.  Co.,  5  N.  Y.,  492  ;  Farwcll  v.  B.  &  W.  R.  R.  Co.,  4  Met.,  49. 

5  Wright  V.  N.  Y.  Central  R.  Co.,  25  N.  Y.,  562 ;  Priestly  v.  Fowler,  3  M.  & 
W.,  I ;  Haydcn  v.  Smithvillo  Manuf.  Co.,  23  Conn.,  548 ;  Plnnk  v.  N.  Y.  Central 
Sl  Hudson  R.  R.  Co.,  60  N.  Y.,  007. 

*  Laning  v.  N.  Y.  Central  R.  Co.,  49  N.  Y.,  521. 

«  Warner  v.  Erie  R.  Co.,  39  N.  Y.,  408 ;  Hard  v.  Vermont  Central  R.  Co.,  33 
Vt.,  473;  see  also,  Gibson  v.  Erie  R.  Co.,  G3  N.  Y.,  449. 

«  Hofnagle  v.  N.  Y.  Central  <fc  Hudson  R.  R.  Co.,  55  N.  Y.,  608 ;  Haskina  t, 
N.  Y.  C.  &  H.  R.  R.  Co.,  65  Barb.,  129. 

^  Flike  V.  Boston  <fc  Albany  R.  R.  Co.,  53  N.  Y.,  549;  Sprong  v.  same  Co.,  58 
N.  Y.,  56. 
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diligence  and  circumspection  and  foresight  demanded  of  tbose  who  are 
engaged  in  his  employment.  The  act  or  neglect  of  the  servant  is  that 
of  the  principal,  who  engages  to  assume  and  answer  for  it  as  his  own ; 
and  it  is  immaterial  whether  the  agent  he  in  fact  incompetent,  or  being 
competent  proves  himself  negligent  in  performing  the  duties  of  his 
place.^  If  ho  be  an  intemperate  man  or  otherwise  untrustworthy,  his 
employer  is  answerable  for  any  injury  that  may  result  from  his  miscon- 
duct ;  for  it  is  a  great  neglect  of  duty  in  the  carrier  of  passengers  to 
entrust  to  such  a  person  any  responsibility  for  human  life.* 

It  follows  from  the  general  rule  of  liability  already  stated,  and  it  has 
been  distinctly  adjudged,  that  the  earner  of  passengers  is  answerable 
for  any  injury  resulting  from  rash  and  furious  driving,  racing,  or  other 
reckless  conduct  in  the  conveyance  of  passengers.'  Merely  fast  driving 
is  not  of  itself  evidence  of  misconduct  j  but  the  least  degree  of  impru- 
dence or  want  of  care  in  the  driver  renders  his  employers  liable  j  and 
where  a  collision  or  other  accident  occurs  while  the  driver  is  engaged 
in  a  race  or  trial  of  speed,  the  carrier  is  responsible  in  exemplary 
damages.* 

The  same  principle  applies  to  a  railroad  carrier.  The  company  is 
liable  to  a  passenger  for  the  reckless  conduct  of  an  engineer  in  driving 
a  train  of  cars  with  speed  against  obstructions  upon  the  track  in  broad 
daylight  j  *  they  are  liable  for  his  rashness  in  driving  a  train  with  im- 
proper speed  over  a  defective  track,  or  for  running  out  of  time  on  a 
track  on  which  a  train  is  due  coming  from  an  opposite  direction.® 

§  724.  Law  of  (lie  Itoad.  It  is  the  duty  of  Ihc  carrier  of  passengers, 
as  well  as  of  all  other  travellers  upon  the  highways,  to  observe  the 
established  usage  or  law  of  the  road  in  passing  other  teams  and  vehicles. 
In  England  the  custom  is  to  keep  to  the  left  in  passing  ]  in  this  country 


*  Ante  J  710 ;  Williamg  v.  Yanderbilt,  28  N.  Y.,  217 ;  Roberts  v.  Johnson,  58 
K.  Y.,  613. 

'  Stokes  T.  Saltonstally  13  Peters,  181 ;  Eldridge  t.  Long  Island  XL,  1  Saodf. 
89. 

'  Peck  V.  Neil;  3  McLean  C.  C,  22;  Monroe  v.  Leach,  7  Met.,  274;  Church- 
ill v.  ISosebeck,  15  Conn.,  350;  Mayor  v.  Hamphries,  1  Can*.  A;  P.,  251; 
Gtongh  V.  Bryan,  5  Dowl.  P.  C,  76r>;  Claflin  v.  Wilcox,  18  Vt.,G05. 

^  Peck  V.  Keil,  snpra,  and  cases  above  cited. 

»  Willis  V.  Long  Island  R.  Co.,  34  N.  Y.,  670,  675. 

«  Bnel  V.  N.  Y.  Central  R.  Co.,  31  N.  Y.,  314 ;  Caipne  v.  Brighton  R.,  5  Q.  B., 
747;  Farwell  t.  Boston  R.,  4  Met.,  43.  The  carrier  is  also  liable  for  ao  in- 
jury caused  by  the  sudden  backing  of  a  train,  while  a  passenger  is  attempting 
to  get  off;  and  cannot  escape  liability  by  shotring  that  tho  passenger  was  in- 
toxicated !  MiUman  v.  K.  Y.  C.  &,  H.  R.  Co.,  60  N.  Y.^  642. 
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the  rule  is  reversed,  each  party  keeping  to  the  right.^  But  the  rule  is 
not  so  invariable  as  to  require  the  traveller  in  all  cases  to  keep  exactly 
to  the  right ;  if  a  carriage  coming  in  any  direction  leave  sufficient  room 
for  any  other  carriage,  horse  or  passenger  on  their  proper  side  of  the 
way,  it  is  a  sufficient  compliance  with  the  law  of  the  road.*  Where  the 
road  is  clear,  the  driver  may  go  on  what  part  of  the  road  he  thinks  fit, 
and  is  not  chargeable  with  the  consequences,  though  by  reason  of  his 
horses  taking  fright  an  injury  is  caused  to  a  third  person  wliich  might 
not  have  happened  if  he  had  been  on  the  right  side  of  the  road.^ 

Under  our  statutes,  wherever  any  persons,  travelling  with  any  car- 
riages or  other  conveyances,  shall  meet  on  any  turnpike  road  or  public 
highway  m  this  State,  the  persons  so  meeting  shall  seasonably  turn  their 
carriages  to  the  right  of  the  centre  of  the  road,  so  as  to  permit  such 
carriages  to  pass  without  interference  or  interruption,  under  a  penalty 
for  every  neglect  or  oflTence,  to  bo  recovered  by  the  party  injured/  On 
a  question  arising  under  this  act,  it  was  adjudged  that  by  a  sound  con- 
struction of  it,  the  parties  are  to  keep  to  the  right  of  the  center  of  the 
road,  although  it  may  be  more  difi^ult  for  one  party  to  turn  out  than 
the  other  -,  the  act  was  designed  to  settle  and  establish  the  rights  of 
travellers  in  such  a  manner  that  there  can  be  no  mistake  about  them ; 
and  it  does  establish,  upon  consideration  of  public  policy,  a  broad, 
general  rule,  which  is  strictly  enforced,  although  sometimes  it  may  ope- 
rate inconveniently  upon  parties.  It  is  not  the  centre  of  the  smooth  or 
most  travelled  part  of  the  road  which  is  the  dividing  line,  but  the  center 
of  the  worked  part,  although  the  whole  of  the  smooth  or  most  travelled 
path  may  bo  upon  one  side  of  that  centre,  unless  the  situation  of  the 
road  is  such  that  it  is  impracticable  or  extremely  difficult  for  the  party 
to  turn  out.* 

A  traveller  on  horseback  meeting  another  horseman  or  vehicle  on  a 
public  highway,  is  not  required  to  turn  out  in  any  particular  direction  ;• 
all  that  is  required  is  prudent  care  under  existing  circumstances.  In 
England,  on  the  contrary,  it  is  adjudged  that  the  rule  of  the  road  as  to 


^  Story  on  Bailm.,  $  599;  Kennard  v.  Barton,  25  Maine  B.,  39. 

'  Wordsworth  v.  Willan  and  others ,  5  £sp.  B.,  273. 

>  Aston  y.  Heaven,  2  £sp.  B.,  533 ;  Foster  v.  Ooddard,  40  Maine,  64. 

*  1  B.  S.,  873,  3d  ed. ;  2  B.  S.,  965,  5th  ed. 

'  Earing  v.  Lansing,  7  Wend.  B.,  185 ;  Johnson  t.  Small,  5  B.  Mon.,  25 ; 
Bnrdick  v.  Worrall,  4  Barb.,  596 ;  the  rale  is  qaalified  when  a  road  is  covered 
with  deep  snow ;  Smith  v.  Dygert,  12  Barb.,  61.3. 

^  Dudley  v.  BoUes,  24  Wend.  B.,  465.  The  owner  of  the  adjoining  land  may 
occapy  that  part  of  the  sides  of  the  road,  not  snbjeot  to  the  right  of  way.  6 
Cowon  B.,  189. 
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keoping  tlia  proper  side  applies  to  saddle  horses  as  well  as  to  carriages ; 
and  where  a  carriage  and  horse  are  to  pass,  the  carriage  must  keep  ita 
proper  side,  and  so  must  tho  horse.  If,  however,  the  driver  of  a  carriage 
is  on  his  proper  side,  and  sees  a  horse  coming  furiously  on  the  wrong 
side  of  the  road,  it  is  the  duty  of  the  driver  of  the  carriage  to  give  way 
and  avoid  an  accident,  although  in  so  doing,  he  goes  a  little  on  what 
would  otherwise  be  his  wrong  side  of  the  road.^ 

§  725.  When  a  traveller  deviates  from  the  rule  of  the  road,  he  is 
bound  to  use  a  greater  degree  of  care  and  caution,  and  keep  a  more 
watchful  lookout  to  avoid  coming  in  contact  with  other  vehicles,  than 
is  necessary  when  he  remains  on  the  right  side  of  the  road.*  And  ne 
where  parties  on  the  road  meet  on  a  sudden^  and  a  collision  ensues,  the 
party  on  the  wrong  side  must  answer  for  the  damages,  unless  the  other 
has  been  deficient  in  the  exercise  of  ordinary  care  }^  and  his  failure  to 
adopt  on  the  instant  the  best  means  of  avoiding  a  collision,  is  not  con- 
sidered want  of  ordinary  care  id  a  party  driving  on  the  right  side. 

The  circumstances  are  to  be  considered  in  the  application  of  the  mle. 
Parties  driving  along  a  road  in  the  night  time,  must  en  that  accoimt 
observe  the  rule  with  care  ^^  while  a  party  driving  along  tike  highway 
in  the  daytime,  with  a  heavy  load,  is  not  so  strictly  bound,  when  he 
meets  a  light  wagon  where  there  is  plenty  of  room^^  Bo  on  the  crowded 
streets  of  a  city,  situations  and  circumstances  frequently  arise  where  the 
driver  is  Justified  in  deviating  from  the  law  of  the  road,  and  is  actually 
bound  to  do  so  to  avoid  a  collision.' 

The  statute  prescribing  the  rule,  that  persons  in  carriages  meeting  on 
the  highway  must  seasonably  turn  to  the  right  of  the  centre  of  the  road, 
receives  a  reasonable  interpretation*  If  the  road  be  covered  with  deep 
snows  or  drifts,  the  parties  are  to  turn  to  the  right  of  the  centre  of  the 
beaten  or  travelled  track.^  The  statute  in  some  of  the  States,  in  terms, 
requires  travellers  to  keep  to  the  right  of  the  centre  of  the  wcnrked  por- 
tion of  the  road,  which  when  covered  with  snow  is  construed  to  mean 
the  beaten  and  travelled  traek*^ 

§  726.  One  man's  failure  to  observe  the  law  of  the  road  does  not  justify 
another  in  purposely  riding  or  driving  against  him ;  nor  can  an  ob^traetkux 

Tnrley  v.  Thomas,  8  Carr.  &  Payne  B.,  lOX 

Pluckwell  V.  Wilson,  5  C.  &  Piiyne,  375. 

Chapliiiv.  HaweB,.3C.  A(  Payne,  554;  KennardT.  Burton,  25  HahMyaSU 

Cruden  v.  Fcntbam,  9  Esp.,  6S5. 

Grier  v.  Sampson,  27  Penu  8t^vl83 ;  Wosdaworth  t.  Wlelan,  4  Eap^  STS. 

Jaekson  y.  ToUett,  3  Stark,  37 ;  V^aydo  v.  Carr,  S  Dow.  &.  K.,  95& 

Smith  V.  Dygert,  18  Barb.,  ^13. 

Jaqaith  t.  Richardson,  8  Met.,  213 ;  5  B.  Mon.|  S& 
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in  the  way  be  made  a  ground  of  action  to  one  who  rides  upon  it  with 
great  Tiolence,  or  without  using  ordinary  care  j  ^  nor  can  a  private  ac- 
tion be  maintained  to  remove  the  obstruction.^ 

The  practical  operation  and  effect  of  the  law  or  usage  of  the  road, 
appears  when  an  action  is  brought  to  recover  damages  against  a  party, 
caused  by  his  driving  or  turning  on  the  wrong  side.  The  iigurcd  party 
recovers,  when  it  appears  that  without  fault  on  his  part,  he  was  injured 
by  the  illegal  and  careless  act  of  the  defendant ;  and  he  fails  to  recover, 
when  It  appears  that  his  fault  or  negligence  in  any  way  contributed  to 
the  injury  of  which  ho  complains.' 

The  fact  that  the  plaintiff  is  on  the  wrong  side  of  the  road,  at  the 
time  of  a  collision,  indicates  negligence  ;  but  it  does  not  prevent  a  re- 
covery, where  the  defendant  intentionally  or  unnecessarily  drives  against 
him.  Keeping  on  the  right  side  of  the  road^  a  party  can  only  be  re- 
quired to  exercise  ordinary  diligence  to  prevent  a  collision.'*  The 
same  rule  holds  when  a  person  driving  a  span  of  horses  is  overtaken  by 
another  team,  rushing  against  his  wagon ;  he  may  recover,  where  he 
could  not  avoid  the  injury  by  the  use  of  ordinary  care.^  The  carriage 
in  advance  has  the  right  to  occupy  any  part  of  the  road;  and  the  carriage 
atlcm])tingtopa8s,  should  ordinarily  calculate  upon  the  exercise  of  this 
right,  and  so  keep  clear  of  a  collision.* 

§  727.  The  rule  of  the  road  does  not  apply  with  respect  to  a  carriage 
and  a  foot  passenger ;  for  as  regards  foot  passengers,  a  carriage  may  go 
pn  either  side  of  the  road.  But  a  foot  passenger  has  a  right  to  cross  the 
carriage  road,  and  a  person  driving  a  carriage  on  it  is  bound  to  use 
reasonable  care  to  avoid  driving  against  him.^  So  in  crossing  the  streets 
of  a  city  ;  neither  footmen  nor  teams  have  any  right  of  way  superior  to 
the  other.  They  have  each  the  right  in  common,  and  equally  with  the 
other,  and  are  bound  in  its  exercise  to  use  reasonable  care  for  their  own 

1  Batteraeld  v.  Forrester^  11  East,  60;  Smith  v.  Smitb,  3  Piek.,  621. 

*  Dawson  v.  St.  Paal  f*]re  Ids.  Co.,  15  Minn.,  136 ;  Honck  v.  Wachter,  34 
Hcl.,  265. 

*  Morris  T.  Phelps,  2  Hilton,  38;  Bnrole  y.  N.  T.  Dry  Dock  Co.,  2  HoU,  151; 
Lane  v.  Crombie,  12  Piclc.,  177 ;  Kennord  v.  Biirton,  25  Maine,  39. 

*  Bardiok  t.  Worrall,  4  pai;b.,  596. 

'  Center  v.  Finney,  17  Barb.,  94 ;  Davies  v.  Mann,  10  Mees.  St  Wela.,  546. 
An  act  of  neglect  by  tbe  plaintiff  preceding  that  of  the  defendant,  will  not 
escuse  the  defendant  where  he  has  time  to  pxeyent  an  iojury ;  Brownell  t. 
Flagler,  5  Hill,  282,  and  note. 

c  Mahew  v.  Boyce,  1  Stark.,  423. 

^  Boss  V.  Litton,  5  C.  &  Payne,  407 ;  Hawkins  v.  Cooper,  8  C.  &  Payne, 
473;  Wolfv.  Beard,  8  C.  A  Payne,  373;  Brandy.  &  St  Tioy  Bailroad Co.^a 
Barb.,  368,  380. 
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safety,  and  to  aroid  doing  injury  to  others  in  tbo  exercise  of  the  same 
equal  right  of  way.^  A  person's  failure  to  pull  up  in  timC;  because  his 
reins  break,  is  no  defence  to  an  action  for  running  down  a  footman.' 
And  on  the  other  hand,  a  failure  to  observe  approaching  teams,  as  one  is 
about  crossing  a  street,  is  negligence }  and  his  contributory  negligence 
will  defeat  his  action.^ 

§  728.  The  statute  has  no  application  to  the  meeting  of  railroad  cars 
with  common  vehicles.  The  cars  running  in  a  grooved  track,  cannot 
turn  to  the  right  or  to  the  left  j  and  so  a  cart  or  carriage  about  to 
meet  a  railroad  car  must  yield  the  whole  track,  turning  either  to  the 
right  or  to  the  left  as  is  most  convenient.  And  when  a  railroad  runs 
lengthwise  upon  a  street  or  highway,  common  vehicles  have  the  right  to 
travel  on  the  track,  across  it  or  lengthwise.  Of  necessity  the  company 
has  the  right  of  way,  other  carriages  being  obliged  to  give  the  cars  a  free 
track  'j  in  other  respects,  they  arc  bound  to  run  their  cars  with  prudence 
and  discretion,  so  as  to  avoid  collision  with  other  conveyances.*  They 
are  not  bound  to  run  on  the  right  hand  track,  where  the  road  has  two 
tracks,  and  they  are  bound  to  use  all  reasonable  means  to  avoid  a  col- 
lision.' Their  liability  for  the  acts  of  the  driver  is  prescribed  by  the 
principles  of  the  common  law.® 

A  railroad  company  has  the  right  to  run  its  cars  at  full  speed  in  cross- 
ing a  highway,  where  it  does  not  violate  any  statute  law  or  municipal 
regulation.  A  citizen  driving  along  the  road,  must  yield  the  right 
of  way."'  He  must  look  out  for  the  trains  at  the  crossings,  before  driving 
on  to  the  railroad  track ;  and  if  he  see  a  train  approaching,  it  is  his  duty 
to  wait  until  it  has  passed.^ 

On  the  canals,  passenger  or  packet  boats  are  entitled  to  a  preference 
overfreight  boats  3 '  and  when  boats  meet,  they  are  required  to  observe 
the  law  and  regulations,  in  passing  each  other ; — a  law  similar  to  that 
of  the  road.    In  case  of  a  collision,  the  mjured  party's  right  of  action 

1  Cotton  Y.  Wood,  8  Com.  Bench,  568, 571 ;  98  Eng.  Com.  Law,  571 ;  Barker 
V.  Savage,  45  N.  Y.,  191. 

'  Cotterill  v.  Starkey,  8  C.  &  Payne,  691 ;  Wakemau  v.  Bobinaon,  1  Bing., 
212. 

»  Moody  V.  Osgood,  54  N.  T.  488. 

*  Hegan  v.  Eighth  Avenue  B.  Co.,  15  N.  T.,  380 ;  Isaacs  v.  Thiid  Avenno  B. 
B.Co.,47N.Y.,  122. 

»  Altrenter  v.  Hudson  River  R.  Co.,  2  E.  D.  Smith,  151. 

•  Whitaker  v.  Eighth  Ave.  R.  R.  Co.,  51  N.  Y.,  295 ;  47  N.  Y.,  122. 
T  Warner  v.  N.  Y.  Central  R.  Co.,  44  N.  Y.,  465. 

•  Emst  V.  Hadson  River  R.  Co.,  39  N.  Y.,  66 ;  WUds  v.  the  Same,  24  N.  Y., 
430. 

*  Farnsworth  v.  Qroot,  6  Cowen,  698;  Houghton  y.  Walce,  64  Barb.,  613. 
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depends  upon  the  same  principles.  Being  free  from  faulty  ho  can  recoyer 
his  damages  against  the  negligent  party .^ 

§  729.  Duties  by  the  Way.  The  carrier  of  passengers  is  bound  to  ob- 
serve his  established  and  advertised  regulations  in  respect  to  stopping 
for  refreshments,  rest  or  other  purposes  by  the  way ;  for  tho  passenger 
is  supposed  to  take  his  passage  with  an  understanding,  from  which  tho 
law  implies  an  agreement,  entitling  him  to  the  accommodations  offered.^ 
The  time  of  departure  from  tho  intermediate  places  on  tho  line,  are  fre- 
quently the  main  inducements  in  the  choice  of  conveyance  j  and  whero 
there  is  a  general  usage  to  allow  certain  intervals  for  refreshment,  the 
carriers  cannot  vary  at  their  pleasure,  those  usages  which  are  perhaps  a 
reason  for  preferring  their  conveyance  to  tho  less  convenient  aiTange- 
ment  of  other  proprietors.  But  if  the  coachman  refuses  to  wait,  and 
actually  leaves  a  passenger  behind  without  good  cause,  it  seems  that  the 
latter  has  a  remedy,  either  in  withholding  tho  remainder  of  tho  fare,  or, 
if  that  has  all  been  paid,  by  an  action  on  the  case  for  a  breach  of  tho 
contract,  namely,  to  convey  the  party  to  such  a  place  at  such  a  time  j 
in  which  he  may  recover  the  actual  damages  he  has  sustained.' 

A  through  passenger  is  entitled  to  the  benefit  of  a  regulation  of  a  rail- 
road company,  allowing  him  and  other  passengers  to  stop  by  tho  way 
and  afterwards  renew  the  journey  5  and  ho  is  obliged  to  observe  tho  reg- 
nlation  in  its  details,  and  where  the  rule  requires  it  he  must  have  his 
ticket  indorsed  by  tho  conductor  in  order  to  entitle  him  to  get  upon 
another  train  and  renew  his  journey  upon  the  ticket.*  Prima  facie  a 
through  ticket  gives  the  right  to  a  passage  by  a  continuous  journey  5  ^ 
and  so  tho  right  to  stop  over  on  the  way,  and  afterwards  renew  the  trip 
on  tho  same  ticket,  depends  upon  tho  proof  of  somo  contract,  regulation 
or  custom  allowing  passengers  that  privilege.  Tho  ticket  gives  a  right 
to  ride  by  the  usual  and  direct  route. ;  it  does  not  give  the  right  to  go  by 
an  indirect  and  longer  route.' 

§  730.  Carriers  give  special  accommodations  and  privileges,  a  state- 
room on  a  steamboat,  or  a  drawing-room  car  on  a  railroad,  for  a  certain 
increase  in  the  fare ;  or  charging  specially  for  this  additional  accommoda- 
tion.^   Bailroads  also  sometimes  issue  tickets  for  specific  trains,  binding 

»  Eathbtin  v.  Payne,  19  Wend.,  399 ;  Dygert  v.  Bradley,  8  Wend.,  4G9. 
'  Angell  on  Car.,  $  533. 
'  Jeremy  on  Car.,  23. 

*  Denny  v.  N.  Y.  Central  &  Hndson  R.  R.  Co.,  5  Daly,  50. 

Hamilton  v.  N.  Y.  Central  K.  Co.,  51 N.  Y.,  100 ;  Barker  v.  Coflin,  31Barh.,  556. 

•  Bennett  v.  N.  Y.  Central  &  Hndson  R,  R.  Co.,  5  Hun.,  599. 

^  Ellis  V.  Narragansett  Steamship  Co.,  Ill  Mass.,  146;  Clark  t.  Bnms,  118 
Mass.,  275 ;  Cox  v.  K.  Y.  Central  &  H.  R.  Co.,  6  Sup.  Ct.  (T.  &  C),  409. 
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themselves  to  carry  only  on  those  trains.  This  course  of  business  falls 
within  recognized  principles.  But  where  a  railroad  company  sells  tick- 
ets^ giving  a  right  to  a  passage  on  any  regular  train,  they  arc  not  at 
liberty  to  enforce  a  rule  confining  the  use  of  the  tickets  to  any  given 
train  3  they  must  fulfill  their  contract.^  And  they  have  the  right  to 
insist  that  passengers  shall  fulfill  theirs,  the  tickets  issued  by  them, 
being  treated  as  evidences  of  contract,  and  not  as  contracts.^  Both 
parties  arc  however  bound  by  any  restrictive  words  stamped  or  printed 
upon  a  ticket  delivered  to  a  passenger.^ 

§  731.  In  passing  a  place  of  danger,  it  is  the  duty  of  a  carrier  by 
coach  to  give  the  passengers  notice  thereof,  so  as  to  give  them  the 
option  of  proceeding  or  not ;  and  this  notice  must  be  given  in  plain  terms 
so  as  to  afford  an  opportunity  of  avoiding  the  danger.  The  want  of 
such  a  notice,  where  it  is  the  carrier's  duty  to  give  it,  may  be  considered 
by  the  jury  as  evidence  of  negligence  in  the  driver  or  agent,  such  as  to 
make  his  principals  liable  in  damages  for  any  accident  that  may  happen.^ 

When  a  carrier  is  not  answerable  for  the  consequences  of  an  accident^ 
by  reason  of  its  being  unavoidable,  he  is  still  bound  to  ezerciae  the 
greatest  diligence  and  care  to  anticipate  and  prevent  to  the  utmost  of  his 
power  subsequent  injuries  resulting  or  flowing  from  the  same  cause. 
If  his  carriage  be  broken  or  disabled,  he  is  bound  to  stop  instantly  and 
have  it  repaired.  The  common  carrier  of  goods,  as  wo  have  seen,  whose 
boat  is  stove  in  by  running  on  a  concealed  snag  under  such  circum* 
stances  as  to  make  it  an  inevitable  accident,  is  stUl  answerable  if  he 
subsequently  neglect  the  proper  means  of  securing  and  landing  the  car^go. 
In  like  manner  the  carrier  of  passengers,  though  not  responsible  for  an 
accident,  may  be  chargeable  with  the  consequences  resulting  from  it, 
where  it  is  withm  his  power  to  prevent  an  bjury  after  the  accident  has 
occurred,  and  he  fails  to  do  so.'  Indeed  the  slightest  degree  of  neglect 
under  such  circumstances  is  sufficient  to  render  him  responsible  in  dam- 
ages. His  contract  is  not  terminated  by  an  inevitable  accident ;  and 
hence  he  is  still  bound  for  the  safety  of  his  passengers,  as  far  as  hamaa 
prudence  and  foresight  will  go  ;^  increasmg  the  caro  witii  the  danger.' 

^  Maronoy  t.  Old  Colony  R.,  106  Mass.^  153. 

*  Cheney  v.  Boston  R.,  11  Met.,  121 ;  Van  Baskirk  v.  Roberts,  31 N.  Y.,  G6L 

*  Barker  v.  Coflin,  31  Barb.,  G56;  Shedd  v.  Railroad  Co.,  40  Vt.,  88;  Boston 
R.  V.  Proctor,  1  Allen,  267 ;  Boioe  v.  Hudson  River  R.  Co.,  61  Barb.,  611 ;  54  K. 
Y.,612. 

^  Dadley  v.  Smith,  1  Campb.,  167 ;  Jeremy  on  Car.,  29. 

'  Hall  V.  Conneoticnt  River  Steamboat  Co.,  13  Coon.  R.,  319. 

*  Stokes  Y.  Saltonstall,  13  Peters,  181 ;  4  Esp.,  359 ;  35  Maine,  39. 
'  Indianapolis  d^  R.  R.  Co.  v.  fiorst,  3  Otto,  93  U.  a  R.,  291. 
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V,  Passekgee-Caeribbs  by  Watee. 

§  732.  In  most  respects  passenger-carriers  by  water  are  bound  by  the 
same  duties  and  obligations  as  carriers  by  land ;  but  there  are  some 
rules  and  regulations  incident  to  the  couTcyance  of  passengers  by  water 
which  deserve  a  separate  consideration.  The  law  imposes  a  certain  re- 
sponsibility upon  the  carrier  in  respect  to  the  business^  regarding  the 
mode  of  conveyance  as  important  to  be  considered  only  in  the  applica- 
tion of  the  principle.* 

The  duty  to  receive  and  carry  safely  is  the  same  on  the  water  as  on 
the  land  ,*  and  the  rule  of  diligence  is  the  same.'  In  either  case  the  car- 
rier is  answerable  for  the  utmost  care,  vigilance  and  skill,  on  the  part  of 
himself  and  all  persons  employed  by  him.^  And  this  degree  of  care 
and  vigilance  and  skill  is  required  in  every  branch  of  his  business.  He 
must  take  care  that  his  carriage  is  roadworthy;  and  that  his  vessel 
!s  seaworthy.  His  agents  must  be  competent  to  perform  the  duties 
they  are  entrusted  to  discharge,  and  he  is  responsible  for  the  fidelity  and 
skill  with  which  they  discharge  thenk^ 

Fewer  cases  have  arisen  against  carriers  of  passengers  on  the  seas 
than  on  the  land,  for  the  reason  that  personal  injuries  at  sea,  other  than 
those  which  are  common  to  passengers  and  crew,  seldom  happen ;  and 
as  to  those  which  do  occur,  the  master  and  sailors  have  every  motive 
which  the  love  of  life  can  furnish,  to  avoid  the  dangers  of  the  voyage 
and  bring  their  vessel  safely  into  port.  Nevertheless,  it  does  occasionally 
happen  that  the  master  fails  b^  his  duty^  by  the  omission  of  that  care 
and  diligence  which  the  law  demands.' 

§  733.  The  statutes  of  New  York  make  some  provisions  to  secure  the 
safety  of  passengers  on  the  navigable  waters  of  the  Stat-e  ,*  imposing 
certain  rules  of  navigation,  and  requiring  that  boats  carrying  passengers 
and  navigated  by  steam,  shall  be  provided  with  life-boats ;  prohibiting 
steamboats  from  racing  and  from  generating  an  undue  or  unsafe  quantity 
of  steam.^  For  a  violation  of  these  provisions  the  statute  imi>ose8  certain 
penalties  upon  the  master,  engineer  or  person  in  charge ;  and  while  these 
provisions  do  not  furnish  the  rule  and  measure  of  duty,  under  a  contraet 
to  c^rry  passengers,  the  carrier  is  certainly  liable  for  any  injury  caused 
by,  or  m  the  act  of,  violating  the  statute.  The  master  on  board  has  the 
control  of  the  vessel,  and  must  answer  for  mismanagement  or  neglect  of 

1  13  Wend.  B.,  611. 

'  2  Samn.  (Cir.  Co.)  R,  221. 

*  Farwell  v.  Boston  and  Worcester  Bailroad  Cor.,  4  Met.  B*,  49. 

*  13  Peters  E.,  181. 

'  See  statutes  in  the  Appendix* 

*  2 IL  S.,  l^&-d56,  5th  ed. 
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duty.*    Tho  other  officers  and  servants  acting  under  his  command,  are 
not  liable  on- tho  contract;  they  are  only  liable  criminally* 

The  statute  of  the  State  also  provides,  that  every  person  navigating 
any  boat  or  vessel  for  gain,  who  shall  willfully  receive  so  many  passen- 
gers or  such  a  quantity  of  other  lading,  on  boaM  of  such  boat  or  vessel 
that  by  means  thereof  the  same  shall  sink  or  overset  and  tho  life  of  any 
human  being  be  thereby  endangered,  shall  upon  conviction  be  adjudged 
guilty  of  a  misdemeanor ;  and  the  statute  further  provides  that  the 
captain  or  other  person  having  charge  of  a  steamboat  used  for  the 
conveyance  of  passengers,  and  the  engineer  having  charge  of  tho  boiler 
or  any  apparatus  used  for  the  generation  of  steam,  shall  be  adjudged 
guilty  of  a  misdemeanor,  when  from  ignorance  or  gross  neglect  or  for  the 
purpose  of  excelling  any  other  boat  in  speed,  they  shall  create  or  allow 
to  be  created  such  an  undue  quantity  of  steam  as  to  burst  the  boiler  or 
other  apparatus  or  machinery  connected  therewith,  endangering  human 
life.^  These  provisions  emphasize  the  duties  of  passenger-carriers  by 
water,  using  steam  as  the  motive  power. 

§  734.  The  rules  of  navigation,  enforced  by  law,  have  grown  up  oat 
of  the  usages  of  the  sea  j  they  have  the  same  origin  as  our  conmioulaw. 
They  are  the  result  of  experience,  and  principally  designed  to  regulate 
the  course  of  steamboats  and  sailing  vessels  when  they  meet  or  pass  each 
other  or  lie  at  anchor.  Quite  recently,  for  the  purpose  of  preventing 
collisions.  Congress  has  prescribed  by  statute  the  lights  to  be  carried 
between  sunset  and  sunrise  by  ocean-going  steamers,  and  by  steamboats 
and  other  craft  navigating  tho  bays,  lakes,  rivers,  or  other  inland  waters 
of  the  United  States;  the  signals  to  bo  used  in  a  fog  or  in  heaA^y  weather; 
and  the  rules  to  be  observed  in  the  sailing  and  steering  of  steam  or  sail 
vessels  when  they  are  about  to  meet  or  cross  each  other's  path.  The 
ilesign  of  the  statute  is  to  specify  and  render  certain  the  lights  to  be 
carried,  and  the  manner  in  which  they  shall  be  carried,  by  different  classes 
of  boats  and  vessels,  so  that  the  position,  character  and  coarse  of  a  vessel 
may  bo  discovered  and  known  by  others  on  tho  water.*  The  statute  being 
authorized  by  that  provision  of  the  Constitution  giving  Congress  power 
to  regulate  commerce,  necessarily  supersedes  all  pre-existing  rules  of 
local  or  State  authority,  which  are  inconsistent  with  its  provisions.' 

^  Benison  v.  Seymonr,  9  Wend.,  9,  11 ;  Snell  v.  Bich,  1  John.  R.,  305 ;  Fen* 
ton  Y.  Dablin  Steam  Packet  Co.,  8  Adolpli.  &,  EUis,  835. 

«  Noble  V.  Paddock,  19  Wejid.,  45C ;  Barnes  v.  Cole,  21  Wend.,  188. 

»  3  R.  S.  of  N.  Y..  79G,  5tli  ed. 

*  R.S.  ofU.S.,  820-825. 

»  Hoffman  v.  Union  Ferry  Co.,  47  N.  Y.,  176;  the  Corsica,  9  WalL,  690 1 
City  of  Paris,  9  Wall.,  634 ;  Chesapeake,  1  Benedict  B.,  23,  30,  476. 
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Prior  to  the  statute,  vessels  were  accustomed  to  carry  in  the  niglit 
time  lights  of  warning  to  other  vessels  navigating  the  same  waters; 
and  the  want  of  such  a  light  where  it  was  customary  to  carry  one,  was 
regarded  as  a  circumstance  of  neglect,  for  which  when  it  caused  a 
collision  the  carrier  was  answerable.*  *  The  difficulty  was,  the  want  of 
a  uniform  usage  in  respect  to  the  lights  and  the  mode  of  carrying  them ;' 
a  want  which  is  supplied  by  the  specific  provisions  of  the  statute. 

Where  the  statute  is  silent,  a  State  law  will  remain  in  force  j  e,  g.,  a 
State  law  requiring  rafts  of  timber  or  lumber  in  motion,  on  the  Hudson, 
to  show  two  red  lights,  one  on  each  end  of  the  raft,  at  least  ten  feet 
high.' 

§  735.  One  of  the  precautions,  which  the  master  of  a  vessel  is  bound 
by  the  dictates  of  prudence  to  take  to  avoid  collision  in  a  dark  night,  is 
to  hang  out  a  light  in  some  conspicuous  place,  elevated  so  that  it  may 
be  seen  afar  or  as  early  as  possible,  by  other  vessels  passing  that  way. 
And  this  duty  is  quite  imperative  when  a  vessel  lies  at  anchor,  at  the 
mouth  of  a  harbor,  in  a  much  frequented  track,  or  in  the  channel  of  a 
river.  Independent  of  any  positive  rule  of  law,  prudence  demands  the 
act  as  a  natural  means  of  safety ;  *  and  now  the  statute,  recognizing 
the  duty,  requires  expressly  that  all  vessels  at  anchor  m  roadsteads  or 
fairways  shall  exhibit  a  white  light,  visible  all  round  the  horizon  at  a 
distance  of  at  least  one  mile.' 

The  lights  must  be  carried  in  a  proper  manner,  and  in  the  absence  of 
positive  law,  the  custom  is  to  be  followed.  The  general  duty  of  the 
master  is  to  exercise  due  skill,  care  and  caution  in  the  navigation  of  his 
vessel,  and  he  is  to  hang  out  a  light  of  warning  where  that  is  the  most 
appropriate  and  efficient,  or  the  recognized  mode  of  exercising  the  re- 
quired care.^  He  is  bound  to  keep  a  vigilant  lookout  for  the  same 
reason,  and  to  use  all  proper  precaution  to  avoid  and  prevent  accidents ; 
having  done  this,  he  is  not  liable  for  the  results  of  an  accident ;  though 

>  Rathbnn  v.  Payne,  19  Wend.,  399;  Barnes  v.  Cole,  21  Wend.,  188;  War- 
ing Y.  Clarke,  5  How.  U.  6.,  441. 
«  Caraley  v.  White,  21  Pick.,  254. 
»  2  R.  S.  of  N.  Y.,  951,  5th  ed. ;  Craig  v.  Kline,  65  Penn.  St.,  399. 

*  Simiwon  v.  Hand,  6  Whart.  (Penn.),  R.,  311,  324;  Enowlton  v.  Sandford, 
32  Maine,  14S;  Walker  v.  U.  S.  Ins.  Co.,  11  S.  d&R.,  01;  Secombe  v.  Wood,  2 
Moody  &  R.,  290. 

*  Rule  Ten,  R.  S.  of  U.  8.,  822. 

0  Steamboat  Co.  v.  Wbilldin,  4  Harrlng.  R.,  228.  On  the  Delaware  the 
cnstora  is  that  vessels  going  against  tide  keep  in  shore,  whilst  those  going 
with  the  tide  keep  ont  in  the  strength  of  the  tide.  This  mlo  qualifies  the  gen- 
eral rule  that  steamboats  keep  to  the  right  in  passing.  For  a  similar  custom 
on  the  Thames,  see  Malcomson  v.  Gen.  Steam  Kav.  Co.,  4  English  (Moak)  183. 
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in  a  court  of  admiralty,  \7here  a  collision  occurs  from  misfortune^  tbe 
damages  are  apportioned  between  the  vessels.* 

§  736.  Under  the  common  law  rule  a  party  cannot  recover  dama^ges 
for  an  injury  caused  by  a  collision,  where  his  own  negligence  contributes 
to  the  collision;'  or  where  the  collision  results  from  the  want  of  care  in 
the  management  of  l>oth  vessels.' 

The  owners  of  an  injured  vessel  lying  aground  in  or  near  the  channel 
of  a  navigable  river,  may  recover  against  the  owners  of  a  steamboat 
driving  against  her,  or  colliding  with  her,  notwithstanding  there  was 
prior  negligence  in  permitting  the  vessel  to  run  aground ;  this  prior 
negligence  not  being  regarded  as  a  proximate  cause  of  the  collision^ 
which  might  have  been  prevented  by  the  exercise  of  reasonable  care 
and  prudence  in  the  management  of  the  steamboat^  The  officers  in 
command,  having  perfect  control  of  Iier  movements,  are  bound  to  use 
timely  care  and  foresight  in  passing  the  stationary  vessel. 

The  master  may  bo  guilty  of  negligence  and  want  of  skill  in  selecting 
the  place  where  ho  will  anchor  his  vessel,  or  in  failing  to  exhibit  proper 
lights.'  The  case  is  different  where  his  vessel  runs  and  lies  aground 
without  fault  on  his  part;  and  he  may  recover  damages  against  the  own- 
ers of  a  vessel  running  foul  of  his,  by  reason  of  a  failure  on  their  part  to 
use  all  the  precaution  and  care  called  for  by  the  circumstances.  This 
rule  was  applied  where  the  Ontario  ran  aground  near  the  mouth  of  the 
harbor  of  Cleveland,  and  within  the  piers  j  and  the  Chesapeake  in  enter- 
ing the  harbor,  ran  against  her  in  that  position,  in  the  night  time.  Con- 
ceding that  a  vessel  entering  a  harbor  in  the  night  time  is  put  upon  her 
utmost  vigilance,  the  Court  held  that  the  bare  possibility  that  the  master 
and  men  on  the  Chesapeake  might  have  seen  the  Ontario  in  time  to 
have  stood  off  without  entering  the  harbor,  did  not  render  the  owners 
liable  for  the  damages  resulting  from  the  collision.' 

"  The  law  imposes  upon  all  persons  using  a  highway,  whether  upon 

»  Waring  v.  Clarke,  5  How.  U.  8.,  441,  502. 
'  Yanderplank  y.  MUlor,  1  Moody  &  M.,  21. 

•  Lack  V.  80 ward,  4  Carr.  &  P.,  103  ;  Vonnal  v.  Gamer,  1  Cromp.  &  M., 
SI ;  McUoa  v.  Smith,  2  E.  D.  Smith,  432 ;  Steamboat  Farmer  v.  McGraw,  26 
Ala.,  189. 

•  Austin  V.  Now  Jersey  Steamboat  Co.,  43  N.  Y.,  75 ;  Holey  v.  Earle,  30  N. 
Y.,  208 ;  Davics  v.  Mann,  10  M.  St  W.,  545. 

«  Strout  V.  Foster,  1  How.  U.  S.,  83 ;  ante  §  735. 

•  Kolsoy  V.  Barney,  12  N.  Y.,  425 ;  The  Scioto,  Davics  R.,  359. 

A  steamer  entering  a  harbor  is  bound  to  use  every  reasonable  x*rpcantion  to 
avoid  a  collision  with  a  vessel  lying  at  anchor ;  and  tho  anchored  vessel  is  bound 
to  use  the  diligence  called  for  by  her  position.  A  decision  recently  rendered  in  the 
District  Court  at  Baltimore,  illustrates  the  rule :     **  In  the  United  States  Dis- 
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land  or  water,  the  obligation  to  exercise  ordinary  care  to  avoid  iirilicting 
injury  upon  others.  The  degree  of  care  which  is  thus  imposed  is  not 
capable  of  exact  definition  in  words.  It  is  sometimes  said  to  be  that  de« 
gree  of  care  which  a  prudent  man  exercises  about  his  own  affairs.  This 
definition,  and  all  similiar  ones,  plainly  do  not  greatly  aid  the  inquiry 
a?  to  the  exact  limits  of  the  care  to  bo  exercised  in  any  particular  case. 
The  difficulty  is  inherent  in  the  subject.  *  ♦  Under  some  circumstances 
a  very  high  degree  of  vigilance  is  demanded  by  the  requirement  of  ordi- 
nary care.  Where  the  consequence  of  negligence  will  probably  be  serious 
injury  to  others,  and  where  the  means  of  avoiding  the  infliction  of  injury 
upon  others  are  completely  within  the  party^s  power,  ordinary  care  re- 
quires almost  the  utmost  degree  of  human  vigilance  and  foresight."  ^ 

§  737.  The  party  suffering  damages  by  a  collision  cannot  recover 
"  where  no  fault  can  be  found  on  either  side ; "  that  is  to  say,  no  re- 
covery can  be  had  for  damages  resulting  from  inevitable  accident ;  and 
we  find  that  the  colliding  of  vessels  is  considered  an  inevitable  accident, 
when  it  results  notwithstanding  both  use  every  proper  precaution 
against  danger.' 

irict  Court,  Judge  Giles  Tendered  a  decision  in  the  fonr  coses  of  lil>el  against  tbe 
German  steamship  Numberg,  growing  out  of  the  collision  between  the  steam- 
ship and  the  Norwegian  bark  Azow,  on  the  8th  of  May,  I'W.  The  principftl 
libel  was  that  of  Morton  Beyer,  and  other  owners  of  the  bar^.  who  claimed  $35,- 
000.  It  was  stated  in  the  libel  that  the  bark  Azow,  while  going  down  Chesapeake 
Bay,  May  7,  came  to  anchor.  Tbe  steamship  Naruberg,  coming  u(>  between  12 
and  1  a.  m.,  May  ti,  ran  into  the  bark,  the  latter  sinking  lu  a  few  minutes. 
Four  of  the  crew  of  the  bark  were  killed  or  drowned,  and  the  bark  and  cargo 
-were  lost.  It  was  alleged  that  the  bark  had  all  the  proper  lights  sot,  and 
that  the  colHidon  was  caused  by  the  fault  of  those  in  charge  of  rho  steamship. 
The  second  libel  was  for  $22,000,  the  value  of  the  cargo  of  corn,  shipped  by 
Gill  &  Fisher  of  Baltimore.  The  tliird  libel  was  for  ^5,000,  for  pergonal  inju- 
ries inflicted  by  the  collision,  and  the  fourth,  in  a  small  amount  of  cargo  ship- 
ped. The  answer  of  the  owners  of  the  steamship  denies  that  the  lights  required 
by  law  were  lighted  on  the  bark,  or  that  she  adopted  any  of  the  usual  precau- 
tions to  prevent  a  collision,  or  that  the  collision  was  caused  through  any  fault 
or  carelessness  in  the  management  of  the  steamer.''  Judge  Giles,  in  decid- 
ing the  cause,  held,  that  usually  the  burden  of  proof  is  on  the  vessel  in  motion, 
and  that  the  question  is  whether  she  used  due  care ;  that  if  she  used  duo  care 
and  the  bark  Azow  failed  to  exhibit  proi>er  lights,  that  circumstance  was  to  be 
considered  as  placing  her  in  the  wrong.  He  goes  on  to  speak  of  the  absence  of 
a  fog,  and  of  the  moderate  speed  of  the  steamer ;  of  the  failnre  in  dnty  of  the 
lookout  on  the  bark,  and  of  her  want  of  a  light,  as  bearing  on  and  dutenniniug 
the  fact  of  negligence  on  her  part ;  dismissing  the  libel. 

'  Per  Johnson,  J.,  in  Kelsey  v.  Barney,  supra. 

*  Grace  Girdler,  7  Wall.,  203 ;  Fashion^  1  Nowb.  Ad.,  8 ;  Steinbach  y.  Rae,  14 
How.  U.  8.,  532. 


57G  JjXw  op  bailments. 

Id  determining  the  degree  of  skill  and  care  required  by  law,  it  is  a 
rule  that  the  master  and  men  on  board  of  a  vessel  cannot  excuse  their  fail- 
ure to  control  her  movement  at  the  very  moment  of  the  collision,  where 
they  have  negligently  brought  her  into  a  position  rendering  the  accident 
inevitable ;  they  are  bound  to  exercise  foresight  to  prevent  reaching  a 
point,  where  her  movement  cannot  be  controlled.^  They  are  bound  to 
use  skill  in  the  navigation  of  their  vessel,  and  they  have  a  right  to  assume, 
and  act  u]^on  the  assumption  that  every  other  vessel  will  be  navigated 
with  like  skill,  especially  upon  a  river  crowded  with  craft  of  every 
kind  J*  and  so  they  are  not  chargeable  with  an  accident  resulting  from  a 
sudden  failure  in  the  movement  or  control  of  another  boat.^  And  it 
appears  that  a  person  on  the  vessel,  or  having  property  on  the  vessel 
thus  mismanaged,  cannot  recover  against  the  other  vessel  for  injuries  or 
losses  arising  from  this  fault  in  navigation ;  a  recovery  can  only  be  had 
against  the  owners  of  the  vessel  which  is  in  fault/  But  under  the 
principle  affirmed  in  this  State,  a  passenger  on  the  injured  vessel  should 
not  be  considered  as  so  identified  with  the  vessel,  that  negligence  in  its 
management  will  defeat  his  recovery  for  a  personal  injury  caused  by 
the  collidmg  vessel.*  If  the  collision  results  from  negligence  on  the 
part  of  both  vessels,  he  has  a  right  to  recover  against  both.® 

§  738.  The  omission  to  comply  with  a  statutory  regulation  or  precan- 
tionary  measure,  directly  contributmg  to  an  injury,  deprives  the  neg- 
ligent party  of  any  claim  to  compensation.'  A  failure  to  comply  with 
a  prescribed  rule  of  navigation,  specifying  the  lights  to  be  carried,  is  neg- 
ligence ;  and  existing  at  the  time  of  a  collision,  it  raises  a  strong  presuinp- 
tion  against  the  master  and  owners ;  it  casts  upon  them  the  burden  of 
showing  that  the  injury  did  not  result  from  the  omission."  The  want 
of  the  required  lights  is  of  no  avail,  where  it  appears  that  the  collision 
resulted  from  other  causes  ^  and  where  the  evidence  tends  to  show  that 

^  Crockett  v.  Newton,  18  How.  U.  S.,  581 ;  Aostia  y.  N.  J.  Steamboat  C<s  43^ 
K.  Y.,  75,  80. 

*  Beck  V.  East  Elver  Ferry  Co.,  6  Eobt.  E.,  82. 
»  Hoffman  v.  Union  Ferry  Co.,  47  N.  Y.,  176. 

*  Simpson  v.  Hand,  6  Whart,  311 ;  Kennard  v.  Barton,  12  Maine,  39. 

'  Chapman  v.  New  Haven  E.  Co.,  19  N.  Y.,  341 ;  Brown  v.  N.  Y.  Central^* 
32  K.  Y.,  597 ;  Webster  v.  Hudson  Elver  Eoad,  38  N.  Y.,  260 ;  Eaton  v.  Boston  &. 
Lowell  E.)  11  Allen,  500.  | 

>  Colegrove  v.  N.  Y.  dt  N.  H.  dt  Harlem  E.  Co.,  20  N.  Y.,  492 ;  see  Bridge  t.  ' 
Grand  Junction  E.  Co.,  3  Mees.  &,  Wels.,  244 ;  Catlin  v.  Hills,  8  Com.  Bench, 
123 ;  Child  v.  Heam,  L.  E.  9  Exch.,  176,*  Lockhart  y.  Lichten thaler,  46  Penii. 
8t.,  151 ;  see  also  Hoffman  v.  Union  Ferry  Co.,  47  N.  Y.,  176,  181. 

»  Thorp  v.  Hammond,  12  Wall.,  408. 

*  Waring  v.  Clarke,  5  How.  U.  8.,  441. 
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liie  collision  resulted  from  other  causes,  it  becomes  a  question  of  factfoif 
toe  jury^  whether  the  want  of  lights  contributed  to  the  injury.* 
.  A  failure  to  carry  the  required  lights  in  a  fog  does  riot  absolve  another 
Tessel  from  the  duty  of  using  all  the  usual  and  proper  means  to  avoid 
a  <k)llision,  such  as  revelling  the  engines  or  changing  (lie  course.  As 
soon  as  the ! danger  is  discovered,  both  vessels  are  bound  to  accept  the 
situation,  an^  do  all  that  can  be  done  with  Safety  to  prevent  injury  ;  and 
if  the  vessel  carrymg  proper  lights  fails  in  this  duty,  and  a  collision  re- 
aults  from  such  failure,  the  master  and  owners  are  liable  for  the  result- 
ing damages.  *  ■  "  If  the  absence  of  the  proper  signal  lights,  or  the 
attempt  to  traverse  the  harbor  in  a  dense  fog,  did  not  cause  the  collision 
or  contribute  to  it,  but  the  situation  of  the  injured  vessel  was,  notwith- 
standing those  circumstaiices,  seen  by  and  knoDni  to  the  colliding  vessel, 
and  the  collision'  could  by  the  exercise  of  reasonable  care  and  skill  on 
the  part  of  the  latter  have  been  avoided,  the  injured  vessel  doing  all 
that  could  bo  done  to  avert  the  darigeir,  the  consequences  must  fall  upon 
the  vessel  by  whose  acts  and  neglects  the  injury  was  caused.  The  dam-- 
ages  in  that  case  are  attributable  solely  to  the  neglect  and  want  of  care 
and  skill  of  the  colliding  vessel."  ' 

,  §  .739.  When  two  .  steam  vessels  are  meeting  end  on,  or  nearly  end- 
on,  so  as  to  involve  risk  of  collision,  the  helms  of  both  must  be  put  to 
port,  so.  that,  each  may  pass  on- the  port  side  of  the  other  ;^  and  the  rule, 
is  the  same  where  two  sail  vessels  are  meeting  end  on,  or  nearly  end  on,- 
d!*  as  it  is  often  t<ermed,  head  and  head,  or  nearly  head  and  head.^ 
These  rules,  reduced  to  the  form  of  statute  law  in  1864,  are  often  referred 
to  as  the  law  of  the  road ;  they  did  not  originate  In  the  statute ;  they 
had  their  origin  in  the  rules  of  navigation  existing  long  before  the  stat- 
ute was  passed.^    They  apply  when  sailing  vessels  or  steam  vessels  are 

■   '  "VThitehall  TranBp.  Co,  v.  N.  J.  Steamboat  Co.,  51  N.  Y.,  369 ;  47  N.  Y.,  716. 

»  Per  Allex,  J.,  in  Hoffman  v.  Union  Ferry  Co.,  47  N.  Y.,  176, 184. 

;   »  Rule  Eighteen,  R.  S.  of  U.  S.,  823 ;  Act  of  1864. 

*  Rnle  Sixteen.  . 

'  *  The  Johnson,  9  Wall.,  146, 150.    Damages  were  claimed  in  this  case  on  ac- 

eennt  of  a  colli sionwliic^  occurred  in  the  East  Hirer  on  the  9th  of  December, 

1863,  when  the  following  Rales  of  Navigation  were  considered  in  force  : — 

*'RuLis  1.  When  steamers  meet  'head  and  head,Mt  shall  be  thednty  of 
each  to  pass  to  the  right,  or  on  the  larboard  side  of  the  other ;  and  either  pilot,  . 
npon  determining  to  pursue  thia  course,  shall  ffiye  as  a  signal  of  bis  intention 
onAbhort  aud  distinct  blast  of  his  steam-whistle,  which  the  other  shall  answer 
promptly  by  a  similar  blast  of  the  whistle.  But  if  the  course  of  each  steamer  is 
Bi|  far  on  tn.e  starboard  of  the  other  as  not  to  be  considered  by  the  rules  aa 
meeting  'bead  and  bead,'  or  if  the  vessels  are  approaching  in  sncb  a  manner, ; 
that  passing  to  the  right  ^as  above  directed)  is  unsafe,  or  contrary  to  rule,  by 
the  pilot  of  either  vesssls,  the  pilot  so  deciding  shall  immediately  give  two 
short  and  distinct  bla8t9  of  his  steem- whistle,  which  the  other  pilot  shall-  an-* 
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npj^roaohing  each  other  from  opposite  directionSi  hekd  imd  heafl^  ^  as  <b 
involve  risk  of  collisiOti.  Each  vessel  pc^rt^i  its  heM  and  p^scs  to  tfai( 
right ;  that  iS;  on  the  port  side  6f  the  6tb6r  teds(5t.  The  rntes  d6  not 
apply  when  vessels  are  meeting  eacli  other  at  right  idfgleS;  ^  ai^d  the;f 
do  ^pply  when  vessels  on  different  courses  mdst  cross  sd  neat  that,  by 
continuing  their  course  they  incur  the  risk  of  cMIlsion^  hetfd  to  head,  or 
bow  to  bow,  or  nearly  so  |  as  Where  the^  ar6  kppfd&ti^g  each  6th<^ 
6n  oblique  courses.* 

Independent  of  the  act  of  Gongi^sS;  steami  ve^hr  &re  regarded  In  {il6 
light  of  vessels  navigating  with  a  fair  ^ind;lHi(}  krh  xthdet  Oblf^tibh 
to  do  whatever  a  sailing  vfesdel  going  freei  off  with  a'  fair  Wind,  wotilft 
be  required  to  do  under  siifiiiair  ciihcumstalid^s.  Hsc^iifg  shpMbf  )K>#er 
to  direct  and  control  their  coutse  and  speedy  thfey  ttitrst^  in  approach- 
ing them,  take  every  precautioh  to  keep  out  of  th6  ^ay  Of  sftiHng  vessefe? 
The  rule  of  navigation  permits  a  sailing  vessel,  whJ?ri  fff)proaCbtn'g  & 
steamef ,  to  hold  on  her  coufs^  ^  and  oMg^s  tho  steattfef^  a^  a  gcncrirf 
rulcj  to  keep  but  of  the  way.^  - 

§  740,  The  fule  of  the  road  dOe^  iiot  r^cfufrcf  vfesscls  otftt^atfters  In  tU 
cases,  and  under  all  circumstances,  tb  j)as9  eac^h  other  (5ri  the  right. 
Bein^  about  to  meet,  each  must  take  siich  a  covtr^  and  ditectibn  as  wlil 

8wer  hf  two  fiimilar  blasts  of  his  ^Iiistl6,  arid  they  shall  pass  to  the  left,  ot  <m 
the  sfarboatdftkle  of  each  other.  .   >: 

.  **  Rule  2.  Wh^ii  stearners  are.  approachin":  each  other  in'  an.obliqne  diwo- 
tion,  they  will  pass  to  the  right;  ns  if  meetin'jj  *  licAd  and  h^ud,'  and  tUo  signal 
by  whistio shall  bo  giteurfnfl  a,iis^e^d  promptly,  as  in  that  6ase  speciHed. 


VCRS^l 

tho  ,  ^  .^ 

60  in  "Sonbt  shjiiriiuniediatcly^  signify  tho  .sauie  by  givinjj  several  short  and 
r^pid  blasts  of  tho  steam- whistle,  and  if  tho  vessels  shall  liavo  approached 
within  half  a  mile  of  each  other,  both  shall  be  immediately  slowed  to  a  speed 
barely  snfflcient  for  steerago^way,  until  thojiropcjp  signals  are  given,  answered, 
add  lindcrsf  oo«1,  or  until  this  vessels  sliall  have  fiassed  eacli  other. 

**  Rule  4.  Tho  signals,  by  Vlowing  of  tho  eteanirt^histle,  shall  be  given  ai)d 
answered  by  pilots,  in  compliajice  with,  these  i^les,  not  only  wlicn  meeting 
*  head  and  head,'  or  nearly  so,  but  at  all  times  when  passing  or  ^leeting,  at  a 
distance  within  half  a  mile  of  each  other,  and  whether,  pastiing  to  the  star- 
board or lacboatd. 

**  N.  B.  Tho  foregoing  rules  aro  to  be  complied  with  in  all  cases,  except  wbcn 
steamers  are  iiavi^atin^ju  a  crowded  channel  or  in  the  vjcinify  of  wharves.; 
under  these  clrcnmstances  Steamers  must  bo  run  ana  managed  witli  great  cau- 
tion, sounding  tho  whistio  arf  liiay  bo  nccessatry/  to  guard  agaiust  collisions  or 
otlief  accidents."  ,     . 

\  Huni  V.  Hobo'kon  Land  &  t  Co.,  1  Hilton,  tGI,  1,65 ;  3  E.  I>.  Smith,  144. 

*  Idem;  per  WdoDRUFFj  J.,  3  E.  D.  Smith,  144,  147. 

'  Hawkins  v.  D.  &  O.  Steamboat  Co.,  2  Wend.,  452;  St.*  John  v.  Pjune,  id 
H6w.  U.  S.,  557 ;  9  Wall.,  146;  153.  , 

*  K.  Y.  <t  Liverpool  U.  S.  Mail  8.  Co.  v.  Ri^mbatl,  2l  itdw.  U.  g.,  37-2,  383; 
The  Warrior,  4  Englibh  (Moak),  COS;  Beat  v.  Marchais,  8  Eflgliah  (Moak),  tIS. 
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Be  least  litely  to  jnjuro  the  olhor,'  and  \vii|  tie  best  cailciilated  to  avoid 
a  cdllisidri ;  and  that  vessel  or  steamer  whicH  has  tli6  greatest  facilities^ 


be 
a 

for  choosing  arid  taliirig  its  adopted  course,  the  most  facile  and  available 
inotive  power,  and  consequent Jy  ibe  greater  control  over  its  own  move- 
meritsj  is  callecl  upon  to  give  the  preference  to  tfie  other,  and  yield  to  it 
in  the  choice  of  routes.  This  qualification  of  <ho  rule  of  the  road  has 
i^cen  applied,  where  a  steamboat  catryiri^  fiassengers,  coming  up  thd 
Itudsoh  at  full  speed  with  the  tide  in  her  favor,  met  a  smaller  steamboat 
encumbered  with  a  tow,  moving  down  the  river  about  four  miles  an  hour,' 
in  a  wide  channel.  The  circuinstanccs  wore  cohsidei'cci  such  as  to  re- 
quire the  steamboat  riidving  with. speed  to  avoid  the  other,'  arid  hold  her 
liable  in  damages  for  a  neglect  of  this  duty.^ 

Every  circumstance  is  to  bo  considered  ^  in  determining  f lie  duty  of 
each  vessel :  e.  g..  the  tide,  the  wind,  the  relative  position  of  the  vessels: 
and  the  usual  course  or  custom  of  navigation  pursiiea  on  tha  water.* 
Duo  regard  niust  be  had  to  all  the  dangers  of  navigation,  lincl  to  the 
special. circumstances  whicH  render  a.  departure  pfopei',  from  thp  usual 
rule  of  thei  road,  or  from  the  regulations  for  preventing  collisions. 
There  being  ho  dangers  of .  navigation,  and  no  special  circumstanced 
justifying  a  departure  froiri  the  ordinary  rule,  a  vessel  is  bound  to  follow 
the  riilo  of  navigation  whict  is  at)plicabie  to  tile  situation.'  And  yet  i 
failure  to  comply  with  a  rule  of  navigation^  in  a  given  particular,  will 
Hoi  defeat  a  recovery  for  an  injurv  riot  arising  from  the  omission,"*  oi^ 
which  ought  to  have  been  prevented  by  tlie  other  vessel. 

The  rules  of  navigation  require  that  a  riioving  vessel  shall  keep  a 
suflicient  "watch  or  lookout,  properl^^  placed,  at  night  to  guard  against 
the  danger  of  a  collision.  But  the  usual  rule  does  not  apply,  or  does 
not  prevent  a  recovery  of  damages  for  an  injury,  where  the  collisioii 
could  not  have  been  guarded  against  by  a  lookout,  or  where  it  is  clcaf 
that  the  want  of  one  had  no  agency  in  causing  the  collision.^  The  kind 
of  lookout  to  be  kept,  depends  upon  the  presence  of  .few  or  inany  ves- 
sels, the  darkness  of  the  night  and  the  rate  of  speed.^ 

»  Blanchanl  v.  K.  J.  S'tcamboat  Co.,  ^6  N".  t.,  202 ;  .1  l!J:X  S.  C.  (I.  &  C.),' 
771 ;  The  St.  John,  t  Blatcti.,  220 ;  the  Syracuse,  9  Wall.,  672. 

«  Malcoinsou  v.  6cn.  Steam  Nav.  Co.,  4  Eiiglfsh  (Moal;),  1S3';  TIio  Velocity; 
Law  llcp.,  3  P.  C.  44,  40.  . 

»  The  \Vamor,  4  En^^ish  (Moak),  (503  j  MortoiV  v.  ItiitcTilribon ;  Tho  Falk- 
land and  tho  Kp^trel,  4  English  (Moak),  191. 

*  Whitx3haU  Transii.Co.  v.  K.  J.  Steamboat  Co.,  5l  1^.  f .,  tido, 

«  Tho  Farragiit,  10  Wall.,  331 ;  Thorp  v.  Ifiiinmond,  12  Wall.,  40.^;  10  HowJ 
U.  S.,  557 ;  Blanchanl  v.  N.  J.  Steamboat  Co.,  50  N.  t.,  202. 

•  Tho  Iron  Duke,  2  V^.  Rob.,  377  ;  Chamberlain  v.  Wanl,' 21  ITow  U.  S^,  54S, 
192;  N.  Y.  Transp.  Co.  y.  Phila.  Steam  Nav.  Co,,  22  How.  U.  S.,  4C1 
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-  §  741.  It  is-  proper  for  us  in  this  .connection. tq  indicate  the  eouEcefli 
of  the  rules  of  navigation.  A  rule  emanating  from  the  Trinity-House, 
although  it  does  not  constitute  a  lawjp^  se,  is  nevertheless  regarded  in 
England  as  a  rule  to  be  observed,  having  the  approbation  of  the  best 
masters,  and  being  in  most  cases  upheld  by  the  court  of  adnliralty.^ 
The  Trinity -House  was  originally  chartered  and  organized  as  a  guild  or 
fraternity,  under  a  religious  name,  for  the  advancement  of  commerce 
and  for  the  protection  of  ships  and  vessels  by  proper  riegulations.  It 
began  as  a  society  of  good  sailors  an^  exp^riencecl  masters  and  nautical 
iXien,  who  were  clothed  with  power  to  erect  lighthouses  and  other  sea- 
marks along  the  coast,  to  appoint  pilots  to  conduct  ships  in  and  out  of 
the  river  Thames,  to  settle  the  rates  of  pilotage,  and  among  other  things 
to  hear  and  determine  certain  complaints  of  officers  and  seamen,  under 
an  appeal  to  the  court  of  admiralty.^  It  ha^  been  from  time  to  time 
Variously  modified  and  now  acts  in  respect  to  the  general  subject  of  nav^ 
igation  in  a  manner  analogous  to  that  of  a  board  of  merchants }  its  orders^ 
without  having  the  abBolute  and  binding  force  pif  law,  are  treated  as 
rules  of  good  seamanship,  of  authority  so  far  as,  and  J>ccause  they  are 
evidence  of  the  customary  laws  and  usages  observed  by  men  engaged  in 
the  business  of  navigation.  The  Trinity  masters  and  brethren  still  ser^e 
as. a  kind  of  advisory  jury  to  assist  on  trials  in  the  court  of  admiralty,^ 
(  Becent  regulations  for  preventing  collisions  at  sea,  made  by  a  British 
order  in  council  under  au  act  of  Parliament,  have  a  more  positive  effect, 
like  the  rules  prescribed  by  our  act  of  Congress;*  and  yet  they  are  to 
^)e  intorpreted,  like  any  other  statuto  modifying,  or  in  some  cases  ren- 
dering more  explicit,  the  existing  rules  of  navigation.* 
.    §  742.  The  duty  of  sailing  vessels  crossing  each  other's  track,  has 

*        ■  •  •  *        -  _ 

])een  reduced  by  atatuto  to  this  expression :     "  When  two  sail-vessels 
are  crossing  so  as  to  involve  risk  of  collision^  then,  if  they  have  the 

r 

*  The  Duke  of  Sassex,  1  Wm.  Rob,  R.,  274 ;  Tho  Velocity,  Law  Rep.,  3  C.  P., 
4  English  (Moak),  18?,  187. 

*  The  society  wad  chartered  by  Henry  Till.,  1515,  and  established  and  con- 
firn^ed  under  the  name  of  the  Master,  Wardens  and  AssiBtants  of  tho  Guild  or 
j^faternity  of  tlie  Most  Glorious  and  Undivided  Trinity,  and  ojf  St.  Clement  in 
the  Parish  of  Deptford,  Strand,  iii  the  County  of  Kent ;  and  it  was  allowed  \A 
receive  a  certain  duty  from  ships  for  the  support  of  lighthouses. 

>  1  Wm.  Rob.  R.,  S74 :  see  McCuUock's  Dictionary ;  4  English  (Moak),  183; 
ld7. 

*  The  "  Regulations  for  preyentlng  Collisions  at  Sea"  were  made  by  an  or. 
der  in  conncll,  under  the  Merchant  Shipping  Amendment  Act  of  JulySS),  1;^:S. 
and  act  of  Congress  was  passed  in  1064. 

<  The  Jobnaon,  0  Wall.,  146 ;  Steamship  v.  RnmbaU,  SI  How.  U.  S.,  ^n%  383 ; 
ante  }  739,  i  734.       . 
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wind  on  different  sides,  the  vessel  with  the  wind  on  the  port  side  shall 
keep  out  of  the  way  of  the  vessel  with  the  wind  on  the  starboard  side, 
except  in  the  case  in  which  the  vessel  with  the  wind  on  the  port  sido 
is  close-hauled,  and  the  other  vessel  free,  in  which  case  the  latter 
vessel  shall  keep  out  of  the  way.  But  if  they  have  the  wind  on  the 
same  side,  or  if  one  of  them  has  the  wind  aft,  the  vessel  which  is  to 
windward  shall  keep  out  of  the  way  of  the  vessel  which  is  to  le4?.ward." 
Under  this  rule,  it  being  the  duty  of  one  vessel  to  keep  out  of  the  way, 
the  other  vessel  is  to  keep  her  course ;  ^  subject  only  to  this  qualification, 
that  due  regard  inpst  bo  had  to  the  dangers  of  the  navigation,  and  to 
the  special  circumstances  which  may  render  a  departure  froni  the  ruhs 
necessary  to  avoid  immediate  danger. 

The  combination  of  circumstances,  in  which  two  meeting  vessels  find 
themselves,  may  bo  extensively  varied  by  the  state  and  direction  of  the 
wind,  and  the  relative  position  of  the  vessels  towards  the  wind  an^ 
towards  each  other j  and  hence  the  law  of  the  seals  continually  modi- 
fied to  meet  these  changing  circumstances.  The  analogous  law  of  the 
road  yields  to  emergencies,  but  not  to  so  great  an  extent.  In  one  case 
the  presiding  Judge  in  a  District  Court  took  the  testimony  of  experi- 
enced navigators,  to  this  effect ;  'f  In  our  answer  to  former  questions,  we 
have  stated  the  rule  or  usage  to  be,  that  when  two  vessels  are  approach- 
ing each  other,  both  having  the  wind  free,  and  consequently  the  powef 
of  readily  controlling  their  movements,  the  vessel  on  the  larboard  tack 
should  give  way,  and  thus  each  pass  to  the  right.  This  rule  should 
govern  vessels  too,  sailing  on  the  wind,  and  approaching  each  other, 
when  it  is  doubtful  which  is  to  windward.  But  if  the  vessel  on  the  laf- 
bosird  tack  is  so  far  to  windward,  that  if  both  persist  in  their  course  the 
other  will  strike  her  on  the  leeward  side  abaft  the  beam,  or  near  the  stem, 
in  such  case,  the  vessel  on  the  starboard  tack  must  give  way,  as  she 
can  do  so  with  greater  facility  and  less  loss  of  time  and  distance  thac 
the  other.  These  rules  are  particularly  intended  to  govern  vessels  ap- 
proaching each  other,  under  circumstances  that  prevent  their  course' 
and  movements  being  readily  ascertained  with  accuracy ;  for  instance; 
in  a  dark  night  or  dense  fog.  At  other  times,  circumstances  may  rendei^ 
ft  expedient  and  proper  to  depart  from  them  j  for  we  consider  thenr 
all  subordmate  to  the  rule  prescribed  by  common  sense,  and  applicajble 
to  all  cases,  under  any  circumstances,  which  is  that  every  vessel  shall 
keep  clear  of  every  other  vessel  when  she  has  the  power  to  do  so,  not- 
withstanding such  other  may  have  taken  a  course  not  conformable^  to 
established  usage.    We  can  scarcely  imagine  a  case,  in  which  it  would 

»  9.  S.'of  U.  S.,  823;  Rules  17,  23  aod  ^4. 
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be  justifiable  to  persist  in  a  course,  after  it  had  become  evidexft  that  col- 
lision would  ensue,  if  by  chapging  such  course  tlie  collision  Qould  be 
avoided."  ?       '    ' 

The  Trinity-House  regulations  are  of  authority  for  the  9ame  reason 
as  decisions  ai  common  law ;  not  as  making,  'but  simply  ^recognizing  the 
existing  law  of  usage  and  custom.^    The  decision  of  a  court  is  the 

''.  >  '  •  *  M*  '1'"  »''•'■  ""l'.  \'  '• 

higher  and  more  solemn  evidence,  but  sti|l  only  an  evidence  or  yeitness 
of  what  the  law  is.  In  other  words,  the  Trinity-JIouse  regulations  cjo 
not  purport  to  enact,  t)ut  to  sjate  certain  rules  as  recognized  and  estab- 
lished by  the  usag'es  of  navigation.^ 

§  743.  When  two  sailing  vessels  meet,  baying  the  wind  fair,  the  rule 
is,  that  each  is  to  pass  on 'the  larboard  hand.  But  if  a  yessel  is  going 
close-hauled  to  the  wind,  and  another  meeting  her  is  going  free,  the  rule 
at  sea  is,  for  the  yessel  meeting  her  to  go  to  leeward }  and'  the  rea.son  of 
it  is,  that  otherwise  the  yessel  going  to  windward  would  lose  her  posi- 
tion, and  coulcj  not  get  in  again,  without  ano|;her  tack,  and  ij;  would  be  an 
inconvenience  to  her,  and  not  to  the  yessel  going  free,  put  the  yessel 
having  the  wind  may  either  go  to  jeeward  pr  \yinc|warc|,  (fs  ^l^e  bc^tcaii; 
she  is  bound  ^o  suppose,  as  a  gejieral  rule,  that  the  yessej  going  to  'wind- 
\vard  will  keep  her  position;  that  is  to  say,  t^o  ship  ^yliich  is  going  Jo 
windward,  is  to  keep  to  windward,  and  the  ship  thai  hjis  tjie  wind  "free  js 
to  bear  away.*  It  is  but  a  nio(lification  of  this  riile,  t]iat  a  yessel  sail- 
ing before  or  with  tJie  wind,  should  majie  way  for  one  that  is  sailing  Jy 
or  against  it.'  For  the  law  imposes  upon  the  vessel  baying  the  wind 
ifreo  or  fair,  the  obligation  of  taking  proper  measure^  to  gel  out  9f  the 
way  of  the  vessel  that  is  close-hauled,  a^d  of  showing  tba|.  she  h^  don^ 
^0,  and  if  she  does  not,  the  owners  of  it  are  }*espQQsil)lp  for  the  loss 
which  ensucs.f 

.  As  vessels  tjiat  meet  at  sea  may  be  crossing  each  pther^s  track  in  every 
conceivable  direction,  it  i3  ipipossible  that  any  single  rule  should  cm- 
brace  all  cases.  But  the  principle  anipiatmg  |hese  rules  of  n^jiyigatiQii 
seems  to  be,  that  each  vessel  shall  do  itJs  endeavor  io  avoid  collision,  and 
that  that  vessel  shall  giye  way  or  heave  aboi;t  to  avoid  the  danger 
which  can  do  so  most  easily  and  "with  the  least  inconvepience  or  loss  of 
time.''  .  On  tlus  gropnd,  a  yessel  sailing  ^itli  a  fair  wind  apd  xnoying 

^  Lowry  v.  Steamboat  Portland,  1  Law  Hep.,  313,  318,  A.  D.  1839. 

*  Duk«  o^  Siissex,  i  W.  Rob:  R.,  274 ;  S'kent's  Comin!,  230.'     ' 
»  Tho  Friends,  1  W.  Rob.  (N.  A. )  R.,  478. 

*  Ilandaysyde  and  othcr»  v.  WHbod  and  others,  3  Gaxr.  4p-  ^^7^^  B-»  $88. 
'  Jameson  y.  Drtnkald,  ^2  ^oore  R.,  I48. 

8  The  WoodropSi'ms,  2  Dodson'b  Rep.j  83. 

'  3  Kent's  Comm.,  230.  231 :  Tho  Syracuse,  9  Wall.,  672, 
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inorc  rapidly,  pd  Mng  ^i^Qire  updpr  the  Qo^trpl  of  her  officers  and  crew 
than  a  vessel  which  has  not  the  win^,  is  \>o\m(L  to  give  way.  The  rea-' 
son  of  this  rule  api)lies  to  steaniboats  at  all  times,  since  they  have  al- 
ways a  propelliflg  power,  ejjuJ^l  to  ^  favprj^^p  wind,  which  renders  the 
vessel  perfectly  iiii|nageablp.f  Sf),  top,  a  ves^^l  under  sail  must  bear 
away  from  a  vps3el  at  apphpr;  bQoausp,  beipg  iwjdprjnotiou,  her  direction 
may  be  easily  chaijged.? 

§  744.  It  i3  a  rule  pf  Jhe  Tri^iity-PpusQ,  adppted  by  the  cqurt  of  ad- 
miralty, ''  that  when  steapi  ypssels  pn  ^if^^e^t  ppiirses  must  unavoida- 
bly and  uecessarily  cross  sp  ijefir  tjiat  by  pcjnUuuing  their  respective 
courses  there  would  ))e  a  ris|£  pf  coming  into  collision,  each  vessel  shall 
put  her  helm  to  pqrt  so  as  always  tp  pass  on  tbp  Itirbpard  side  of  each 
other."  '  Apd  tjip  fulp  is  ^oubtjess  the  saipp  whether  the  yessd  is  en- 
gaged in  carryii^g  p^ssepger^  pr  freight,  qx  whether  it  is  under  the  com- 
pand  of  the  master,  or  a  pjlot,  who  }s  cQns|dpre4  waster  pro  bac  vice.^ 
In  Denison  v.  Seymour,  it  is  adjudged  that  the  m^^ter  of  a  steamboat, 
employed  in  the  tfansppftiitipi^  pf  p^isspi^gec^,  like  the  master  of  a  vessel 
engaged  iu  ].ho  merchant  servicp,  i^  answprablefor  the  diligence  of  all  to 

^  TUe  ShaDnop;  2  Ilagg.  J^,,  173 ;  Sawkins  v.  Dutchess  d&  Orange  Steamboat 
C^.,  ?  Wend.  B.,  452. 

Action  ou  the  case  £pT  an  if^ji^ry  ^9  P^^lP^i^'?  sloop  b^  cplljslon. 

On  the  trial,  it  appeared  that  the  vessels  inet  Just  below  the  oyef^langh  be- 
low Albany ;  the  sloop  going  down  the  river  >yith  a  fair  but  Ijght  breeze  at  t^e 
i^j;«  of  two  miles  an  hour;  the  steamboat  going  up  the  river  jit  th^  rate  of  si^ 
ov,  ^eycn  n^Ue^  au  hoif^ ;  the  §lQop  had  just  crossed  the  bar  in  the  usual  channel, 
a^d  iiece^a^ily  rau  near  (^h9  e()^(;ei:p  sihqj^ ;  th$  officers  of  both  vessels  hailed ; 
tlie  plaintiff  on  board  of  his  sloop  called  to  the  officci^s  of  tl^e  st^aipl^pat  to  atop 
the  engine ;  the  pilot  of  t|io  boat  called  to  tl^o  plaiptiif,  ?vho  wasi  at  the  help  of 
his  sloop,  to  bear  away  ;  the  plaintiff  did  hear  away,  bui  as  he  l^ad  but  littl^ 
I^jBad^ay  on  his  vessel,  he  made  but  Uttle  progress ;  the  engine  of  the  steamboat 
was  stopped,  but  the  boat  was  not  backed,  as  she  might  have  been,  and  struck 
with  her  bow  the  waist  of  the  plaintiff's  sloop  and  injured  het  materially.  By 
tlie  court :  *'  The  real  question  is,  whethe^thco$peC9  of  the  steamboat  were  not 
guilty  of  negligence  in  refusipg  ornegl^jting  to  e^^eccise  the  power  th^y  pos- 
sessed, which  would  haye  pfeyented  the  injury.  The  boat  was  perfectly  uuder 
the  control  of  |ts  ofiScer^,  f he  sloop  yvas  not ;  the  ojfficecs  of  the  boat  did  not  en- 
deavor to  (I  void  the  collision  ^hich  they  ipight  have  done  either  by  backing  their 
boat  or  by  going  on  the  west  side  of  the  sloo]),  where  there  was  room  enough 
and  water  Quoagh.  The  sloop  wj^  compelled  to  go  n^i^r  the  east  shore,  in  order 
to  pass  tlie  bar  with  safety,  and  after  pt^iug  the  )>ar,  the  captain  did  {lU  in  his 
power  to  avoid  the  collision  by  endeayoring  t9  gQ  weftt  pf  the  boat ;  but,  from 
the  slow  potiq^  of  th^  sloop,  t]^|s  yr.s^  ifnpraQtioahle  hefoxe  the  boat  struck  him.V 

f  The  Neptune,  1  Dod.  Adm.  Bep^  467 ;  3  Keqt's  Gpinia.,  831. 

f  puke  of  Sussex,  I  W.  Robinson  (X.  A.)  K.,  274. 

*  iiussey  V.  Donaldson,  4  Dallas,  206." 
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whom  is  entmstcd'  the  management  of  the  Vessel,  and  that  he  is  liable 
for  any  injury  done  by  running  the  steamboat  navigated  by  him  against 
and  sinking  another  vessel,  althongh  the  pilot,  who  received  his  appoint- 
ment directly  from  the  owners,  is  at  the  wheel  steering  the  boat,  and  has 
at  the  timet  of  the  acddent  the  exclusive  control  and  direction  of  her 
.  course.^  In  anoither  case,  against  the  master  of  a  steamboat  for  running 
foul  of  a  sloop  on  the  lludson  river,  the  recorder,  before  whom  the  cause 
wa8.tried,'chafged  ihe  jury  that  the  defendant  was  prima  /ark?  liable 
for  the  injury,  and  that  it  lay  upon  him  to  show  that  it  did  not  arisfs 
fr<)m  negligence  on  the  part  of  those  who  navigated  the  st^jamboatj 
that  the  question  of  negligence  was  a  question  of  fact  for  the  jury^ 
and  if  they  were  of  opinion  that  the  plaintiff's  vessel  plight  have 
l)een  avoided  by  the  exercise  of  due  diligence  and  watchfulness, 
plaintiff  would  bo  entitled  to  lai  verdict,  unless  by  reason  of  the  darkness 
of  the  night  the  accident  was  ^used  by  the  absence  of  a  signal  light  on 
board  of  the  sloop,  there  being  no  want  of  care  on  the  part  of  those  in 
charge  of  the  steamboat }  and  the  charge  was  sustained.'  The  owners 
are  responsible  for  damages  occasioned  by  the  mismanagement  of  a  ship, 
though  under  the  care  of  a  regular  pilot  and  navigated  in  obedience  to 
his  directions^  and  the  pilot  is  ens^mirablo  to  tliem.^  It  is  true  the  own- 
ers have  no  voice  in  the  choice  of  the  pilot,  and  it  is  also  tnie  that  the 
vessel  is  navigated  on  their  account,  and  necessarily  subject  to  the  law 
of  the  port  or  place  ;  it  being  the  duty  of  the  master  to  put  his  vessel  in 
charge  of  a'  pilot  as  required  by  law.  Being  in  charge  of  the  vessel, 
the  pilot  is  liable  as  if  he  were  a  common  carrier;  and  the  master, 
being  excluded  from  any  control,  is  not,  for  the  time  being,  responsi- 
ble for  the  movements  of  the  Vessel.^ 

§  745.  The  principles  of  liability  in  cases  of  collision  as  administered  in 
courts  of  admiralty  are  briefly  stated  by  Sir  William  Scott  in  the  case  of 

'  9  Wend.  ]B.,  9.  ^ 

«  Foot  V.  Wiawill,  14  John.  R.,  :J04. 
.  '  Neptnue  the  Secottd,  1  Dodtiou  R,  4G7.  The  employment  and  regulation 
of  pilots  is  lefi/  to  the  State  laws.-  B.  8.  of  U.  8.,  823;  Conimissioners  of  Pilots 
v.  Pacific  Mail  S.  Co.,  5^  N.  Y.,  609 ;  but  it  is  settled  that  Congress  has  the  poxrer 
to  legislate  on  the  subject,  and  thus  suspend  the  State  law.  llendersoa  t. 
Spoflford,  59  N.  Y.,  131. 

*  Brown  v.  Elwell,  60  N.  Y.,  249;  Gillespie  v.  Zittlosen,  60. N.  Y.,  449;  Smith 
T.  Coudry,  1  How.  U.  S;,  28.  The  court  in  this  case  gives  effect  to  the  English 
statute  and  the  law  of  the  port.  See  also  Carmthers  v.  Sydebotham,  4  Maule 
am)  S.y  577 ;  Attorney  General  v.  Case,  3  Price,  302 ;  3  Kent's  Comm.,  176,  and  ' 
notes;  Cooleyv.  Port  .Wardens,  12  How.  U.  8.,  299.  That  the  master  is  not 
liable,  see  Snell  r.  Rich,  1  John.  B.,  304 ;  but  see  Denison  v.  Seymour,  9  Wend., 
9, 11 5  Yates  v.  Brown^  8  Pick.,  22.  • 
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,  the  "Woodrop  Sims :  There  are  four  possibilities  under  'which  an  abcideht 
'  of  this  sort  may  occur.    In  the  first  place,  it  may  happen  without  blame 
being  imputable  to  either  party  j  as  where  the  loss  is  occasioned  by  a 
sitorm,  or  any  ot  her  vis  major  ;  in  that  case  the  misfortune  must  be  borne 
by  the  party  on  whom  it  happens  to  light  j  the  other  not  being  respon- 
sible to  him  in  any  degree.    Secondly,  a  misfortune  of  this  kind  may 
'arise  where  both  parties  are  to  blame  j  where  there  has  been  a.  want  of 
"  due  diligence  on  both  sides ;  in  such  a  caso^  the  rule  of  law  is,  that  the  loss 
Xnust  bo  apportioned  between  them,  as  having  been  occasioned  by  the 
fault  of  both  of  them.  '  Thirdly,  it  may  happen  by  the  misconduct  of 
the  suflx^ring  party  only  j  and  then  the  rule  is,  that  the  sufferer  must 
"bear  1113  own   burthen.    Lastly,  it  may  have  been  the  fault  of  the  shi|) 
which  ran  the  other  down ;   and  in  this  case  the  injured  party  would  be 
'.entitled  to  an  entire  compensation  from  the  other.*  '  > 

§  746.  At  common  law  the  plaintiff  cannot  recover  damages,  for  an  in- 
jury  by  collision  or  otherwise,  attributable  in  any  degree  tohis  ownnegr 
lect  or  want  of  due  care,  unless  the  defendant,  has  been  guilty  of  somo 
intentional  wrong.*  In  a  case  of  mutual  negligence,  the  common  law 
does  not  interpose  in  order  tftmalje  an  equitable  partition  of  the  damages^ 
as  is  frequently  done  in  courts  of  admiralty.^  If  tho  plaintiff  has  e?r 
ercised  ordinary  care,  and .  the  defendant  has  been  guilty  of  negligenoo 
causing  the  injury,  the  action  for  damages  maybe  sustained.''  But  th^ 
plaintiff  cannot  recover  damages  for  an  injury  sustained  by  him  in  the 
act  of  resisting  the  defendant,  or  preventing  him  from  the  exercise  of 
his  legal  right ;  as  where  the  master  of  a  freight  boat  on  tho  canal 
refused  to  give  the  master  of  a  packet  boat  carrying  passengers,  tho 
preference  given  him  by  statute  in  passing  a  lock  and  a  collision  ensued 
pausing  a  slight  injury  to  the  freight  boat.* 

§  747.  The  manner  of  landing  passengers  from  steamboats  navigating 
the  waters  of  this  State,  is  prescribed  in  certain  cases  by  statute,  requir- 
ing  that,  where  the  landing  is  effected  by  the  use  of  a  small  boat,  tho 
engine  of  the  steamboat  shall  be  stopped  while  the  passenger  is  getting 
into  the  small  boat  or  out  of  it  on  board  of  the  steamboat,  and  during 
the  passage  of  the  small  boat  to  and  from  the  shore,  with  this  exception,, 
that  during  such  landing  and  receiving  of  passengers,  the  engine  of  the, 
bo  atmay  be  put  in  motion  in  order  to  keep  the  steamboat  in  proper 

*  2  Dodson.  R.,  83. 

«  Barnes  v.  Colo,  21  Wend.  R.,  1S3  ;  5  Hill  R.,  282. 

'  Harlow  v.  Hiimiston,  G  Cowoii  R.,  l&J  ;  5  Hill  R.,  233,  note  a. 

*  C  Coweu  R.,  192 ;  Rathbun   v.  pay  no,  19  Wenl.  R,  39D;   1  Co  won  R., '78 
'  Fariiswortli  v.  Groat,  6  Cowen  R.,  G9i.    Tlie  navigation  of  the  canals  is 

xegu}at,6d  very  minately  by  the  atatules,  1  R.  S.^  271,  3d  cdr      • 
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dirciction,  and  prevent  her  from  driil[;ing  or  being  driven  on  shore,  and 
also  in  order  to  give  suflBcient  force  to  carry  the  small  boat  to  the  shorou* 
No  passenger  is  permitted  to  enter  the  small  boat,  for  the  purpose  of 
being  landed,  until  it  is  completely  afloat  and  Tvholly  disengaged  from 
the  steamboat,  except  by  a  painter  3  the  small  boat  to  be  supplied  by  a 
good  and  sufficient  pair  of  oars,  and  to  be  signaled  to  the  steamboat  o|i 
leaving  the  shore  and  when  she  arrives  at  it.*  These  and  similar  en- 
actments,  serve  but  to  particularize  and  specify  duties  already  imposed 
upon  the  carrier,  or  involved  in  the  gener2^|  principle  establishing  his 
liability. 

The  same  remark  is  applicable  to  the  several  acts  of  Congress,  regu- 
lating the  carriage  of  passengers  in  n^crchant  vessels,  restricting  the 
number  to  be  received  to  the  reasonable  capacity  of  the  vessel,  and  re- 
quiring that  they  shall  bo  properly  ventllate4,  and  adequately  supplied 
with  provisions  for  the  voyage.  The  duties  pf  the  carrier  are  minutely 
specified,  and  penalties  are  imposed  for  the  violation  of  theni,  so  as 
to  afford  to  the  public  a  sufficient  guaranty  for  their  fulfillment,  and 
thereby  to  counteract  the  carrier's  teraptat^n  to  crc^wd  a  gceat  number 
pf  passengers,  frequently  emigrants  of  the  poorer  class,  into  a  small  ves- 
sel, exposing  them  to  the  diseases  incident  to  a  sea  voyage,  in  an  over- 
iirowded  and  badly  ventilated  vessel.  It  was  found  by  experience  that 
the  passenger's  remedy  against  the  carrier,  on  bis  contract  was  not  sufii- 
dent  protection  against  this  kind  of  imposition  ;  and  hence  the  statute 
law  has  provided  a  means  of  vindictive  punishment,  in  the  shape  of 
penalties,  thus  making  the  ci^rrier's  avaoco  and  caution  the  pledge  of 
fidelity  in  the  discharge  pf  his  duties.  In  this  way  his  love  of  gain 
is  arrayed  against  itself,  and  made  to  neutralize  its  vicious  properties.' 

§  748.  Steam  vessels  are  subject  to  a  further  and  difTcrcnt  kind  of 
temptation,  as  well  as  to  other  and  more  numerous  dangers.  Accord- 
ingly, those  acts  of  Congress  which  provide  for  the  better  security  qf  tho 
lives  of  passengers  on  board  of  vessels  propelled  in  whole  or  in  part  by 
steam,  are  of  a  much  wider  scope.  T^hcy  provide  that  such  vessels 
shall  bo  enrolled  and  licensed  j  that  their  boilers  and  machinery  shall  be 
duly  inspected  oncQ  every  six  months ;  that  a  certificate  of  such  inspec- 
tion shall  bo  given  and  posted  up  in  some  conspicuous  part  of  tho  boat ; 
that  tho  owners  of  such  licensed  boats  shall  employ  a  competent  number 
of  experienced  and  skillful  engineers;  that  the  steam  shall  bo  regulatod 
and  kept  down  in  a  particular  manner ;  that  evqry  steam  vessel  engaged 

1  S  K.  S.,  949, 5th  eO. 

,,   •  Idem. 
>  See  acU  of  1847, 1848, 18i9,  in  Appendix,  and  fi.  jS.  9f  U.  S.f  B93k  869. 


4n  tho  if ^sportatjon  pf  fre|g}it  or  pas9eng^]:s  ^\,  se^  or  on  t^e  Jal^ea  shall 
.carry  two  or  more  yay|3  Qr  }Qpg-l)oal;3,  apcoirdiijg  Jio  }ier  toftn^ge,  each 
pf  whiob  8)iaU  be  eompe|;pnt  to  cai:ry  at  least  t^wejaty  perspns ;  ik?^t  eac)i 
vessel  shall  \>e  fuirpishe^  i^ith  a  Qi^otiop  bose  and  ^rp-engi^e  fui|3  hose  suit- 
able to  be  worked  in  pase  pf  fire  ;  t^b^t  each  yessel  sb^U  carry  signal 
■  jights  during  tb«  Wgbt ;  tbat  ^  faijurp  lA  tbpse  duties  shall  be  visited 
.by  pei^alties  ^i(d  by  iiidiptix)QPt;  that  .eyery  paptaip,  pQgineer,  pilot  pr 
other  person  pfnplpyed  on  such  steam  ypssel  by  )yhpse  miscpnduct;  neg- 
ligence pr  in^tte»|;ipn  to  bis  pr  ttieir  respective  duties  the  life  of  ^y 
person  pp  bpard  p^ay  be  de^ffpyed,  sha}^  be  ^eepipd  gujlty  pf  man- 
f  laughter,  ^i^d  pn  convictipn  §entenped  to  ponfineniept  ^i  hard  labor  for 
^  period  not  mprp  than  tep  ypars ;  ^nd  that  in  all  actions  against  the 
4)wner8  of  steaniboats  for  injuries  arising  to  person  pr  propprty  from  the 
]l)ursting  of  the  boiler  of  9oy  stpambo^it,  or  the  collapse  of  a  flue,  or 
other  injuripu?  pspapp  pf  stes^Qi?  the  fact  of  such  fiQcident  shall  be  taken 
^  {\x\lprifmX(M<ie  evidenpe,  ^ufiiQipnt  to  charge  the  defendant,  or  those 
in  his  emploympnt,  with  negligpnpp;  until  be  shall  show  that  no  negli* 
gence  has  been  pommittcd  by  him  or  those  in  his  employment.?  Though 
|ihpse  proyisipnp  dp  Qot  pst^blisb  ^ny  (ley  prinpiplp  of  responsibility,  they 
are  of  great  impprtancp  ^9  pointing  out  the  p^iculars  of  the  carrier's 
duty  and  furnishing  to  i]ie  pubUo  the  means  for  its  enforcement.  Ab 
bet\f een  the  carrier  ^nd  the  passenger,  a  failure  to  comply  with  them  ib 
evidence  of  neglect,  which  in  most  Cases  of  injury  casts  upon  the  carriev 
the  burden  of  showing  that  the  injury  did  not  occur  in  consequence  of 
his  neglect  or  yant  qf  dup  di)]ge|icp. 

§  749.  These  statutes  were  not  intended  to  limit  the  common  law 
liability  of  ship-owners,  as  carriers  of  passengers.  Their  object  was  to 
provide  additional  safeguards  and  better  security  for  thpliy^s  of  passen- 
gers on  steam  vessels }  and  to  secure  the  observance  of  the  law  and  the 
exercise  of  a  vigilant  supervision  and  care,  in  respect  to  the  construction 
and  equipment  and  management  of  steam-vessels,  the  owners  are  charged 
with  an  absolute  liability,  when  passengers  sustain  injury  from  any  neg« 
lect  or  failure  to  comply  with  the  terms  of  the  law.*  The  statute  pro* 
viding  for  the  inspection  of  boilers,  does  not  in  any  manner  limit  the 
liability  of  the  owners  for  their  safety;  and  a  compliance  with  the 
statute  does  not  even  remove  the  presumption  of  negligence,  arising 
from  the  bursting  of  a  boiler.'  i 

§  750.  In  order  that  the  master  may  properly  discharge  the  import* 


^  See  acts  of  1838, 1843,  In  Appendix ;  R.  S.  of  U.  S.,  857. 

*  Carroll  v.  Staten  Island  R.  B.  Co.,  58  N.  Y.,  126»  139. 

*  Caldwell  v.  New  Jersey  Steamboat  Co.,  47  N.  Y.,  282, 2d2» 
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ant  and  responsible  duties  imposed  upon  him,  the  law  clothes  him  with 
authority  to  control  the  movements  of  his  vessel,  and  to  give  directions 
in  respect  to  the  government  of  passengers  and  crew.  Especially  in 
cases  of  emergency,  he  is  necessarily  invested  with  large  discretionary 
power;  since  obedience  to  his  commands  is  often  the  only  means  of 
'Safety  for  the  ship.  But  th&  master  is  bound  in  all  cases  t-o  provide  for 
*tbe  con^fort  and  convenience  of  the  passengers  on  board,  by  such  atten- 
•tion  as  may  mitigate  the  evils  of  a  dangerous  or  protracted  voyage.^ 
'  It  is  the  duty  of  the  master  of  a  vessel  to  take  care  that  she  be  tight 
-and  staunch  and  seaworthy  at  the  commencement  of  each  voyage,  and 
'appropriately  furnished  with  the  tackle  and  apparel  necessary  for  her 
"safe  navigation;'  to  sail  at  the  time  appointed  and  in  the  manner  ap- 
proved by  skillful  navigators  j  to  pursue  the  direct  course  of  the  voyage 
without  deviation ;  ^  and  so  far  as  possible  to  bring  his  vessel  through 
the  perils  of  the  sea  safely  into  port.''  For  the  proper  discharge  of  his 
difficult  duties,  it  is  necessary  that  the  piaster  be  a  person  of  experience 
and  practical  skill  in  the  art  of  navigation;  that  he  possess  the  intellect- 
ual and  moral  power  of  commanding  and  governing  his  vessel,  and  that 
he  be,  clothed  with  the  iauthority  to  meet  and  cope  with  the  dangerous 
xrlcissitudes.  of  the  voyage,  to  the  best  advantage.  For  this  purpose,- 
while.at  sea,  he  has  something  like  autocratic  power  in  the  government 
of  passengers  as  well  as  the  crew,'to  the  end  that  he  may  properly  di- 
rect and  control  the  moveinents  of  the  vessel.^ 

'  Chamberlain  y.  Chandler,  3  Maeon  R.,  242;  1  id.,  508. 
\     1    .      •  Wedderburn  v.  Bell,  1  Campb.  R.,  1. 
,  »  6  Bing.  R.,  716. 

^  Abbott  on  Ship.,  340. 

'3  Kent's  Comm.,  159. 
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LEGISLATIVE  ENACTMENTS  AND  NOTES. 


Ghafteb  421. 
or  THE  LAWS  OP  NEW  YORK,  ENACTED  IN  1855.    .       , 

An  Act  to  regulate  the  liahiliiy  of  Hotel  Keepers, 

Passed  April  13,  1855. 

The  People  of  tlie  State  of  New  Torh,  represented  in  Senate  and  J.s«* 
semhly^  do  enact  asfoUotos  :  . 

Section  I.  Whenever  the  proprietor  or  propTietors  of  any  hotel  shall 
provide  a  safe  in  the  office  of  sach  hotel,  or  other  convenient  place  for 
the  safe  keeping  of  any  money,  jewels  or  ornaments  belonging  to  the 
gaests  of  sach  hotel,  and  shall  notify  the  guests  thereof,  by  posting 
a  notice  (stating  the  fact  that  such  safe  is  provided,  in  which  such 
money,  jewels  or  ornaments  may  be  deposited)  in  the  room  or  rooms  oc- 
capied  by  such  gaests,  in  a  conspicuous  manner,  and  if  such  gaests  shall 
neglect  to  deposit  such  money,  jewels  or  ornaments  in  such  safe,  tlie 
proprietor  or  proprietors  of  such  hotel  shall  not  be  liable  for  any  loss 
of  such  money,  jewels  or  ornaments,  sustained  by  such  guest,  by  theft 
or  otherwise. 

i  2.  This  act  shall  take  effect  immediately. 
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NEW  YORK  SESSION  LAWS  OP  1866. 
Chapter  658,  Vol.  2,  p.  1415. 

Passed  April  18, 1866. 

Section  1.  No  innkeeper  shall  be  liable  for  the  loss  or  destractioa 
by  fire  of  property  received  by  him  from  a  guest,  stored  or  l)eing  witli 
Ihe  knowledge  of  such  a  guest  in  a  barn  or  other  out-building,  where  it 
shall  appear  that  such  loss^or  destruction  wns  ihe  work  of  an  incendiary, 
and  occurred  without  the  faiilt  or  negligence  of  ^ach  innkeeper. 

}  2.  No  animal  belonging  to  a  guest  and  destroyed  by  lire  while  ou 
the  premises  of  any  jnnkeeper,_  shall  be  _deemed  of  gieater  value  than 
three  hundred  dollars,  unless  an  ngreemcnt  shall  bo  proved  between  sudi 
guest  and  innkeeper  that  a  higher  estimate  shall  be  made  of  tlus  same. 


NEW  YORK  SESSION  LAWS  OF  1867,  AS  AMENDED  BY  Ch.  808 

OF   1871. 

Chapter  677. 

-.  '      •    •       •        ,        '.•... 

An  Act  io  prevent  fraud  and  fraudulent  practices  upon  or  by   HotH 

Keepers  and  Innkeepers, 

Section  1.  Every  person  who  shall  at  any  hotel  or  iun  order  and  re- 
ceive, or  cause  to  be  furnished,  any  food  or  accommodation,  with  intent 
to'  detraiid  th'e  bwriet"  or  proprietor  of  siich  lidtel  or  iiiii  out  or  the  pnco 
of  such  food  or  accommodation  5  and  every  person  who  shall  obtain  cred- 
it at  any  hotel  ot  inn  hf  the  use  of  liuy  false  pretense  or  device,  or  by 
depositing  at  such  hotel,  or  inn  any  baggage  or  property  of  value  less 
than  the  amount  of  such  credit,  or  of  the  bill  by  such  per.son  incurred  ^ 
and  any  person  who  after  ob'tairiiiig  credit  or  accommodation  at  any 
liotel.  or  inn,  shall  abscond  from  such  hotel  or  inn  and  shall  surrepti- 
tiously remove  liis  baggage  or  property  tUerefromJ  shall  upon  conviction 
be  acfjcLdged  guilty  of  a  misdemeanor. 

J  2.  Every  keeper  of  a  liotel  or  inn,  shall  post  iri  a*. public  And  con- 
spiciious  place,  in  the  office  or  public  room  and  in  every  bed-room  in  said 
honscj  a  printed  copy  of  this  act,  and  a*  statement  of  the  charges  or 
rate  of  charges  by  the  day,  and  for  meaU^  furnished,  and  for  lodging. 
No  charge  or  sum  shall  be  collected  ot  received  by  any  sucti  person,  for 
any  service  not  actually  delivered,  or  for  a  longer  time  than  the 
2)erson  so  charged  actually  remained  at  such  place.  For  any  violation 
of  this  section,  or  of  any  provision  herein  contained,  the  offender  shall 
forfeit  to  the  injured  three  times  the  amount  so  charged,  and  shall  not 
be  entitled  to  receive  any  money  for  the  meals,  services  or  time  charged. 

2  B.  8.  of  If.  r.,  945,  Cth  ed. 
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Chap:  16.    2  SoUngstieirB  (krontcti;  2^6. 

Thoao  townes  that  we  call  ttiorowfaircs  liave  great  mi  Biiniptii^tis 
innes  builded  in  them,  for  tto  receiving  of  feiicli  travellera  and  strangers 
as  pass  to  and  fro.  The  manner  of  harl)ounng  ihercin  13  not  like  tli^i; 
of  some  other  countries,  in  which  the  host  or  goodman  of  the  house  dot|i 
chalenge  a  lordlie  authoritie  over  his  guests,  but  cleane  otherNvise,  ^itli 
everie  man  may  use  his  inne  as  his  owne  liouse  iii  England,  and  iiave 
for  his  monie  how  great  or  little  varietie  .of  vittels,  hud  what  other  ser- 
vice  himselfe  shall  think  expedient  tp  call  for.  Our  Iaucs  are  also  very 
well  furnished  with  naperie,  bedding,  anil  tapesteric,  cspecialio  wim  ' 
naperie :  for  beside  the  linnen  used  at  the  tables  wliicli  is  conimoutib 
washed  dailie,  is  such  and  so  much  as  belongctii  i\nio  the  estate  aiid  call- 
ing of  the  guest.  The  comroer  is  sure  to  lie  in  cleane  sheets,  wherein  ii'o 
man  hath  beene  lodged  since  they  came  from  the  landresse,  or  oui  of  (he  ' 
water  wlierein  they  were  last  washed,  If  tlie  traveller  have  ah  ho'rRse, 
Lis  bed  doth  cost  him  nothing,  biit  if  lie  go  on  foot  ho  is  sure  to  paie  a 
pennie  for  the  same :  but  wliethcr  he  be  horssenmn  or  footmaii  if  liis 
chamber  be  once  appointed  he  may  carrie  the  kaie  witli  him,  as  of  his 
owne  Iiouse  so  long  as  he  lodgeth  there.  If  lie  loose  oughts  wliilcst  ho 
abidetli  in  the  inne,  tlie  host  is  bound  by  a  geiieratl  custome  to  restore 
the  damage,  so  that  there  is  no  greater  securitio  anio  where  for  travellers 
than  in  the  greatest  innes  of  England.  Their  liorsses  in  like  sort  are 
wallvcd,  dressed  and  looked  unto  by  certeine  hostelers  or  hired  servant?. 
appointed  at  the  charges  of  the  goodman  of  the  house,  who  in  liopc  of 
extraordinarie  reward  will  deal  vcrie  diligentlie  after  outward  appearance 
in  this  their  function  and  calling.  Herein  ncvertl.elesso  are  manic  of 
them  blameworthie,  in  tliat  they  do  not  onlie  deceive  the  beast  often- 
times of  his  allowance  by  snndrie  ni canes,  excel) t  their  owners  loojce 
well  to  them ;  but  also  malie  such  packs  witli  slipper  merchauts  which 
hunt  after  preie  (for  what  place  is  sure  from  evil  and  wicked  persons) 
that  inauio  an  lionest  man  is  spoiled  of  )iis  goods  as  ho  travelleth  to  and 
fro,  in  which  feat  also  the  counsell  of  the  tapsters  or  drawers  of  diiuket 
and  chambeiieins  is  not  seldome  Ijeliind  or  wanting.  Certes  I  Meevo 
not  that  cliapman  or  traveller  in  Irlngland  is  robbed  by. the  uaio  without 
thp  knowledge  pf  some  of  them,  for  wheii  he  conieth*  mio  the  iiinc,'  antl 
nlightetli  from  his  horsse,  the  hosfler  forthwifli  is  verie  biiMc  to  fake 
dowuo  his  budget  or  capcase  in  tiio  yard  fi'om  his  sadle  bow,  whiiti  lief 
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pciseth  ill  his  hand  to  feel  the  weight  thereof:  or  if  he  niissc  of  this  pitch, 
when  the  gnest  hath  taken  up  his  chamber,  the  chamber! eine  that  looketh 
to  the  making  of  the  beds,  will  be  sure  to  remove  it  from  the  place 
where  tLe  owner  hath  set  it  as  if  it  were  to  set  it  more  convenientlie 
some  where  else,  whereby  he  getteth  ah  inkling  whether  it  be  monie  or 
other  short  wai;e8,  and  thereof  giveth  warning  to  such  pd  g^^ests  as  bant 
the  house  and  are  of  his  confederacie,  to  the  utter  hndoing  of  maiiio  an 
honest  yeoman  as  he  joumieth  by  the  waie.    TIiq  tapster  |n  like  sort  for 
liis  part  doth  marke  liis  behaviour,  and  wliat  plcntic  of  money  he  drawecli 
when  he  paieth  the  shot,  to  the  like  end:  so. that  it  shall  be  an  hard  uiat- 
ter  to  escape  all  their  subtile  practices.    Some  thiuke  it  a  gay  matter  to 
commit  their  budgets  at  their  comniing  to  the  goodraan  of  the  honse : 
but  tliereby  they  oft  bewraie  themselves.    For  albeit  their  monie  be  safa 
for  the  time  that  it  is  in  his  hands  (for  you  shall  not  hear  that  a  man  is 
robbed  in  liis  inne)  yet  after  tlieir  departure  the  host  can  make  no  war- 
rantise  of  the  same,  sith  his  protection  extendcth  no  further  tlian  the 
gate  of  his  owne  house :  and  there  cannot  be  a  surer  token  unto  such  as 
prie  and  watch  for  those  bobdes,  than  to  see  anie  ghest  dclivci  Jiis  cap- 
ciise  in  such  manner.    In  all  our  innes  we  have  plenty  of  ale,  beere,  and 
Bundrie  kinds  of  wine,  and  su6h  is  the  capacitie  of  some  of  them  that 
they  are  able  to  lodge  two  hundred  or  three  hundred  i>erson8,  and  their 
hbrsses  at  ease,  and  thereto  with  a  verie  short  warning  make  sack  pro- 
vission  for  their  diet,  as  to  him  that  is  unacquainted  withall  may  secme 
to  be  incredible.    Howbeit  of  all  in  England  there  arc  no  worse  ins  than 
in  Loudon,  and  yet  manie  are  there  iiir  better  than  the  best  that  I  liave 
lieard  of  in  anio  foren  conn  trie,  if  all  circumstances  be  dulie  considered. 
But  to  leave  this  and  go  in  hand  with  my  purpose.    I  will  here   set 
downe  a  table  of  the  best  thorowfaires  and  townes  of  greatest  travell  of 
England,  in  some  of  which  there  are  twelve  or  thirteeno  sucii  innes  at 
the  least,  as  I  before  did  speake  of.    And  it  is  a  world  to  see  how  ech 
owner  of  them  contendeth  with  other  for  goodnesso  of  iutertainmcnt  of 
their  guests,  as  about  finesse  and  change  of  liuneu,  furniture  of  bedding,  * 
bcautie  of  rooms,  service  at  the  table,  costlinesse  of  plate,  strength  of 
drinke,  varictic  of  wines,  or  well  (being)  of  horsses.    Finallic  there  is  not 
so  much  omitted  among  them  as  the  gorgeousnes  of  their  verie  signes  at 
their  doores,  wherein  some  do  consume  thirtie  or  fortie  pounds,  a  meere 
vanitie  in  mine  opinion,  but  so  vaino  will  they  needs  be,  and  that  not 
ohlie  to  give  some  outward  token  of  tlie  inne  keepers  welth,  but  also  to 
procure  good  ghests  to  the  frequejiting  of  their  houses  in  hope  there  to 
be  well  used. 

Here  follows  a  table  of  ''waies  or  thorowfaires"  with  distancefl. 
These  chronicles  come  down  to  the  reign  of  Elizabeth,  and  this  descrip- 
tion of  the  inns  of  England,  given  iu  the  very  words  of  the  quaint  old 
writer,  is  to  be  understood  as  applying  to  about  that  period. — See  ifo- 
caulayrM  History  o/XJngland,  vol  1,  page  257 y  3i>8. 
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other  iudebtedncsB,  nDleae  such  goods,  warei,  tnerchandiM, 
gTuin  or  niLcr  prodiu-c  or  commodity,  sboll  he  at  tbe  time  of 
issuing  siicU  i-cceipt  in  tLo  custody  of  such  warehonBeiuaii, 
ivharfiugcr,  or  utlicr  person,  and  shall  be  in  stare,  or  upon  the 
premises,  and  ntider  his  control  nt  tlio  time  ofissuiug  snclt 
receipt  or  other  voucher,  as  uforesnid. 
l>npllcsieTe-       *  }  3.  Nu  n'nrvhoiiseman,  whurlliiger,  iospector,  cnslodinn, 
oeipu,  iio,  jij,  (,j.|,gj,  p(.j-g(,n,  slinll  issue  any  sccuud  or  ditplicute  receipt, 
acceptance  or  other  voucher,  for  or  upon  any  goods,  wares, 
merchandise,  provisions,  gniin,  dunr,  or  otlicr  produce  or 
commoilily,  ivliilu  any  fuimei'  ix'ccijit,  acceptance  or  vuucber, 
for  or  upon  any  such  gooOs,  n-ai'cs,  luerclmndiee,  pruvisions, 
flour,  grain,  or  other  pixKlucc  or  commodity,  ae  aforesaid,  or 
ony  part  thereof,  shall  be  outsttoding  and  nncaucellcd,  vrith- 
oat  writing  iu  ink  across  the  face  of  the  mime  "  duplicate."  * 
BbaUnottell,       '  ^  i-  No  wnrehonseman,  nharfiuger,  w  other  person,  shall 
*"■  sell  or  incumber,  ship,  transfer,  or  In  nnymanncrremoTo,  be- 

yond his  iaimediate  control,  any  goods,  wnrex,  merchandise, 
grain,  flour  or  other  produce  or  commodity  for  nhicli  a  receipt 
shall  have  been  given  by  liini  as  aforesaid,  ivhelher  n^uived 
for  storing,  shipping,  grinding,  mjuiufucturing  or  other  par- 
poses,  without  the  mitten  nsseut  of  the  person  or  persona 
holding  snch  receipt. 
Ho     msster       "  }  5.  No  master,  owner  or  agent  of  nny  vessel  or  boat  of 
Sve'^^'iim  ""i'  description,  or  ofBcer  or  agent -of  4iay  railroad  company, 
ot    '»JI''8  or  otiier  person,  shall  sign  or  give  any  bill  of  lading,  receipt 
cues.  or  other  voucher  or  document,  for  nny  merclmndiso  or  prop- 

erty by  whicli  it  shall  appear  that  sucJi  mert-hnndiso  or  jirop- 
erty  bus  been  sliippeil  on  board  uuy  vessel,  hoat,  or  railroad 
car,  unless  the  same  elinll  hare  been  actually  shipped  and 
put  on  bnai'd,  and  ehull  lio  at  the  lirao  actually  on  lioartl  or 
delivered  to  such  vessel,  boat  or  car,  to  be  caiTied  and  con- 
veyed cs  expreflsed  iu  such  bill  of  biding,  receipt,  or  other 
Toucher  or  document. 
Trsiwren^  '  iO.  Wiirehouse  receipts  given  for  nny  goods,  wares,  mer- 
wa ''"  ^'  chandise,  grain,  flour,  prodncocr  other  commodity,  stored  or 
deposited  with  any  warebonseman,  wharfinger,  or  other  ]>er- 
■on,  mny  be  transfetTiid  by  indnrseirent  thereof;  nod  any 
jtersun  to  whom  the  same  may  l>o  so  transferred,  shall  lie 
deemed  and  takeu  to  be  the  owner  of  the  goods,  wares  and 
merchandise  therein  specified,  so  fnr-ns  to  give  validity  to 
any  iiltdge,  lien  or  trausfet  made  or  created  by  snch  person 
or  persons ;  but  no  property  shall  be  delivered  except  on  sur- 
render and  cooccUution  of  said  original  receipt,  or  the  id- 

*  lavs  1MB,  «b. -iM,  f  1,  u  aBwndsd  ^  L»«i  use,  cb. ««, 
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<333.  Bnlei  tor  preTdDtlng  coIlU- 

US*.  Forfeltnni  of  winiDK-Tesuili 

foruiulMlOQof  llalitH. 
4135.  etnlarrgiilMloiisnf  iillots. 
413S.  Plliitiiouliuuuilaiicabotwocn 

In  Rtnuidoil  on  iDTClgn 

<ax).  ProiHji-tv  wrecked  on  const  of 
_  Florldn. 

o  vratkerH  uu  Fluii- 


4113.  BopprtDteiidonta   uid  ittf- 

4M1.  Cronn at fnrfmi^n. 

4JU.  StAtiDDxatli^lit-ticniMa. 
4:115.  Cam  or  boats. 
4317.  Kuopere,  &c,  at  atatlons  on 
coiuits  of   CaiH>  Cod  nnd 

4US.  Suiicxvfsion  «r  Rtntlnm  on 
coast  or  Uhodo  Inland. 

4210.  Bhitloua  on  consts  or  Maine, 
NuiT  Ilaiuiulilrr.  Uoaa* 
oUnBOtts,  Vfr^^lDia.  &o. 

4150.  Rrniovnl  or  i-niitalu  liy  ovn- 


BnlM  for  pre-      Sec.  42:J3.  TIio following  rnlcBfor  preventingcollisioDB 

rtona.      on  tbo  water,  sliall  bo  followed  ia  the  DAvigntion  of  tpb- 

i»*T^^&  »*'  **  ^^^  "^  *''*'  Navy  AQiI  of  the  mercantile  marino  of  tbs 
United  States : 

trfEAU  AND  SAIL  YESSELS. 

The  Hirppo-      Boleono.  Erery  ateara^vessel  wliicli  is  nndcrsail,  and 
jiVf  Tbo  CuToiV,  not  under  Hteiioi,  Bliall  l>e  consitloreil  a  sail- vessel ;  and 
Fo^i^'ilnn'k^''o  *TsiT  stoain-Tcssel  wliicli  is  under  sttMiin,  whether  under 
W  n  1 1„  4*>;    1*  sail  or  not,  sliall  l>o  conaidured  a  steam- vessel. 
Wftll.,   SIB;    Tlie  ' 

Conlciv,  0  Wall.,  tX;  Tlio  Scotln,  14 1™!..  170;  Tlic  Contlnontul,  11  Wall., 
tiS;  TlieCliaiiapeake,6Bliitcli.,411;  TboQ)mt8VlUo,ljClatdi-,328. 


tbld.,Drt.9.  Kuletwn.  The  lights  mentioned  in  the  following  rnles, 

and  no  otliers,  shall  bo  carried  iu  all  weathers,  between 

nnnset  nnd  snnrisc. 

n>td„Brt.s,7.       Rule  three.  All  oconn-goiiig  steamers,   and  steaoiers 

38  liBb.  isn,  c.  carrying  sail,  sliiill,  when  nntler  way,  carry — 

100,  B.  47,  V.  i».  p.       ^j^j  j^j  jjjg  foremast  Ueatl,  a  bright  white  light,  of  such 

Rcharacter  osto  l)e  visibloon  a  dark  night,  with  .i  clenr 

atmosphere,  at  a  distance  of  nt  least  five  miles,  and  so 

constructed  ae  to  show  a  uniform  nndunbrokenlight  over 

An  arc  of  the  horiioD  of  twenty  points  of  the  compass,  and 
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as  preecribed  for  oceaD-goiiig  steamers ;  and,  in  addition 
thereto,  a  central  range  of  ttro  wUit«  lights ;  the  after- 
light being  carried  at  an  elevalivn  of  at  least  fifteen  feet 
above  tbelightattheheadof  theves^el.  The  head- light 
shall  be  so  constructed  as  to  show  a  good  light  through 
twent7  points  of  the  compass,  namely  ;  from  light  abead 
to  two  poiata  abaft  the  beam  on  eiltier  side  of  the  vessel ; 
and  the  after-light  so  as  to  show  all  arouad  the  lioi-izoa. 
The  Hghta  for  ferry-boat&shiiU  be  regulated  by  such  mlt-s 
as  the  board  of  auperrisiiig  iuspectors  of  steam-vesseU 
shall  prescribe. 

Rule  eight.  Sail-vessels,  under  woy  or  being  towed, 
'  shall  carry  the  same  lights  as  Steam-vessels  under  ^vay, 
'with  the  exception  uf  the  white  mast-faead  lights,  wbick 
they  eliall  never  carry. 

Kiilo  nine.  Wheuever,  as  in  case  of  small  vesseb  during 
bod  weather,  tlie  green  and  red  lights  cacnot  be  fixed, 
these  lights  uhall  be  kept  on  deck,  on  their  respective 
sides  of  the  vessel,  ready  for  instant  exhibition,  auil  Uioll, 
on  the  approach  of  or  to  other  vessels,  be  exhibited  on 
their  reapectivo  sides  in  sufficient  time  to  prevent  col- 
lision, in  such  manner  as  to  make  them  most  visible,  and 
so  that  the  gceen  light  Sliall  not  be  seen  on  the  port  aide, 
nor  the  red  light  on  the  starboard  side.  To  make  the  nso 
of  these  portable  lights  more  certain  and  easy,  they  shall 
each  be  painted  outside  willi  the  color  of  the  light  they 
respectively  contain,  and  shall  be  provided  with  saituUle 
screens. 

Rule  ten.  All  vessels,  whether  steam-vessels  or  sail* 
vessels,  when  at  anchor  in  roadsteads  or  fairways,  shall, 
between  sunset  and  sanrise.  exhibit  where  It  can  best  he 
seen,  but  at  a  height  not  osceeJing  twenty  feet  nltove  tha 
hull,  a  white  liglit  io  a  globular  lantern  of  eight  inches  iu 
diameter,  and  so  constructed  as  to  show  a  clear,  nnifonn, 
and  unbroken  light,  visible  all  around  the  horizon,  imd  at 
a  distance  of  at  least  one  mile. 

Knle  eleven.  Sailing  pilot-vessels  shall  not  cany  the 
lights  required  for  other  sailing-vessels,  but  shall  carry  a 
white  light  at  the  mast-head,  visible  all  around  the  hori- 
Eon,  and  shall  also  exhibit  a  fiare-up  light  every  fifteen 


wrob.  1871.0.       Kulc  twelve.  Coal-lioata,  trading-boats,  produce-boats. 

Uo,(  ti,  V.  IS,  p.  canal-boats,  oyster-boats,  flshing-boots,  rafts,  or  other 

water-craft,  navigating  ony  bay,  harbor,  or  river,   by 

band-power,  horse-power,  sail,  or  by  the  current  of  tbe 

river,  or  which  shall  be  anchored  or  moored  in  or  near  the 
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cbauncl  or  fairway  of  any  bay,  harbor,  or  river,  shall  carry 
OD6  or  mora  good  vbite  lighU,  vfaich  shall  b«  placed  in 
aach  mnnner  as  shall  be  prescribed  by  the  board  of 
Buperrisiog  inspectors  of  Bteam  veewls. 

Rale  thirteen.  Open  boats  shall  not  be  required  to  carry  »  April.  iSH,e 
the  Bide-lighta  reqaired  for  other  vessels,  but  shall,  if  they  w.  »"■».'■  i*. » 
do  not  carry  such  ligUta,  cany  a  lantern  baring  a  green 
slide  on  one  side  and  a  red  slide  on  the  other  aide;  and 
on  the  approach  of  or  to  other  vessels,  such  lant«m  shall 
be  exhibited  in  sufficient  time  to  prevent  eollisioa,  and  in 
such  a  manner  that  the  green  light  shall  not  be  se^i 
OD  the  port  side,  nor  the  red  light  on  the  starboard  side. 
Open  boats,  when  at  anchor  or  stationary,  shall  exhibit  a 
bright  TFhitti  light.  They  shall  not,  however,  be  prevent- 
ed from  iiaing  a  flare-np,  in  addition,  if  considered  cxpe- 

Rale  funrt«en.  Theexhibitionof  any  lightouboardof  a     »April,TBH.«. 
vessel  of  war  of  the  United  States  may  be  snapeoded  »i"-i.v>iSiP-»^ 
whenever,  in  the  opinion  of  the  Secrstnry  of  the  Navy,  the 
commander-in-chief  of  a  sqnadion,  or  the  commander  of 
a  vessel  acting  singly,  the  special  character  of  the  service 
may  reqnire  it, 

FOG  SIQNALS. 

Rule  fifteen.  "Whenever  there  is  a  fog,  or  thick  iveather,  jg  ^p^i^  lgf^^  ^ 
vhether  by  day  or  night,  fog-signals  shall  be  used,  as  «Jart.ut,T.i3,p. 
follows : 

(A)  Steam-vessels  underway  shall  sonnd  a  steam-whis-  jg  tvb.,  ien,D. 
tie  placed  before  the  funnel,  not  less  than  eight  feet  from  JJJ;  •■  *'•  '■  **"  *■ 
the  deck,  at  intervals  of  not  more  than  one  minute. 

(B)  Soil-vessels  nnder  way  shall  soand  a  fog-horn  at 
intervals  of  not  more  than  five  minutes. 

(C)  Steam-vessels  and  sail -vessels,  when  not  nnder  way, 
shall  sound  a  bell  at  intervals  of  not  more  than  five 
minutes. 

<D)  Coal-boata,  trading-boats,  prodace-boats,  canal- 
boats,  oyster-boats,  fisfaing-boats,  rafts,  or  other  water- 
craft,  navigating  any  bay,  harbor,  or  river,  by  hand-power, 
horse-power,  sail,  or  by  the  current  of  the  river,  or 
anchored  or  moored  in  or  near  the  channel  or  fairway  of 
any  bay,  harbor,  or  river,  and  not  inany  port,  shall  sonnd 
a  fog-horn,  or  equivalent  signal,  which  shall  make  a  sound 
equal  to  a  steom-whistlo,  at  intervals  of  not  more  than 
two  minutes. 
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BTEKaiKO  AKD  BAILIKO  ROLES. 

» April,  lau,  0.       Bulo  BJzleen.  If  tiro  uul-Teasels  are  meeting  end  on, 

ra,ut.ii,v.is,p.  Qj  nettily  end  on.  so  as  to   invotve  riak  of  collision, 

~  The  KioUoig,  7  the  Lelms  of  both  shall  be  put  to  port,  so  that  each  may 

■'  pass  on  tlie  port  side  of  tite  other. 

ibliL,  Ht.  11.  Rule  seventeen.  Wbea  two  sail- vessels  are  crossing  so 

IS  to  involve  risk  of  collision,  then,  if  tlicj  have  the  wind 

«n  diffurent  sides,  the  vessel  with  the  wind  on  the  port 

■ide  shall  keep  out  of  the  way  of  the  vessel  with  the 

wind  OQ  the  starboard  side,  except  in  the  case  in  which 

the  vessel  with  the  wind  on  the  port  side  is  cloae-hanl- 

ed,  and  tlie  other  vessel  free,  in  which  case  the  hitter 

Tessel  shall  keep  nut  of  the  way.     Bnt  if  they  have  the 

wind  on  the  same  side,  or  if  one  of.diem  has  the  wind 

aft,  the  vessel  which  is  to  windward  shall  keep  ont  of  tho 

way  of  the  vessel  which  is  to  leeward. 

Art.  U.  Sale  eigliteen.  If  two  vessels  under  steam  are  me«tin^ 

end  on,  ornearly  end  on,so  as  to  involve  risk  of  collision, 

the  helms  of  both  shall  be  put  to  port,  bo  that  each  may 

pass  on  the  port  aide  of  the  other. 

Art._i«. Rule  nineteen.  If  two  vessels  under  steam  are  crossing 

l^M  wJ"^"*  '■*>"*  *®  involve  risk  of  collision,  the  vessel  which  has  the 
other  on  her  own  staiboard  side  shall  keep  out  of  the  way 
of  the  other, 
^jt,  IB.  Kulo  twenty.  If  two  vessels,  one  of  which  is  a  aail-ves- 

"oity  of  Pull,  8  Bel  and  the  other  n  st«am-veesel,  are  proceeding  in  such 
'  directions  as  to  involve  risk  of  collision,  the  Eteam-vcsseL 

shall  keep  ont  of  the  way  of  the  sail-vesael. 
Art  1«  p  •!  Rule  twenty -one.  Every  eteam-vossel,  when  approach- 

'  cfty^otTeariH,  »  in g  another  vessel,  so  as  to  involve  risk  of  coUision,  shall 
^nMsas^o'wiiiU  slacken  Iter  speed,  or,  if  necessary,  stop  and  reverse ;  and 
*'*-  every  steam-vessel  sliall,  when  in  a  fog,  go  at  »  moderate 

speed. 
Ibid.,  art.  IT.  Kule  twenty-two.  Every  Tessel  overtaking  ony  other 

vessel  shall  keep  ont  of  the  way  of  the  last- mentioned 
vessel. 
^f^,g^  Rule  twenty-three.  Where,  by  Rules  seventeen,  nine- 

teen, twenty,  and  twenty-two,  ouo  of  two  vessels  shall 
keep  out  of  the  way,  the  other  shall  keep  her  courae, 
fiulrject  to  the  quoliflcatiooa  of  Rule  twenty-four. 
i^tt,t^  Rule  twenty-fonr.     In  coDStming  and  obeying  these 

rnles,  due  regard  must  be  had  to  all  dangers  of  naviga- 
tion, and  to  any  spe<^al  circnmstances  vhich  may  exist 
in  any  particnlar  case  readering  a  departure  from  them 
necessary  in  older  to  avoid  immediate  danger, 
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Ticc-conBul  sliall  have  nntLority  to  tnke  pogsc^ioa  of  any 
ancli  mcrcliandiee,  or  other  property,  when  tlic  iiiaeter, 
owner,  or  consignee  thereof  ia  present  or  capable  of  tak- 
ing possessioa  of  tlie  same. 
Property       Sec.  4239.  All  property,  of  any  description  ■wliatsoever, 
oi'FioHiia.'"'*'"''  I'li'ch  ehall  be  taken  from  any  wreck,  fi-om  tbo  sea,  or 
"^Mni'cii.  iH!B.p.  from  any  of  the  keys  and  eboala,  witbin  tlie  jiirisiliction 
iOT,s.3,v.*,p.iM.  ^f  ^^^^  United  States,  on  tbo  coast  of  Florida,  aball  be 
broiigbt  to  some  port  of  entry  witbiu  the  jurisdiction  of 
tbo  United  States. 
ForfBitnn-B  for       Sec.  4240.  Every  vessel  wtiicb  aball  bo  engaged  or  em- 
rn'oiwrtT'^to''£M^  ployed  iu  caiTying  or  transporting  any  property  ii,-batai>- 
^s^m'"  b  iBiii —  ^^^'■'r  taken  from  any  wreck,  from  the  sea,  or  from  any  of 
l(n,s.i,T.«,i>.i3a.  tbo  keys  or  slioala,  witbiu  the  jurisdiction  of  tbo  Uuitetl 
States,  on  the  coast  of  Florida,  to  any  foreign  port,  shall, 
together  with  ber  tackle,  apparel,  and  fnruit'irc,  bo  for- 
feited, and  nil  forfeitures  incurred  by  virtue  of  tbia  aec- 
tioa  shall  accrue,  one  moiety  to  the  informer  and  Uie 
other  to  tbo  United  States. 
Liconito  to       Sec,  4241,  No  vessel,  or  master  thereof,  sliall  be  te- 
rmft^ratnlt'"  *^''*'  gularly  employed  in  tbo  business  of  wrecl;iog  on  tbo 
'~aj"i'ob.Vi84T,  c^  coast  of  Florida  without  tbo  liceoso  of  Iho  jmlgo  of  the 
'      '  ■  '"■        district  court  for  the  district  of  Florida;  and,  bcforo 
licensing  any  vessel  or  manter,  the  jndge  shall  be  aatia- 
fled  tliat  the  vessel  ia  seaworthy,  and  propcily  and  suf- 
ficiently fitted  and  equipped  fur  the  businesa  of  Eaving 
property  shipwrecked  nud  iu  distress ;  and  that  tbo  roas- 
ter thereof  ia  trnstwortby,  and  innocent  of  any  fraud  or 
miscondnct  in  relation  to  any  property  sbipwrcckol  or 
saved  on  the  coast. 
LlfMavlnRBlft.       Sec.  4242.  Tbo  Secretary  of  the  Treasury  may  cstab- 
l«°BT8in?i(U*&pf  I'sh  such  stations  on  the  coasts  of  Long  Island  and  Kcw 
'  11  Cec,  1851,  r.  Jersey,  for  affording  aid  to  shipwrecked  vessels  thereon, 
'  '    '^'     ■  and  may  make  such  changes  in  tbo  location  of  the  exist- 
ing stations,  and  make  such  repairs   and  fui-oish  socb 
apparatus  and  snpplics,  ss  may,  in  bis  judgment,  be  beat 
adapted  to  tho  preservation  of  life  and  property  from 
Buch  shipwrecked  vessels. 
Bnporlntend-      Sec.  4243.  Tho  Secretaiy  of  tho  Treaanry  may  appoint, 
^^Dco~^iM?  at  each  of  tho  stations  established  under  tlic  provisions 
],H.a,v.io.i>,GDi.  of  tbo  preceding  section,  a  keeper,  at  a  compensation  not 
Ui8.iT,T.u,p.ia.  exceeding  two  hundred  dollars  a  year,  and  a  suiicrlutend- 
cnt,  who  shall  also  have  tho  powers  and  perform  the 
dntiea  of  an  inspector  of  tbo  customs  for  each  of  the 
coasts  therein  mentioned;  and  be  shall  give  such  keepers 
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Rorooyniof  c»i^      Sbc.  4SS0.  Any  pereou  or  body-corporaio  liaving  mora 

veweis; tbati  one-half  ownersliip  of  any  Tosnel  shall  liavo  the  same 

•a  ^17'n  '£*■  "'  P"^*"  *<*  romoTo  n  miistoi-,  who  is  also  port  owner  of  wich 
vessel,  as  such  majority  ovrucrs  havo  to  rcmovo  a  master 
not  an  owner.  This  Bection  Bhall  not  apply  whcro  there 
is  a  valid  written  agreement  enhsistinfr,  hy  vhtnc  of  wliidi 
Buclt  master  would  bo  entitled  to  possession,  nor  in  any 
case  where  a  master  has  iMtssession  ns  p.irt  owner,  obtain- 
ed before  the  ninoUiouth  day  of  April,  eighteen  handled 
and  seventy-two. 
CanaV-boBtanot  Sec.  4351.  No  cnnnl-boat,  without  masts  or  steam-pow- 
voffes.  or,  which  is  required  to  be  registered,  licensed,  or  caroll- 

■^M  July,  1846,  c.  ed  and  licensed,  shall  be  subject  to  bo  libeled  in  any  of  the 
United  States  conrts  for  the  wnges  of  any  person  who 
may  be  employed  oa  board  thereof,  or  in  navigating  the 
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Spaot  torpaM-      Sec.  4353.  No  master  of  aay  veasel  owned  in  whole  or 
•ngen  in  vosieU  ju  p^^ ^  by  a  citizen  of  the  United  States,  or  by  a  citizen 
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eiga  contigaoas  territor?,  lie  ahall  be  deemed  guiltj-  of  ■ 
misdemeanor,  and  Bhall,  for  each  pasMUger  taken  oo 
board  beyond  euch  limit  or  space,  be  fined  fifty  doUan, 
and  may  also  be  imprisoned  for  not  exceeding  six  montlift. 
I  an  d  Sec.  4254.  Should  it  be  necesaaiy  for  tbe  safety  or  con- 
:_ — - —  Tenience  of  such  vessel  that  any  portion  of  her  ear^,  or 
V.  10,  p.  any  other  article,  should  be  placed  on  or  stored  in  any  of 
the  decks,  cabins,  or  other  places  approprinted  to  the  ns* 
of  pasBungcrs,  the  same  may  be  placed  in  lockers  or  in- 
dosures  prepared  for  the  parpose,  on  an  exterior  sorfaca 
imperviooa  to  the  iravefl,  capableof  beiog  cleansed  in  like 
masner  as  the  decks  or  platforms  of  the  Tesael.  But  in 
no  case  shall  the  plaoes  thus  provided  be  deemed  to  be  a 
part  of  the  space  allowable  f»r  tbe  use  of  possengere,  bat 
the  same  shall  be  deducted  therefrom  ;  and  in  all  cases 
Tvliere  such  lockers  or  enclosed  spaces  are  prepared  or 
used,  the  upper  sarGiGe  thereof  shall  be  deemed  the  deck 
or  platform  from  which  measurement  shall  be  made  for 
all  the  purposes  of  this  chapter.  One  hospital,  in  the 
spaces  appropriated  to  paaeeogers,  and  separate  there- 
from by  an  appropriate  partition,  and  furnished  as  its 
purposes  reqnire,  may  be  prepared,  and,  vhen  used,  aaj 
be  included  in  the  space  allowable  for  passengers;  but 
tbe  same  shall  not  occupy  more  than  one  handled  super- 
ficiol  feet  of  deck  or  platform. 

Sec.  42S5.  No  such  vessel  shall  have  more  than  two 
,issg.  0.  tiers  of  berths.  The  interval  between  the  lowest  part 
1. 10,  p.  tije,.gof  ^gj  t,]jg  ^Q^  or  platform  beneath  sliall  not  be 


^ThB  Bt&inniiip  leas  than  nine  inches ;  and  the  berths  shall  be  well  con- 
Ban.,  as.  '  str acted,  parallel  with  the  sides  of  the  vessel,  and  sepa- 
rated from  each  other  by  partitions,  as  berths  ordinarily 
are  separated,  and  shall  be  at  least  six  feet  in  length,  and 
at  least  two  feot  in  width,  and  each  such  berth  shall  be 
oocnpied  by  du  more  than  one  passenger  j  but  double 
berths  of  twice  the  above  width  may  be  conatmcted, 
each  berth  to  be  occupied  by  no  more  and  by  no  other 
than  two  women,  or  by  one  woman  and  two  children 
under  the  age  of  eight  years,  or  by  husband  and  wife,  or 
by  a  man  and  two  of  his  own  diildren  under  the  age  of 
eight  years,  or  by  two  men,  members  of  the  samo  family. 
For  any  violation  of  this  section,  tAe  master  of  the  vessel, 
and  the  owners  thereof,  shall  severally  be  liable  t«  a 
penalty  of  five  dollars  for  each  passenger  on  board  of 
such  vessel  on  such  voyage,  to  be  recovered  by  tbe  Unit- 
ed Stat«s  in  any  port  where  such  vessel  may  arrive  or 
depart. 


0OS  IT.  a.  B£TISED  STATDTES. 

on  deck,  housed  and  conveniently  Arranged,  nt  least  ons 
camboose  or  cooking- range,  the  dimensiuna  of  ivliich 
sball  be  equnl  to  four  feet  long  nnd  one  foot  six  incbes 
wido  for  every  two  hundred  passengers ;  and  provision 
sball  be  made  in  tlie  same  manner,  in  tbis  raTio,  for  » 
greater  or  less  nnniber  of  passengers;  bnt  notbing  in 
tbis  section  sboll  tahe  a\iray  the  ligbt  to  miike  sucb  ar- 
nrngements  for  cooking  between  decks,  if  tliat  sboll  be 
deemed  desirable. 

Pennltyforno^      Sec.  4359.  Tlie  master  and  owner  of  any  sucb  veswl 
w  1 1  u     roqaire-  BO  employed,  whicb  shall  not  be  provided  with  the  bonse 
^liuSJirisijrF  **'  lionses  over  tho  piissogeways,  or  with  the  ventilatore, 
913.  ».  B,  i.  iv,  p'  or  with  the  cumbooses  or  cooking-ranges  with  the  bonses 
over  them,  requii-ud  by  tliis  Title,  shall  severally  be  lia- 
ble to  A  iMnalty  of  two  hnndreil  dollars  for  each  and 
every  violatiou  of,  or  neglect  to  conform  to,  ench  of  these 
roqnirements,  tobei'ccovcrcd  by  siiitia  Auy  circuit  or  dis- 
trict court  of  tlio  United  States  nithin  the  juritMliction  of 
which  such  vessel  may  arrive,  or  from  which  she  ui.iy  be 
about  to  depnvt,  or  at  auy  pbco  within  the  jurisdiction 
of  such   courts,  wherever  the  o>«ner  or  master  of  each 
vessel  may  ba  found. 

tToTlaloBg.  Sec,  4260.  All  vessels    so    employed  in    transporting 

msI'^'t^wJ'p'  piwsengers  between  tho  United  Statn  and  Europe  shiill 
TIT.  have  on  board,  for  tho  use  of  such  passengern,  at  the 

time  of  leaving  tho  last  port  whence  such  vcsrcI  shall 
sail,  well  secured  under  deck,  for  each  pnsiwnger,  at 
least  twenty  pounda  of  good  navy  bread,  fifteen  pnnnds 
of  vice,  flftceu  pounds  of  oat-meal,  ten  pounds  of  wheat- 
flour,  fifteen  pounds  of  pease  nnd  beans,  twenty  pounds 
of  potatoes,  ono  pint  of  vinegar,  sixty  gallons  of  fresh 
water,  ten  pounds  of  salt  pork,  nnd  ten  pounds  of  salt 
beef,  flee  of  hone,  all  to  ho  of  good  quality.  At  places 
■where  cither  vice,  oatmeal,  wlioat-flonr,  or  pt'o^e  and 
beans  riinnot  bo  procured,  of  good  quality  nud  on  rea- 
sonable terms,  the  quantity  of  either  or  any  of  the  other 
last-named  articles  may  be  increased  and  Bubstilnted 
therefor;  and,  in  case  potatoes  cunuot  bo  procured  on 
reasonable  terms,  ono  pound  of  cither  of  such  articles 
may  bo  substituted  in  lieu  of  five  pounds  of  potatoes. 
Tho  masters  of  such  vessels  shall  deliver  to  each  p.is*en- 
ger  nt  least  one-tenth  part  of  such  provisions  weekly, 
commencing  on  tho  day  of  sailing,  end  at  least  three 
quarts  of  water  daily. 
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U- 
tbeir  bedding,  and  at  sncli  other  times  at  he  may  deem 
necewaiT,  cause  tbe  deck  occupied  hj  such  pasKengerm 
to  l>e  cleansed  with  cliloiide  of  lime,  or  some  other  equally 
efficient  disinfecting  agent.  And  for  each  ueglect  or  ^-ioU- 
tioQ  of  any  of  tLe  provisions  of  this  section,  the  nuuter 
and  owner  of  any  such  vessel  shall  bo  severally  liable  to 
the  nnited  States  in  a  penalty  of  fifty  dollars,  to  be  re- 
covered in  any  circuit  or  district  court  within  tbe  juris- 
diction of  which  aach  vessel  may  arrive,  or  fi'oin  ^rbich 
she  is  about  to  depart:,  or  at  any  place  where  tlie  owner  or 
maater  may  be  found. 
Itupwtloii    of       Sec.  4364.  The  collector  of  the  customs,  at  any  port 

pawengerveeMlB.     ,       , ,  ,  ,  ■,-,,„.  , 

s'siaTcfi,  IBS*,  d.  *•■  which  any  vessel  so  employed  shall  amve,  or  from 

iia,  s.  B,  T.  10,  p.  ^ijici,  any  gf^ch  vessel  shall  be  about  to  depart,  shall  ap- 
point and  direct  one  or  more  of  the  inspectors  of  the 
cnstoms  foe  snch  poit  to  examine  such  vessel,  and  rerort 
in  writing  to  him  whether  tbe  requirements  of  law  have 
been  romplied  with  in  respect  to  such  vessel ;  and  if  such 
report  shall  state  such  compliance,  and  shall  be  approved 
by  snch  collector,  it  shall  be  deemed  prima-lacio  evideoce 
thereof.     [See  $  4272.] 

.  ^"^^Sl,  ^^h*  Sec.  4265.  Vessels  bonnd  from  any  port  in  the  United 
to  or   from   Ida  i         .       ■ 

Faolflp  Off  an.  States  to  any  port  or  place  m  the  Pacmc  Ocean,  or  on  its 
aia,^*iil'v! Tft'p!  tributaries,  or  from  any  such  port  or  place  to  any  port  in 
7i>'        '  the  United  States  on  the  Atlantic,  or  its  tribnlaries,  in- 

UR.  s.  a,  V.  iitl  p'.  eluding  vessels  whose  passcngere,  or  any  part  of  them, 
***  shall  be  bound  from  or  to  any  of  those  ports  or  places,  by 

way  of  any  overland  route  through  Mexico  or  Central 
America,  shall  bo  subject  to  the  foregoing  provisions 
regnlatiDg  the  cnrringe  of  passengeTs  in  merchaut-Tessels, 
except  BO  touch  as  relates  to  food  and  water;  but  the 
owners  and  masters  of  snch  vessels  shall  in  all  cases  fur- 
nish to  each  passenger  the  daily  supply  of  water  therein 
mentioned ;  and  they  shall  furnish  a  sufficient  supply  uf 
good  and  wholesome  food,  properly  cooked ;  and  in  case 
tbey' shall  ftiit  so  to  do,  or  shall  provide  unwholesome  or 
unsuitable  food,  such  masters  or  owners  shall  be  liable  to 
pay  to  each  passenger  the  snra  of  three  dollars  for  each 
day  on  which  such  failure  or  wrongful  act  is  committed, 
to  be  recovered  iu  the  circuit  or  district  court  of  the 
United  States. 
ijb(4  D(  pauen-  Sec.  4266.  The  roaster  of  any  vessel  arriving  in  tbe 
~/^arcii.iaM,o.  ^"''^'^  States,  or  any  of  the  Territories  thereof,  from  any 
«».  B.  la,  V,  10,' p.  foreign  place  whatever,  at  the  same  time  that  lie  delivers 
a  manifest  of  tlio  cargo,  and  if  there  be  no  cargo,  then  at 
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•if  emigraats,  or  emigrants  of  ftn7  partictiliir  noUcii  «t 

creed. 

Penalt7  'or  re-      Sec.  4263.  Every  master,  owner,  or  cODsfgnee  of  wit 

^^M^^iMJS  c.  T^***!'  ^li<*  refuses  or  neglettB  to  pay  to  the  collector  any 

US.  B.u,v.  io,p.  Bum  nf  mnney  rcquii-ed,  nilhin  tlie  time  prescribed  hj 

tile  preceding  eection,  ahall  be  liable  to  a  penalty  of  fifty 

dollaTB,  it)  addition  to  Bncli  Bum  of  ten  dollars,  for  meh 

passenger  upou  whose  deatb  the  same  bns  become  pays- 

'ble,tobe  recovered  by  tlio  Unit«d  States  in  anycii-cnitor 

district  court  of  the  Uuited  States  where  sucli  vessel  may 

arrive,  or  such  master,  owner,  or  consTgnee  may  reside; 

and  the  money  shall  be  disposed  of  in  the  samo  manner 

as  is  dii'ccted  with  respect  to  the  sums  required  to  be 

paid  to  tbc  collector  of  customs. 

Recnverr      of      8ec.  4270.  Theainountof  thesevcml  peaaltieaimposed 

TKiT^IS **y  ^^  foregoing  provisions  rcgulatiog  tlio  caniage  of 

passengers  in  merclmnt- vessels  shall  bo  liens  on  tbo  ves- 
sel violating  those  provisions,  and  such  vesselx  shall  be 
libeled  therefor  in  auy  circuit  or  district  court  of  the 
United  States  where  such  vessel  shall  arrive.  [Seo  (  fSSS.] 
.    Towels  heloiw-      Sbc.  4271,  Any  vessel  which  may  be  employed  by  the 

tion  sorlctioA; American  Colonization  Socii-ty,  or  the  colonization  society 

liiid.,  B.  la.  ^f  ^jjy  gtate,  to  transport,  and  which  Bhull  actually  traus- 

port,  from  any  port  of  tbo  United    States   to  anv  colony 
on  the  west  coast  of  Africa,  colored  emigrants,  to  reside 
there,  shall  be  subject  to  the  operation  of  the  forogoiug 
provisions  regulating  the  carriage  of  passeogors  in   mer- 
chant vessels. 
EKnmf nation  of      Sec.  4272.  The  colloctor  of  the  customs  shall  examine 
bycci^wtJirf*^'  each  emigrant- voMcl,  on  itsarrivol  athis  port,  and  a»eer- 
^ibid., «.  17.  tain  and  report  to  the  Secretary  of  the  Treasury  tho  time 

'  of  sniling,  the  leuf{th  of  tho  voyage,  tjio  ventilation,  the 
nnrober  of  passengers,  their  space  on  bonrd,  their  food, 
Hie  native  conntry  of  tho  eniigi'ants,  the  number  of 
deaths,  tlie  age  nnd  eezof  those  who  died  during  thovoy- 
Bgo ;  together  with  his  opinion  of  the  oanso  of  tho  mor- 
tality, if  any,  on  Imnrd,  and,  if  none,  what  precantionaiy 
measures,  arrsBgemeuts,  or  liabita,  are  supposed  to  hare 
bad  any,  and  what,  agency  fn  causing  the  exemption, 
rnformew.   _        SEC.  4273.  Informers  shall  bo  entitled  to  one-half  of 
u*  s''i'^'T^' p'  Hfy  penalty  or  flnecoUectednnderthoproviaions  relating 
sQi!   '  '    '     'to  the  transportation  of  passengers  In  resscls  to  or  ftom 
any  foreign  port  or  place  other  than  ftreign  contiguona 
country,  npou  tbeir  iuformation. 
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Tmn»iK»rt«tioii  Sbc.  42?8.  It  Blinll  not  be  lawful  to  transport,  chitj,  or 
a  July,  isaa,  u.  convey,  Bbip,  deuTer  ou  bonrd,  or  cause  to  be  deliverea 
I6i.>.i,v.ii,p.8i.  (jn  board,  the  Bubstance  or  article  knonn  or  designated 
aa  nitro-gljc(!riae  or  glynoia  oil,  nitroleam  or  blasting 
oil,  or  nitrated  oil,  or  ponder  mixed  with  any  sucli  oil,  or 
fiber  saturated  with  any  soch  article  or  suhatance,  npon 
or  in  any  vessel  or  veliicle  nsed  or  employed  in  trana- 
porting  posaengera  by  land  or  water  between  a  place  in 
any  foreign  country  and  a  place  nithin  the  limits  of  any 
State,  Territory,  or  district  of  the  United  States,  or  between 
a  place  in  one  State,  Territory,  or  district  of  the  United 
States,  and  a  place  in  any  other  State,  Territory,  or  dis- 
trict thereof .     [See  a  5;»;{-5355.] 

niSf"?*  nli^      ^^'^-  *^™'  ^*  ^''""  '^<*''  ^  lawful  to  ship,  send,  or  for- 

gijreini^^ ward  any  quantity  of  the  sabstances  or  articles  named  in 

isj  «."  J'  vfu,  p.  ^l**  prec^'ding  section,  or  to  transport,  convey,  or  cany 
^-  the  same  by  a  vessel  or  vehicle  of  any  description,  npon 

land  or  wat«r,  between  a  place  in  a  foreign  country  and  a 
place  within  the  United  States,  or  between  a  place  in  one 
State,  Tenitory,  or  district  of  the  United  States  and  a 
piece  in  any  other  State,  Territory,  or  district  thereof, 
unless  the  same  shall  be  securely  inclosed,  deposited  or 
packed  in  a  metallic  vessel  surrounded  by  plaster  of 
Paris,  or  other  material  that  will  bo  non-eiplosive  when 
saturated  with  such  oil  or  substance,  and  separate  from  all 
other  substances,  and  the  outside  of  the  package  con- 
taining tlte  same  be  marked,  printed,  or  labeled  in  a 
conspicuons  manner  with  the  words  "  Nitro-glycerine, 
dangerous." 
[AMfBtU.l  Sec.  4280.  The  two  preceding  sections  shall  not  be  so 

efftri'li^tranio'Si  coustrned  ns  to  prevent  any  State,  Territory,  district, 
uitrj^'jcetiie.      city,  ot  town  within  the  Uiiit^^d  States  from  regulating  or 
Arom  prohibiting  the  traffic  in  or  transportation  of  those 
substances,  between   persons  or  places  lying  or  being 
within  their  respective  territorial  limits,  or  from  prohibit- 
ing  the  introduction  thereof  into  such  limits,  for  sale, 
use,  or  consumption  therein. 
"•Wlltyofmiw-      Sec.  4281.  If  any  shipper  of  platina,  gold,  gold  dust, 
rieri.      '  silver,  bullion,  or  other  precious  metals,  coins,  jewelry, 

ina>.m,"v!*i«|p!  b'll^  "f  any  bank  or  public  body,  diamonds,  or  other 
*^  precious  stones,  or  any  gold  or  silver  in  a  montifncCured 

or  nnmauufnctured  state,  watches,  clocks,  or  time-pieces 
of  any  description,  trinkets,  orders,  notes,  or  securities 
for  payment  of  money,  stamps,  maps,  writings,  title- 
deeds,  printings,  engravings,  pictures,  gold   or  silvet 


ii>ld.,.*.e. 
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wri'^'u^Ji*'  ^^  destruction  of  any  property,  goods,  or  mercLnndiBe,  if 

iw.  "  li«  shall  tmnefcr  liis  iutcrest  in  bucIi  vessel  and  fi-ciglit, 

for  tbe  benefit  of  eucli  claimants,  to  a  tniatee,  to  be  op- 
pointed  by  niiy  court  of  competent  jariadiction,  to  act  aa 
Mich  tiTieteo  for  the  person  who  may  prore  to  be  legally 
eatitled  thereto;  from  and  after  which  transfer  nil  ctainta 
and  proceedings  against  the  owner  shall  cease. 

to  d5^"d  o^JSfT       ^^'^'  *^-  "^^^  charterer  of  any  vessel,  in  cose  he  slmll 

"~lbid.,"."B.  i>.  MB.  nian,  victual,  and  navigate  such  vessel  at  his  owu  ex- 
TbnrpM.  Uniu-  pense,  or  by  his  own  procurement,  shall  be  deemed  the 

MS.  '  owner  of  such  vessel  withiu  the  mcaaing  of  tlie  provfan 

Jons  of  this  Title  relating  to  the  limitation  of  the  liability 
of  the  owners  of  veesela  ;  and  such  vossct,  when  so  dm- 
tered,  shall  be  liable  in  tlie  same  manner  as  if  luivi- 
gated  by  the  owner  thereof. 

Sec.  4237.  Nothing  in  the  five  preceding  sections  shall 
.  be  construed  to  take  away  or  nfiect  the  remedy  to  wliidi 
any  party  may  be  entitled,  agahist  tlie  maater,  officers, 
or  seamen,  for  or  on  account  of  any  embezzlement,  injury, 
loss,  or  destruction  of  merchandise,  or  propertj-,  put  on 
board  any  vessel,  or  on  account  of  any  negligence,  fraud, 
or  other  malversation  of  such  master,  officers,  or  sea- 
men,  respectively,  nor  to  lessen  or  take  away  any  re- 
sponsibility to  whicli  any  master  or  seaman  of  any  vea- 
sel  may  by  law  be  liable,  not  with  standing  such  master  or 
seaman  may  l>e  an  owner  or  part  owner  of  the  vessel. 
Bbtpptos      iB-      Sec.  4S8B.  Any  person  sliipping  oil  of  vitriol,  unslaked 

flataumijie  mate-  jj,j,g^  inflammable  matches,  or  gunpowder,  in  a  vesed 
ibtd.,  a.  T.  taking  cargo  for  divers  persons  on  freight,  without  de- 

livering, at  the  time  of  shipment,  a  note  in  wviling,  ex- 
pressing the  nature  and  character  of  such  merchandise, 
to  the  master,  mate,  officer,  or  person  in  chaige  of  the 
lading  of  the  vessel,  sball  be  liable  to  tbo  United  States 
in  a  penalty  of  one  thousand  dollars.  But  this  E^etim ' 
shall  not  apply  to  any  vessel  of  any  description  wbatao- 
ever  used  in  livers  or  inland  navigation, 
fixretitioii     to      Sec.  4289.  The  provisions  of  this  Title  relating  to  tbe 

uiHty!  "^  "      "   limitation  of  the  liability  of  the  owners  of  vessels,  shall 
"''''■  not  apply  to  the  owners  of  any  oanal-boat,  barge,  or 

»m»»!*cSrde8,^  lighter,  or  to  any  vessel  of  any  description  whatsoever 

^^^"■^ii^^  ""**  "*  rivers  or  iolaud  navigation. 

lion  Co.M 
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^^id.,  8.  48,  p.  gerg,  other  than  ferry-boats,  the  number  of  passengers  of 

each  class  that  any  such  steamer  lias  accommodations  for, 
and  can  carry  with  prudence  and  safety. 

Penalty  for  car-  Sec.  4465.  It  shall  not  be  lawful  to  take  on  board  of 
nuniLrof  paafien-  Aoy  steamer  a  greater  number  of  passengers  than  is  stat* 

y^Jj^  ed  in  the  certificate  of  inspection }  and  for  every  violation 

of  this  provision  the  master  or  owner  shall  bo  liable,  to 
any  person  suing  for  the  same,  to  foi-feit  the  amount  of 
passage-money  and  ten  dollars  for  each  passenger  beyond 
the  number  allowe<l. 

special  permit  Sec.  4466.  If  any  passenger-steamer  engages  in  excur- 
f or  oxcursions.         .  ai      •  ^  i    n  •  j.  i     x  •  •■ 

-j^i^ sions,  the  inspectors  shall  issue  to  such  steamer  a  special 

permit,  in  writing,  for  the  occasion,  iu  which  shall  be  stat- 
ed the  additional  number  of  passengers  that  may  bo  car- 
ried, and  the  number  and  kind  of  life-saving  appliances 
that  shall  be  provided  for  the  safety  of  such  additional 
passengers  ;  and  they  shall  also,  iu  their  discretion,  limit 
the  route  and  distance  for  such  excursions. 

Lists  of  passen-      Sec.  4467.  The  master  of  every  passenger-steamer  shall 

Ibict  B.4». keep  a  correct  list  of  all  the  passengers  received  and  de- 
livered from  day  to  day,  noting  the  places  where  received 
and  where  landed,  which  record  shall  be  opened  to  the 
inspection  of  the  inspectors  and  officers  of  the  customs  at 
all  times ;  and  the  aggregate  number  of  passengers  shall 
be  furnished  to  inspectors  as  often  as  called  for ;  but  on 
routes  not  exceeding  one  hundred  miles,  the  number  of 
passengers,  if  kept,  shall  bo  sufficient-. 

Penalty  for  fall-  Sec.  4468.  Eveiy  master  of  any  passenger- steamer  who 
eenger  list.  fails,  through  negligence  or  design,  to  keep  a  list  of  pas- 

Ibid.  sengers,  as  required  by  the  preceding  section,  shall  be 

liable  to  a  penalty  of  one  hundred  dollars. 

penaiSes'^     ^^      ®^^'  ^^'  '^^®  penalties  imposed  by  sections  forty-four 
Ibid.    '  hundred  and  sixty-five  and  forty-four  Jiundred  and  sixty- 

eight  shall  be  a  lien  upon  the  vessel  in  each  case;  but  a 
bond  may,  as  provided  in  other  cases,  be  given  to  secure 
the  satisfaction  of  the  judgment. 
Precautions      Sec.  4470.  Every  steamer  carrying  passengers  or  fi-eiglit 

"Tbid.,B.2,p.uoi,  fi^ll  ^0  provided  with  suitable  pipes  and  valves  attached 

to  the  boiler,  to  convey  steam  into  the  hold  and  the  dif- 
ferent compartments  thereof,  to  extinguish  fire }  and  every 
stove  used  on  board  of  any  such  vessel  shall  l)c  well  and 
securely  fastened,  so  as  to  prevent  it  from  being  moved 
or  overthrown,  and  all  wood- work  or  other  ignitiblo  sub- 
stances about  the  boilers,  chimneys,  cook-houses,  and 
stove-pipes  exposed   to  ignition,  sluill   be   thoroughly 
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DsnReroai  Brti-      g^c,  4472.  No  looM  baj,  looao  cotton,  or  Iooh  bemp, 

del  not  to  be  IMI-  ,  ,  .    ■"  ,    ,  , '       ,  ,  " 

riedomwiMriiger-  ciunplieiie,  mtro-gljceriDe,  naphtha,    benaDe,    beaiole, 
TsliTt^pTML  ^^'J-oili  crade  or  refiuol  petroleum,  or  other  like  eiplo- 
sire  boniiDg  fluids,  or Ukedaugaronsarticles, shall  becai^ 
ricd  a"  freight  or  used  ns  storva  on  anj  stenmer  orrjing 
pauengers;  nur  sboll  baled  cotton  or  hemp  be  earned  on 
BDch  steamers  unless  the  bales  nre  compactly  pressed  and 
thoroughly  covered  vith  l>aggiug  of  simiLir  fabric,  and 
iBjlUiM*^***  Becured  with  good  rope  or  iron  bands  j  nor  shall  goupow- 
der  bo  carried  oa  any  such  vessel,  except  under  special 
license ;  nor  shall  oil  of  vitriol,  nitric  or  other  chemical 
acids  be  carried  on  aticfa  steamers  except  on  tire  decks  or 
guards  thereof,  or  in  such  other  safe  part  of  the  vessel  as 
shall  be  prescribed  by  the  iuBp«ct4»s.    BeSned  pctroleoHi, 
which  will  not  ignite  at  n  temperature  less  than  one  hnn- 
dretl  and  ten  degrees  of  Fahrenheit  thermometer,  may  be 
carried  on  board  such  Btcnmers  upon  routes  where  there  is 
no  other  proetical  mode  of  transporting  it,  aud  under  sndi 
regnlatioDS  as  shall  be  prescribed  by  ibe  board  of  super- 
Tising  inspectors  with  the  approval  of  the  Secretary  of  tbe 
Treasury ;  and  oil  or  spirits  of  turpentine  may  be  carried 
on  Bocli  steamers  when  put  up  in  good  metallic  vessels, 
or  casks  or  barrels  well  and  securely  bound  witb  iroo 
and  st«wed  in  a  secure  part  of  tlie  vessel ;  aud  friction- 
matches  may  be  carried  on  sueh  steamers  when  securely 
packed  in  strong  tight  chests  or  boxes,  tbe  covers  of  irhidi 
shall  be  well  secured  by  locks,  screws,  or  other  reliable 
fostenlDgs,  and  stowed  in  a  safe  part  of  the  vessel  at  a 
secure  distance  from  any  fire  or  heat.    All  such  other  pro- 
Tisions  shall  bo  mode  ou  every  steamer  carrying  passMi- 
gers  or  freight,  to  gaard  against  aud  extingnisli  fire,  as 
shall  be  prescribed  by  tiie  board  of  supervisiug  iospectors, 
and  approved  by  the  Secretary  of  the  Treuaory. 
Sec-  4473.  Every  bale  of  cotton  or  bemp  that  shall  be 
lawfull]' canrlDg  shipped  or  carried  on  any  passenger- steamer,  withont 
co^or  emp.     ,^n(„i.ming  («  the  provisions  of  ti.e  piecedtog  section,  shall 
be  subject  to  a  penalty  of  five  dollars,  and  shall  be  liable 
to  seizure  and  sale  to  secure  the  paymwitof  such  penalty. 
Ltoense  (or  n«e      Sbc  4474.  The  Secretary  of  tbe  Treosnry  may  grant 
tbamt»dunloDor  permission  to  the  owner  of  any  steum-veasel,  to  use  any 
motfve  power.       invention  or  process  for  the  utiliiation  of  petxoleam  or 
■*■**"■        otber  mineral  oils  or  substances  in  the  production  of  n»o- 
tlve-pow«r,aQd  may  make  and  enforce  rcgnlaticmaeoncem- 
big  the  application  and  uae  of  the  saaie  for  aucb  imrpoae. 
But  no  audi  p«miMion  shall  be  granted,  oakfls  npoa  tbi 
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may  be  necessary  to  protect  them  from  fire  wLen  uaeh 
steamers  are  moored  or  tying  at  a  wliarf  without  steam  to 
work  the  pnmps. 
b^i^'li^^'tot      Seo.  4480.  Every  steamer  carrying  passengers  shall  he 
IioueiDfer  ■toiiii-  provided  witli  wire  tiller- rtipes,  or  iron  rods  or  chains, 
IWi,  ■.   10,  p.  ''*''  *'"'  purpose  of  steering  nnd  navigating  the  vessel,  and 
**^  shall  employ  wire  bcll-pulls  for  signalizing  the  cngineet 

from  the  pilot-ho a se,  together  with  tubes  of  proper  sizeM 
arranged  as  to  return  the  sound  of  the  cugiuc-bells  to  the 
pilot-house,  or  other  arrangement  to  repeat  back  the  sig- 
nal.   But  on  any  such  vessel  navigated  hy  the  mariDcra' 
compass,  so  much  of  such  wire  rope  or  chain  may  be  dis- 
pensed with  and  disused  as  shall  influence  or  disturb  the 
working  of  the  compass. 
BMtsior  river-      Sec.  4481.  Every  steam-vessel  navigating  rivers  ooly, 
~Ibld.,>.7,p.ui.'  except  ferry-boats,  freight- boats,  canal-boata,  and  tow- 
ing-boats,  of  less  than  fifty  tons,  shall  have  at  least  one 
good  substantial  boat  with  lines  attached,  and  properlj 
supplied  with  oars,  oud  kept  in  good  condiiion  at  nil 
times,  and  ready  for  immediate  use ;   nnd  in   ndditioo 
thereto,  every  such  vessel  carrying  passengers  shall  have 
one  or  more  metallic  life-boats,  fire-proof,  and  in  all  re- 
spects good  and  substantial  boats,  of  such  dimensious  and 
arrangements  as  the  board  of  supervising  Inspectors  by 
their  I'egulatiuns  shall  prescribe,  which  boats  slinll  be  car- 
ried in  the  most  convenient  manner  to  bo  brought  into 
immediate  use  in  case  of  accident.     But  wbeie  the  char- 
acter of  the  navigation  is  such  tliat,  in  tha  opinion  of  the 
supervising  inspector,  tho  metallic  life-boats  can  be  dis- 
pensed witli,  ho  may  exempt  any  such  vessel  from  carry- 
ing the  same ;  or  may  require  a  substitate  therefor,  at  his 
discretion. 
torrtTer^ituunera      ^'^^-  ^^®^-  Every  such  steam-vessel  carrying  passen- 
carrjiug  pMeen-  gers  shall  also  be  provided  with  a  good  life-preeerver, 
Iiild.,i.ei,p.M3.  made  of  suitable  material,  for  every  cabin  passenger  for 
which  she  will  have  accommodation,  and  also  n  good  life- 
preserver  or  float  for  each  deck  or  other  class  passenger 
which  the  inspector's  certificate  shall  allow  her  to  carry, 
including  the  ufflcers  and  crew ;  wliich  life-prcscrvors  or 
floats  shall  be  kept  in  convenient  and  accessible  places  on 
such  vessel  in  readiness  for  immediate  use  iu  case  of  ac- 
cident. 
Flre-bncketa,      Sec.  4483.  Every  such  steam-vessel  carrying  passen- 
eiwitesmen    cnt^  gers,  of  two  hundred  tons  burden  or  less,  shall  also  keep 
r^ug^we^era.  ^j  ^^^^  eighteen  fire-buckets  and  two  water-barrels,  and 
shall  bave  not  leas  than  four  axes ;  and  every  such  steamer 
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person  of  any  passenger,  orliis  baggage,  fromsnch  canao 
in  80  poTBuing  tbo  voyage,  and  no  degree  of  care  or  dili- 
gence shall  in  snch  case  be  bold  tojostify  orexcose  the 
person  in  command,  or  the  owners, 
on^o^an^lake,"  ^*^<^*  4483.  Every  steamer  navj^ting  the  ocean,  or  any 
andaouDd'ateam-  lake,  bay,  or  sound  of  the  United  SUtes,  ehall  be  provid- 
ibid.,«.sj,i>.is»,  ed  with  such  numbers  of  life-boats,  floats,  rafts,  life-pre- 
servers, and  drags,  as  nill  best  secure  the  safety  of  all 
persons  on  board  such  vessel  in  case  of  disaster ;  and 
every  sea-going  vessel  carrying  passengers,  and  every 
snch  vessel  navigating  any  of  the  northern  or  northirest- 
ern  lakes,  shall  hare  the  life-boats  veqnlred  by  law,  pro- 
vided nith  Baitablobost-disengagingapparatQS,soamuig- 
ed  as  to  nlloiT  snch  boats  to  bo  safely  launched  while  such 
Teasels  are  under  ajieed  or  otherwise,  and  so  ns  to  allow 
such  disengaging-apparatna  to  be  operated  by  one  per- 
ton,  disengaging  both  ends  of  tlie  boat  simultaDcoasly 
ttom  tlio  tackles  by  which  it  may  be  lowered  to  the  water. 
And  the  board  of  supervising  inspectors  shall  Gx  and  de- 
termine, by  their  rules  and  regulations,  the  kind  of  life- 
boats, floats,  rafts,  life-preservers,  anil  drags  that  sliatl 
be  used  on  such  vessels,  and  also  Iho  kind  and  capacity  of 
pumps  or  other  appliances  for  freeing  the  steamer  from 
water  in  cose  of  heavy  leakage,  the  capacity  of  snch 
pumps  or  appliances  being  suited  to  the  navigation  in 
which  the  steamer  is  employed. 
Fennitj'foTliiiv  Sec.  4439,  The  owner  of  any  such  steamer  who  neg- 
buata,  &u-  lects  or  refuses  to  provide  such  life-boats,  floata,  rafts, 

!»''*-  life-preservers,  drags,  pomps  or  appliances,  na  are,  un- 

der the  provisions  of  the  preceding  section,  required  by 
the  board  of  supervising  inspectors,  and  approved  by  tha 
Secretary  of  the  Treasury-,  shall  bo  fined  one  thousand 
dollars. 
'Wntot-tlBbt      Sec.  4490.  Every  sea-going  steamer, and  every  stesmCT 
atEameMcairriug  navigating  the  great  northern  or  northwestern  lakes,  car- 
'"iTMrt'^'m.    ~    rjHng  passengers,  the  building  of  which  slinll  be  cnm- 
'  pleted  after  the  twenty -eiglitli  day  of  August,  ciglitecu 

hundred  and  seventy-one,  shall  have  notless  than  three 
watertight  cross-bulk-heads,  snch  bulk-heads  to  reacli  to 
the  maiu-dcctE  In  single-decked  vessels,  otherwise  bo  llto 
deck  next  below  the  main-deck;  to  be  made  of  iron  plate  , 
BQStaincd  upon  suitable  frame-work ;  and  to  bo  properly 
secnrcd  to  tlie  hull  of  tlie  vessel.  The  position  of  such 
bulk-heads  nud  tlie  strength  of  material  of  whicli  tl>e  same 
shall  he  constructed  sliail  be  determined  by  the  geueial 
tales  of  the  board  of  supervising  inspectors. 
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liaviDg  her  name,  and  the  name  of  tlie  port  to  which  she 
belongs,  painted  on  her  stern. 
toS^^oere.  *°*"      S*"^-  *"'*^-  *'•  collectors,  or  other  chief  offlceia  of  the 
~lijld.,  1.  3D,  p.  customs,  And  nil  inspectors  vithin  the  several  districts, 
sliall  enfoi-ce   the  provisions  of    this  Title  against  all 
steamers  arriving  and  departing, 
oiuiukin' u^du^      ^*^'  *^^'  ^^^''^  collector,  or  Other  chief  officer  of  the 
bycimtiiinBofaocr.  custome,  or  inspector,  who  negligently  or  inteutionally 
iWd.  omits  any  duty  under  the  preceding  section,  shall  he  lia- 

ble to  reraovnl  fi'om  office,  and  to  a  penalty  of  ooe  hnodreil 
dollars  for  each  offense,  to  be  sued  for  in  an  action  nf 
debt. 

RnglBnT.enrpil-      Sec.  44U8.  No  license,  register,  or  enrollment  shall  be 
tDPuI.  Oia.,  iloiiicil  1 

ti)\T»s«l8notcom-  granted,  nor  any  other  papers  be  issued,  by  any  collector 
Inn.  or  other  chief  officer  of  the  customs,  to  any  tbssoI  propell- 

'~lbid.,«.i.p.Mo.  ed  in  whole  orin  pntt  by  stutm,  nntil  he  slinll  have  sat- 
isfactory evidence  tliat  all  the  provisicns  of  this  Title 
Lave  been  fully  complied  witli. 
PfiiBityforfikil-      Sec.  4409.  If  any  vessel  projwllcd  in  whole  or  in  part 

"lliiii by  steam  be  navigat«il  without  coujpljiog  with  the  terms 

of  this  Title,  the  owner  shall  be  liable  to  the  Cnitrd 
States  in  a  penalty  of  five  hundred  dollars  fur  ejtch  of- 
fense, one-half  for  the  use  of  the  informer,  for  which  sum 
the  vessel  so  navigated  shall  be  liable,  and  may  be  scizetl 
and  proceeded  against  by  way  of  libel  in   any  district 
court  of  the  United  States  having  jurisdiction    of  the 
offense. 
Penalty  In  cams      Sec.  4500.  The  penalty  for  the  violation  of  any  provis- 
""ibiil/'irca,  p"  ion  •>*"  t^"*  Title,  not  otherwise  specially  provided  for, 
*^  shall  be  a  fine  of  five  hundred  dollars,  recoverable  one- 

half  for  the  use  of  the  informer 


BoBBOWER,  howto  HBO  thing  boiToweil, 

138-141. 
when  liable  for  fhind,  Ac,  143-145. 
vliea  exempt  from  liability,  147- 

152. 
liability  after  demaDd,  IQS. 
orilinary  wear  or  decH^,  153. 
bordeu  of  proof  in  actiouH  acainet, 

155-159. 
dnty  to  retaro,  161.-169, 170-17:.. 
incoriippteiicy  as  a  party,  12G,  127. 
his  iutcrcAt  or    special  prouertv, 

128-134. 
under  a  precnrinna  loan,  ITO. 
not  liable  for  all  losBes,  17:i. 
liiM  i-ulutioii  to  the  litlu,  17:1-175. 
Bbidup.s,  duly  iu  buildiD);,  439. 

railway  company  liable  for,  602. 
BusDEN  or  I^ROUF,  in  t>uits  agaiuBt  a 

depositary,  5H-02. 
ia  Hniis  aKainst  mandatory,  106- 

110. 
In  anilB  againBt  borrower,  155-109. 
■bowing  restilntion,  160-169. 
abowiug  or  excusing  losses,  171- 


duty  in  preserving.  234-244. 

relating  to  inlereat  of  pledgor  and 
pledgee.  245--27S. 

to  sale  ur  forecloanre,  279-'J97. 

relating  to  lille,  305-308. 

to  remedicB,  p1ed;;pH,  &n..  312-^124. 

iu  bailments  fur  liim,  399-403. 

abowiiig  Tutara,  £lc.,  405-109. 

relatins  to  bailments  for  Bervlccs, 
414-419. 

Ileti  I  liurefor,  420-425. 

nuiltrr  contracts  far  petaonal  ser- 
vices, 433-441. 

to  ciiarga  an  innkoepvr,  455-466, 
479. 

to  cliargB  telegraph  company,  489. 

to  fix  cbaiscter  of  common  carrier, 
495-517. 

of  delivery  to  carrier,  527. 

Duder  Bpecial  contracts  by,  554- 
595. 

to  prove  epeciol  contract,  500,  561. 

ortlirougb  cotracts,  577,  583,  585. 

exceptiouB— delays,  586-589,  609- 


of  pnssenger- carrier's  aegligence, 

712,716,  ri!l. 
form  of  aution  affects,  62, 155-159, 


CaKaL  CaRRIEHS,  irho  ure,  511-514. 

those  wbo  are  so  engagrd,  514. 
Canals,  freeting  of,  an  ace  of  God,  537, 
538. 

excusing  deUy,  537,  5.T8. 
Captuub,  righlB  aiid  duticB  of,  547. 

title  of.  how  pt-rferted,  547. 
Capture,  loesea  by.  547. 
Care  and  Diuoenck,  degrees  of,  4-9. 

by  a  depositary,  43-51. 

sealed  packages.  49. 

bailee's  personal  cbaracter,  •'iO. 

under  a  Bpuutaneuns  offer,  51. 

required  of  a  mandatary,  78-e6L 

of  a  borrower,  135-137. 

when  ui.t  liuble,  147-152,  172. 

required  of  ft  pledgee,  334-244. 

rule  Hlutnl,  :d34. 

qnaliScaliunsof  mle,  235-237. 

treatment  of  collaterals,  239-244. 

Tcqnirt'il  of  a  bircr  of  chattels,  329, 
aJO,  384. 

of  a  wori^boiiReman,  333-349. 

ofaforu'iiT^ler,  331. 

of  a  wharQiigcr,  356-363. 

of  n  lessor  of  cliatU'K  373. 

towiirds  EervQMts,  395. 

required  of  bailee  tor  services,  444- 
440. 

required  of  innkeepers,  46^-466. 

of  gnests,  465. 

of  telegra]ih  companies,  4S7,  493. 

of  ciimiuou  caiTiei^  53*2-^1. 

to  escape  snperior  f<irce,  541. 

nnder  s[iecial  stipulaiious,  562— 'iTO. 

excci^ions  of  specific  jierils,  56tr- 

intbe  transportation  of  goods,  506- 

in  delivery  by  the  carrier,  6I5-t!33. 
iu  carriage  oflivo  stock,  673-0^7. 
in  receiving  psssengers,  688-  6>£), 

696, 697. 
regalalions  to    secure  order    and 

safely,  639-097. 
relating  to   tickets,  700,703,  729, 

730. 
cannot  stipulate  against  duly,  TOi 
rule  of  diligence,  707-7i3. 
to  furnish  safe  convevance,   710- 

713. 
duties  by  the  way,  714-723.  720. 
observing  law  of  road,  724-7-J8. 
nsual  slopping  placoM,  7^. 
uaoof  tickets,  7v!9,  730. 
to  avoid  dangers  710,  718-720, 723, 


^  by  water,  732, 


731. 


of  passenger  cs 


it  a  livery  stable  keeper,  37^ 


Clkan  Bill.  flxinK  snionDt,  564, 5U5. 
Oi.KiiQYUKM  ANi>  Ministers,  ooairacto 

by.  4ii. 
CVacumkn,  nliaacoiuinour'aiTlers,  fiOO, 

r.04. 
Corvr.T.  HousK,  vhun  an  iiiii,  453,  454. 
COLLATEiiAL   KKCumTiiis,   moitgagca, 

n-ai  and  persmial.  tTC-lDO. 
Iiuiver  Ui  give,  191-301. 
under  facturs  act,  194,  195. 
negiiliable  [laper,  I9ij,  197,  222. 
Low  to  lie  preserved  ftiul  used,  238- 

S!44,  -256. 
ri^litx  of  the  parties  to,  245-248. 
hnliler'a  rights  aud  lemedieH,  249- 

271. 
•lipljing  proceeds  of,  272-278. 
■petiul  iiileruHts  or  rights  of  prop- 
erly. 19ri-U01-221. 
ftensiiinij  or  salaries,  203, 204. 
jDcarporenl  tiiiuga,  how   used   as, 

«05,  HOG. 
1)il1s  uf  lolling  nxed  ns,  210-215. 
writteii  evidences  of  title,  214-218. 
shares  of  atomic  uaed  as,  219,  283, 

284. 
choses  in  action,  policiea  of  inaur- 

ance,  220. 
relnliiiu  of   to  original  debt,  234- 

2J3. 
shIu  or  foreclosure,  right  of,  279- 

282. 
agreements  regnlatinj;,  283, 288. 
pmciieilingB  in,  281-2^. 
taiea  by  a  factor,  2IM. 
vlio  niiiy  iiurchoan,  291-294,  324. 
vlicii  ma;  and  when  must  sell,  295- 

297. 
tu  be  occonntFil  for,  298-311. 
ligbtB  of   third  parties  respected, 

au2-3Cr7,  310. 
tosecnre  usnrioaeloaD.  227,  308. 
nnbmfnl  dtit«ntiua,  311. 
remcilies  by  owner.  312-%i4. 
right  to  redeem,  313-315,  317,  318. 
rifibt  of  a  pui-cliaser,  316. 
■clions  when  brought,  3'20-324. 
COUJRIOKS,  of  ships  a  sea-peril,  546. 
rulea  relating  to,  737. 
at  common  law,  746. 
in  admiralty,  745. 
CUUUISSIO.NS  OK  Maetdatbs,  74-119. 
contract  and  subject  of  it,  74-76, 

77, 87^1. 
rule  of  diligence,  78-66. 
direclnra  of  corpuratioiie,  92-K. 
remedies  against  bailees,  96-102. 
by  bailor  or  bailM,  102-105. 
burden  of  proof,  106-110. 
termiiiatiou  of  the  bailment,  113- 
119. 


COHMOiuTUM  It  loan  for  n»e,  123-127. 

borrower's  interesl;,  liH,  129. 

lender's  intere«t,  131-131. 
CoKiios'  Carkiuks,  who  are  ami  how  ■« 
the  character  asHnmed.  49r>-4W. 

cartmen.  dmymeii,  purlers.  500. 

wagon  en,  old  castoms,  501. 

stage  coaches.  50^,  503. 

hacLmcn  aud cabmen, 504. 

boggle  expreas  compauiea,  500. 

lerrymen  wbeu  chargeable  as,  505- 


514. 

railroads  as  carriers,  515. 

eijiresH  conipauies,  516. 

special  agrfwuients  to  carry.  517. 

duly  to  rMdre  and  earn/,  518-522. 

on  equal  lenae.  51d-5:u, 

cannot  impose  Ills  own  terras,  521, 
553. 

lifthM  in  receiving,  5M. 

deliverg  to  tkt  eari-ier,  523-531. 

nsagus  affecting,  524-526. 

when  cnrrier  becomes  liable,  528. 

good  faith  in  m»kin>!,  529,  530. 

dangerous  goods,  531. 

rule  of  rripoiuibilllg.  532-53n. 

acts  of  God.  exceptions.  537-546. 

losses  by  the  public  eueniy,547-55L 

liable  as  iusurrr^,  549-5:31. 

implied  duties  and  stipulation^ 
550,551. 

■pecinl  coKtraetn  by,  552-695. 

liiatnry  and  effect  of  iiablio  notices, 
Ki4-560. 

under  stutates,  English  aitd  Ameri- 
can, 555-560. 

receipts  embodring  contracts,  561. 

freedom  of  contract,  S62-;>ti5. 

general  words  of  ezemptiou,  566- 

r.63. 
mode  of  receiving  and  leceipting 

goods,  567-5G9. 
Kceivlng  and  checking  baggage, 

570-575. 
throDgh  contracts,  572-565. 
effect  uf  New  York  statute.  573. 
tickets,  checks,  evidence,  574. 
tbrongh    contract,  when  implied, 

577-585. 
agent,  son,  servant,  576. 
throngh    contracts,   English  mle, 

578,583. 
through  lines,  579. 
adilrrasou  goodn,  ePFiMit  of,  580-563. 
verbal  anil  written  contracts,  5't4. 
kill  of  lading,  receipt  iu,  584,  586, 


590. 
exceptions,  pfrils  of  anas 

lakea.  586,  587. 
clean  bill  of  lading,  588. 


Creditobb,   several  intcTeated   in    a 

pledge,  273, 274,  Sari, 
rii;ti(  to  Bell  icDodB  under  pledce, 

ii&9-26iJ. 
'    under  Btatnto  law,  287. 
ma-v  ploilgea'H  iutBieBt  be  levied  on, 

2^,  2C4. 
riglits  of  creiUtorB  of  pledgor,  316. 
or  factor,  31G. 
sales  uiidtii'  a  del  aredtre  commiMiou 

note,  27ri,  307. 
CcsTODY,  sheriff  may  leave  goods  witt 

arectiptor,28,  34. 
of  a  servan  t  or  ngent,  70, 72. 
resloriu;;,  hj  borrowor,  161-1C5. 
diObia  I'roDi  iioasessiou,  269,  S70. 
delivory  to  iuukeeper's,  4&9,  460. 
delivery  to  oari'ior's,  52B, 
Custom,  'wuiflioogemau  may  advance 

Quder,  331. 
carrier  may.  G07,  642,  643,  653. 
effect]  of  on  contracts,  568. 
affootiug  delivery  to  carrier,  6S4~ 

f>37. 
delivery  by  carrier,  620, 626. 
to  osplain  bin  of  lading,  588. 
■whoa  uot  alluwed,  238. 
Bamages,  geiicml  rulaof,  112,  677. 
iD  actiousogaiust  carriurs,  608-610, 

673. 
coJiacd  by  ilelny,  60e-till,  677. 
proof  of  damages,  Oil. 
wlieu  dediicloit  from  Ireislit,  640. 
rale  of  ogainst  carrier,  673-C77. 
ivLeii  goods  are  iujarod,  674. 
nuiler  esecofory  contracts,  C76, 
■under  special  aKroemouts,  098. 
duty  to  limit.  a\}S,  599. 
for  delay  of  jiosscnger,  702. 
SAKGEnOL'B  Goods,  delivery  of  to  car- 
rier, duty  iu  making,  531. 
SANGGnsoi^  Navioatiox,  what  so  con- 
sidered, 587. 
bow  construed  as  an  esceptioD,  566, 

587. 
in  pnliciea  of  insDrance,  589. 
See  Navigation. 
Dakgurs  orTiiB  Seas,  Rivers,  Lakes, 

5Hfi-5e9. 
eiceptioDsof  in  bill  of  lading,  how 

treated  in  pleading,  58G. 
Bcopo  and  efl'uct  of,  CdO,  587. 

fire  not  included  in,  586. 
doty  on  liapiiening  of  loxaby,  598. 
when  cuiitrLbution  for.  CIS. 
collisions  from,  737,  745, 743. 
loss  by  covered  by  statute,  559. 
csceptious  of  iu  receipt,  501. 
Death,  effect  of  deatli  of  bailee,  114- 
11«. 


DSATU,CBnsing  death  or  injury  to  poa- 

sengers,  695,  747. 
bearing  of  lei  loa  on,  704. 
Debts,  L'isl'riol's,  effect  of  giving  se- 
cnriticH  fur  payment  or,  22&-2-2tJ. 
pleilge  of  valid  Bccniitiea  on,  SOS. 
Debts,  Illeoal,  pledges  to  Becnre,  ^5, 
227. 


596. 

when  to  contribute,  583,  596, 
DECI.A1IATI0N  OK  CuMPi,Ai.vr,  agaiDst 
carrier,  635-664. 
on  special  contracts,  586,  663,664. 
eiceptions  in  contract,  586. 
DxLAT,   bv  common  carrier,  598,599. 
60!J-C11,  <,77. 
of  pHSPengers,  702. 
DUL  CitRDERt:,  BnlcB  nnder,  367, 

effect  of  saltui,  note,  2ft!, 
DsLiVEitY,  to  liglitfnl  owner,  effect  of, 
54,57. 
to    a   stranger,  effect   of,  53,   59, 
348, 

effect  of  a  misdelivery,  79,  99,  IBS, 

406. 
to  iieep  at  a  price  or  return,  85. 
to  be  retnnied  in  kind,  li;0, 121. 
on  a  condition,  e.ilo  or  relnru,  85. 
iuvotvod  in  all   tlio  dehulUous,  I, 
10, 74. 


nfor  a 
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of  things  as  a  security,  176,  177, 
by  an  infant,  189, 
hj  transfers,  193.  311,  219,  220. 
of  negotiable  aecnritiea,   il32,  196, 

197,  306. 
of  goods  iu  bond,  216,  217. 
bv  liailco  for  speci:il  parpose,  270. 
for  labor  and  BBrtices.  410,  443. 
to  an  innkeeper,  459-4G1,  4C7,  478. 
of  mail  matter,  433-185.      -" 
of  telegrapliio  measai-ps.  4)J6-491. 
to  common  carrier,  5-ii-i31. 
of  money  with  baggage,  589. 
failare  in  tnakinir,  (>05. 
by  tbo  canicr,  615. 
under  through  contract,  010. 
to  coimeciiug  lino,  017. 
by  land  carriers,  cojch  or 

C18. 

mataalactsin,  019. 
notice  of  landing,  4c.,  620, 
place  niid  duty  of,  6:31,  (kS. 
consignee  not  fouud— I,'.  O.  D.,  6! 
ship  and  railway  carriers,  6^. 
notice  of  arrival,  Ci5,  OiO. 
timo  and  proof  of,  62?,  Caa 
to  party  holding  title,  029. 
etoiipago  in  transitu,  631,  633. 
8eo  vorions  titles— Baggage, 

Freight,  Ueu,  Coniuguce. 


EviDENCB,  of  irareboiisemeD'H  right 
to  advance  freij^ltt,  331. 

leceipts  of  croiii  intttoie.  ou&eiglit 
ic.  332. 

OUUB  nf  proof.  354. 

Mhen  chancud,  399-402. 

to  establiaa  cLaracter  of  canier, 
496,  517. 

by  carryiDf^  purcels.  503. 

cliarncter  of  fenynian,  506. 

owni'Dt  of  veasela,  512. 

of  JoliVi-ry  to  carrier,  523-531. 

of  special  COD  tracta  by  carrier,  552- 

Ijy  iiublislioil  notiCKd,  554-560. 

uuder aUtutes,  555-5r9,  573. 

of   coDtract,    by   checks,   tickets, 

noliew,  51W,  574. 
Teceiiit  eiubudjing  couttact,   561, 

585-593. 
spct'ifjiDg  aiuoniit  of  goods,  584, 

Bctaal  notico,  569. 

delivery  of  baggage  to  cartier,529, 

530, 570-575. 
of  exempt  inns,  562-069. 
from  8ea  perils,  &.c.  586-589. 
of  tbrougU  coulracta,  573,  577-585. 
ajtaioHt  iiiaiirer,  SriO. 
c\ean  bill  of  lodiii)-,  5S9. 
effect  of  bill  oa  freigbt,  demnnage, 

ic.  590-595. 
stowage,  leakage,  breakage,  &c., 

596,097. 
decay,   dolay,   packing,  tcanssfaip- 

ping,  59S-600.  60S,  1,11. 
sbips,  cnra,  roads,  bridges,  601-604. 
carrier's  liability   for  losses,  C02- 


613. 

contract  govi-rns,  614. 
relating  to  delivery  by  carrier,  615- 

633. 
to  carrier's  liire,  634-644. 
to  carrier's  lien,  615-654. 
in  netiouH  asaiiiat  rarrier,  655-677, 
Exceptions,  in  bills  of  lad  iog,  &c.  604, 

583-589. 
absence  of,  liability  of  carrier  for 

losses  by  tlief (,  fraud,  or  violence, 

605. 
by  special  contracts,  ^3-569. 
£XECL"noN,  pledifes  not  liable  to  at 

common  iaW,  250. 
liow  far  liable  anduc  Btatllt«s,  2.'i9- 

263. 
extent  ions  against  bailees,  263,  264. 
against  norissgor  oF  goods,  263. 

EXECUTOnS        AKD      AUMIXISTItATOItB, 

114-119,231,279. 
under  couiracts  of  pledge,  299, 313, 
33!. 


Executory  Cosnucra,  of  pledge,  IWi, 

199,  200. 
of  peiiBtons,  or  salaries,  not  dne, 

203,  204. 
of  goods  t«  be  made  U>  order,  41(^ 

413.  414. 
to  tnatcB  OH  sbares,  41G-418. 
when  t  itle  parses,  447. 

BXEMPTIONS  FROM  LlAniUTT,  stipnlk- 

t  ions  fur  by  common  carrier,  552- 

560. 

Aredom  of  contract,  501-569. 

from  specified  perils,  580-589. 

Experts,  liability  of  nlien  acting  gr>- 

skill   required  of  in  tbeir  calliug, 
426-432. 

in    a  bailment  for   services,  444, 
445. 
Expenses,  by  whom  borne,  owner,  20. 

of  saving  from  sea  pvTils,  23. 

to  protect  properiy,  66. 

borrower  to  ]>ay  ordinary,  142. 

■what  to  be  paid  by  plejlgor,  299. 

vrliat  to  be  paid  by  llirer.  385. 

by  an  exempt  calrier,  r<9i^. 

as  ail  element  of  damaires,  702. 

of  collection   by  pledgee,  241,  243, 
299. 

to  prrservo  cliattels,  3;». 

by  common  carri-r.  598. 
ExpRicss  Carriers,  effect  of  their  con- 
tract, 606. 

right  to  Biie  .ictnal  carrier,  GOSl 


of  parcels,  contracts  by,  55i>-<)74. 
See  Necoliablo  Taper,  and  Jloncy. 
Factors,  pledge  of  goods  by,  194,  195, 

209-218. 
power  to  pledge,  104-193. 
mode  nf  pledging,  209-218. 
when  like  pltulgeea,  273-273. 
riglit  to  scti,  290. 

natnre  nnd  extent  of  lien,  3S3-363. 
in  possession  of  bill  of  lading,  C29, 

590,  591. 
I^UANCB    AND    Non-Feasance,  aod 

misfeasance,  77. 
liability  of  exi^rls,  note,  77, 427- 

tm. 

I  Femes  Covert,  incapacity  at  common 
law,  13,  1J7, 100. 
powers  niider  statutes.  127,  IDO. 
Ferrvmrn.  hon-  far  comuiou  carriers, 
503-507. 
speciflo  duties  of,  507. 
Finder,  not  obliged  to  take  up  good^ 


Fbeiort,  from  whom  collectible,  M3. 
viliiiu  oue  cairier  ia  BubmiLuted  for 

Another,  644. 
discTtiuJuiktioua   on    freight,   519, 

5ao. 

right  of  a,  carrier  t«  pay  freight 
eurned  and  collect  whole  smouut 
oil  dellvury  of  goods,  G07,  65:2, 
642,  64;t. 

iraro houseman  maya^TBnoe,  351. 

QABNISKMCNT  AKD   lyTBRPLKAI>EB,C5. 

aliegiiUona  Ju  bill  of,  B5. 
Oekebal   LiKN's,   what  parties  ha,-ye, 
'  350.  3lil-a6^. 
DOl  £ivore<l,  1164--3Gd. 
bailee's  proLiei'tr  aud  Ilea,  42D-42J, 
447. 


carrier's  Jien,  645-<K4. 
canLer'a  Hen  on  bagi^Ke.  701. 
lien  of  a  mortgagee  of  lands,  178, 


effecC  of  pledfree's  li 

Bale  of  goods  hold  niider,  '26S,  S69. 

foreclosnre  uf  pledgee's  lien,  279- 

Qkhbhal  Ship,  effect  of  advertbing  as, 


i-a,  6. 
depoaitarlos,  43-Gl. 
mandm&ries,  76-66. 
a  collecting  a^nt,  91,  S^, 
GBATUiTOtia  LoA.s's,  wlieii  a,  sale  And 

■niiea  a  bitiliueut,  130, 121. 
loan  for  uso,  12:). 
of  negotiuldn  (laper,  123. 
vhea  a  loiiu  nut  grntuitimB,  134. 
leriiiB  of  loan   like  a  licence,  123, 

125. 
parlies  to  the  bailniont,  126, 127. 
horrower'slul^reat,  128,  Ili9. 
louder's  ititefflBt  131. 132. 
nnder  an  iudeQnita  loan,  133. 
HgbC  to  couuturniand,  134. 
degree  of  diliguuco  ceqaired  and 

Hkin,  135-137. 
bow  loau  to  be  naed,  133-141. 
expenses  under,  liy  whom  boras, 

142. 
fraud  in  procuring,  effect  of,  143- 

145. 
when  leader  liable  for  deferts,  146. 
borrower,  Nrlien  ei:empt  from  lia* 

bility.  147-149. 
depends  on  general  mlo,  1[J0, 151. 
liable  after  (lemaod,  l^S. 
ordinary  weur  or  decay,  153. 
raloetl  loans,  154 : 
iu  MtioDS,  burden  of  proof,  15&-159. 


Qkatcitocs  Loaks,  implied  agreement 

to  restore,  160. 
mode,  time  and  place  of  mtom,  161- 

168. 
nuder  a  Joint  bailment,  109. 
under  a  prucarious  loan,  170. 
borrower  not  liable  fur  loos,  when, 

171,172. 
cannot  set  np  title,  173. 
conversion,  title,  174. 
atatnteoflimirations,  175. 
Oboss  hKQUGV^scK,  rttcognlEed,  4-7. 
dBpo»itnry  liable  fur,  43-^1. 
not  tlie  Biime  as  fraud,  47. 
in  a  uaixlalary,  7tj-d4. 
in  directors   of  »  corporation,  M- 

94. 
in  a  borrower  of  goods,   135,  136, 

161,171. 
ia  a  pleilgee,  234, 235. 240. 
in  failure  to  collect,  320. 
Btipalations    for  exemption  btim, 

654,  to6,.'W7,  561-566. 
negligence  iu  carrying  passengers, 

711-721. 
by  water,  73&-749. 
OOASniAK,  rights  of,  57,  104,  105, 114- 

117,  119. 
effect  of  good  faith  in  hai1e<>,  76-73 
rights  uf  depend  on  title,  1 19. 
contracts    lor  passage  by   agent, 
son,  or  servant,  576. 
OmsTS,  at  or  inn,  who  are,  455-458. 
innkeeper's  duty  to   receive,  471, 

472. 
rights  of  for  lomea,  459-470. 
liabilily  of  fur  reasonable  charges, 

473-4?e. 
rights  of  nclinn  by,  479, 479. 
Hacknui'  Coacuuan,  vrhea  a  common 

carrier,  504. 
ir  ft  passBiiger-carrifr,  504. 
Hire,  Bailuekts  for,  3,  325-449. 

bailmeiiiB  fur  luboraud  servicea, 

410-125,  443-4J9. 
of  custody,  contract  for,  377-331 
of  storage,  ware  house  meu,  332-354. 
wharves  and  pieia,  355. 
contraota  of  by  wharflDgen,  35&- 

368. 
of  things  for  use,  369-409. 
special  property  auder,  371, 372. 
duty  of  lessor  nu^er  contract  373, 


376. 
under    illegal  bailments,   Sunday 

contracts,  377. 
nndur  invalid    contracta,  infants, 

378. 
hirer's  contract,  scope  of,  379-333 
care  and  diligence  required,  384. 


693, 

colored  people,  695. 
to  prcservo  order,  C90-fi94. 
to  protect  par'seugcra,  GDI. 
conduct  of  pasaciiger,  691. 
enforcemeDt  of  riilea  of  order,  692- 

694. 
stationa,  ilopota,  plntformB,  696, 
rcccivioc  paswngeni.  097. 
persons  lawl'iilly  od  board.  698. 
PAYME^-T  OP  Fakb.  699-701. 
ri"!iC  QDd  mode  of  enforcinc,  700, 

701. 
COSTRACT,  "02-706, 
csRCDCoofuudniodoof  ii)atciog,702. 
ttiriiti^b  COD  tracts —coupOD  ticketa, 

Ux  lixA  eantraclM,  704. 

exempt  ioiifl,  705. 

n-lioro  tlicro  is  no  contract,  700. 

or  an  illi'gnl  contract,  706. 

Oenkkal  Liability,  707-731, 

application  of  gouorul  rule,  707- 
710. 

ground  of  rule,  711,  713. 

with  icfuronco  to  ilnnsera,  713, 714. 

getting  on  ttn<l  off,  715-71S>. 

under  ailvice,  719. 

Blandins  on  ptulfonn,  717,  695. 

crimioaToctaof  stran^rs,  713. 

notiun  againgt  iicgligeub  tliird  par- 
ly, 7i0. 

liable  fur  acts  of  Hcrvants,  72-2, 723. 

duty  t-o  observe  lair  of  road,  734- 

7^a 

carrier's  duties  by  the   way,   729- 

731. 
respecting  tickets,  729. 730. 
duty  after  nceiilent,  731. 
pAGSP.NOKit  Cakkikrs  dt  Watkr, 

73-J-750, 
under  Stnt«  statutes,  733. 
rules   of_  iiiivigatioii— lights,   734, 


,        -740. 
origin  of  riUi's — Trinity  House,  741. 
meeling  of  vessels.  739-744. 
admiriilty  rule — collisiuns,  745. 
common  taw  ndc,  Tj3,  54G. 
Blatiitory  provisions,  747,  749, 
of  Bieam  passenger  vessels,  748. 
inasler's  duty  and  authority,  750. 
EiRKR,  duties  uf  In  emergency,  330. 
hirer  fur  use,  of  deposit,  &c.,  3^, 

3i7. 
of  cuBtwl7  and  slorago,  328-354, 
of  Ihinjra  for  use,  361M09. 
interest  or  properly  in,  309-37?. 
loiiSDr's  duty   nodur  conCntct,  373- 

375. 
where  the  projierty  is  destroyed, 


HiBSR,  wliere  there  Is    no  tiaUincnt, 

hiring  cnrriageand  horses,  wita 

driver.  376. 
under  Illegal  or  invalid  contrscta, 

377, 37d. 
bound  by  the  terms  of  the  coutract, 

379-333. 
dutyof  care  and  diligence,  384 ;  ex- 
penses, 385. 
right  to  recover,  386 ;  hire  or  sale, 

337. 
under  tv  Joint  bailment,  33S. 
liabilily    in  respect  of   servants, 

339-398. 
bunicn  of  proof  in  suits,  on  wham, 

399-40i. 
increase  of  cattle — accession,  403. 
tluty  to  rrstoro  cbattpls.  404-109. 
Hotels,  syuouymona  with  inus.  45.T 

Seolou,  lunlteepert,  450-179. 
HoYiiES.  when  common  carrien,  499, 

544. 
Ice,  stoppage  by  considered  act  of  God, 

537-S45. 
on  the  lakes  aud  rivers,  rkJ7-54^. 
canals  and  hnrbors.  537-539. 
dues  not  dissolve  con(r.'M:ts,53T. 
delays    by  snow  and    frusl,  537, 

533. 
Illegal    CoNTItAcrs,   not    enforcible 

2 -'4-229. 
pledges  to  secure  performance  of, 

2-24-239. 
nsoriona  contcacti,  227,  303. 
pledRes  to  secuie  void  contraols, 

238. 
beeanso  ma<le  on  Sunday,  377,  550. 
for  tavern  bills.  45J. 
pledging  salaries  or  pensions,  'JOS, 

204. 
Stipulating  for  a  penalty,  136,  IB7, 

250, 28i.  298. 
exemptions  slipnlated  for  by  cur- 
rier, 5.52-500,  503,  560. 
of  paiseugers,  693,  705. 
violatiouB  of  statutes,  714, 717, 733, 

749. 
illegal  preferences  by  earricm,5I8- 

522. 
Implied     Costiiacts.     nature     and 

ground  of,  10,  74. 77.  87.^1. 
timler  ivploilge,  176,  SiTB. 
of  a  factor  in  iKwvstion,  390. 
to  preserve  property.  230. 
of  a  forwarder,  334. 33^ 
of  the  owner  of  a  uliarf.  355. 
of  the  hirer  of  cliatte:N,  379. 
for  skill  ill  buaineHS,  4-27-432. 
when  notimplieil,  441. 
nudoc  noontmctto  tow  iMats,  490 
by  a  eominnn  camir,  43J-l.".l. 
Incokporral  PnoPKUTY,  liow  pledged. 

IQD,  200, 205, 308, 220,  2:21. 


JumcK.  modlfioa  by  eqaity,  177. 

equi' J  ffivcB  ronKdies  not  BDinlied 
by  Jaw,  178,  181. 
IiABOR  AND   Sbbticu,  bBiIment«  fur, 
41tM25. 
different  from  makins  tbinffs   to 

order,   410-4ia. 
title  andcr  a  bailment  for,  415-419. 
bailee's  special  THvpertyuiLder,  420- 

425. 
liiB  lino,  430-424.  44B. 
mccliatiic'a  lien  by  Btatnte,  44S.' 
rlglit  to  recover  for,  443,  447. 
care,  dillgeiico  and  bkill,  444-447. 
Labok    and    Bebvicbs  Gbmbkaixy, 
43&-49a. 
personal  Bcrvicei,  433-438. 
delays  by  employer,  439,  440, 
accepting  gooils  made  to  order,  443. 
volnutary  soiriccs,  441. 
Theroamkn  iaemployed  inhUvo- 
calioD,   Lis    implied  aftieement, 
436-432. 
wbcD  not  to  employed,  445. 
Labcbxy,  by  finder  of  money  or  coodB, 
Bl. 
by  other  bailee*,  145. 
by  common  carrier,  ieveiing  par- 
cels. 145. 
from  common  corriera,  COj. 
proper  oction  for  by  owner,  690. 
XjAV,  mlos  of  not  floxjblo,  9, 
Law  of  tug  Road,  wbat  is,  7S4, 725. 
in  oTortaking  or  passiug,  TSfl. 
jigbt  of  way — footmen,  7i7. 
cars,  carriages,  crossings,  7  J8. 
applied  to  vessels,  when,  740-744. 
Leakaoi'.,  Dreakaof.,  &o.  losses  liy,  597 

from  iieglif^enco  in  etowint;,  59ti, 
XiEASr:3,  of  land  ,viUi  atocic,  415. 
effect  of  contract,  372. 
-wnstD  of  premises,  403. 
of  animals  to  bo  retorned  in  kind, 
120. 
Lender,  forgntinitong  nse,  120-175. 
Trbo  is  sncb,  120-122,  124. 
ligbts  and  interest  of,  130-134,  170. 
nnnliQcd  by    borroirer'B   interest, 

ISa,  129, 
light  to  in^t  on  trams  of  loan, 125, 

138-141. 
fraud  on,  143-145 1  expenses,  142; 
restitntiou,  lGO-175, 
LlABiLirr,  rules  or  decrees  of,  4-8. 
of  u  depositary,  43-01. 
of  mandataries,  7(1-86. 
of  borrowers,  135-141, 
of  warc'uonaemcn,  33J.349. 
of  foTwar^lert  or  wliorfiugen,  334, 

340,  3S(>^33. 
of  inukcepcra,  4G2-470. 
of  eomraoD  eairicrs,  532-551. 
of  pBHWgei-carner^  707-783^ 


liUSiUTT,  of  pledgees,  234-244. 
of  special  carriers,  4Hft. 
of  public  ofBcers,  25-2S,  8&.S5. 
of  directors  of  acorpiiraliou,  92^ 
LlABJUxr,  onco  inoorted  remainiL  42, 

58-61,  402,  407. 
to  a  third  party,  56,  100. 
to  tko  tmo  owner,  G3,  71. 
of  pledgee   in  pceacrTioe   ^cdge, 

831-244. 
and  in  restoriop,  39B-311. 
in  what  forois  of  action,  313-.1iM. 
in  respect  of  servants,  3J1,  .1?9-^'Se. 
of  tko  hirer  of  tiling!),  .W'^-aia 
by  bailee  wluire  £f>MUi  are  insDred, 

4S5. 
for  on  infant  or  apprentice's  iragf*, 

43C,  437. 
not  wairccl  when, 42, 58-61,402, 407 
under  Joint  bailments,  5C,  llli,  1G9, 

338. 
Joint  coiitrncts  by  carriers,  512-579. 
action  of  tori  not  based  cii,  G3a 
LiccKSE,  to  sell  liquors  at  retail,  451. 
icganlod  as  a  tmst,  452. 
a  loan  for  uso  leeembles,  123, 13&- 

141,  170. 
when  a  biring  is  like  it,  377,  Sf8. 
Lmtti;  a  lindcr  kas  no  lien,  £0. 

taking  up  an  estray  under  statnte, 

SO. 
salvors  have  a  lien,  23.  23. 
she riEFs  property  and  lien.  33-3a. 
power  of  pledgee  under,  iffll. 
assini^eo  of  policies,  320. 
rights  of  pledgee  nudcr,  245-37B. 
fureclosuro  of  pledgee's  lien,  2J9- 

297. 
ineffectnal  foreclosure,  !:91,  £%  ^ 
fur  keep  or  pasturo  of  cattle,  331. 
I         warcbouBoniaii's  lien,  350,  3ol. 
wliarflngcr's  lion,  SCO,  334. 
factor's  lien,  360,  36j-3GA 
nmlcr  a  bailment  for  servioee,  430- 

421. 
to  mannfaeluro,  416,  447,  44B, 
meekanic'a  lieu  by  statute,  440. 
innkeeper's  lien,  473.^76. 
board  iug-Lonso  keeper's  lien,  477, 

478. 
common  carricr'a  lieu,  G45-Grt4. 
passongcr-carrior's  lien,  701. 
LionTKUMKV,  wlicu  common  carrien, 

4Q0, 511. 
LtGtrrxiNii,  considered  an  act  of  God, 

537,543. 
modern  tcndeuciea  of  opinion,  536. 
Llonrs,  to  bo  carried  by  veaiela,  734, 

733, 741. 
See  Statnto  in  Appendix. 
LtMTTATIo:!,  of  liability  by   emnmon 

carriers,  518-521. 
by  ipeoial  coflUMl,  553,  553,  SSL 


C44  TSl 

Master    or    Vessels,  cliaTteispart,7, 
bow  ciiforee<l,  CSij. 
collect  iKigUt  of  consi^ee,  032. 
claim  lor  ilcuian'ago,  &J3. 
UEAEL'itB  OF  Damages,  goueral  rale, 
.  112.  C77. 
See  Dnnages. 
Mfcuamc'3  LiE.s-,  n,n  c;:tensioQ  oftbo 

common  law  principle,  449. 
^Ueroer,  doctrioo  of,  316. 

does  not  applj  wboro  a,  coHateral 
Utakaii  ouadabt,  3IS-321. 
Ministers,  cootracts  of— implied  Gon- 
dii ions  in.  4^2. 
Minors,  canuoC  bindthenuielvea  13, 14, 
1^6, 18D. 
contrazta  far  aerviees  bv,  37B,  436, 

437. 
pledges  and  morteages  by,  lti9. 
liable  for  lorls,  37B. 
rigbc  of  action  a);niD8C  carrier,  603- 
MiSFEASAXCE,  what  is,  77. 

distiiieiion  betireen  It  and  nou-feo- 
sane.!.  77. 
MiSTAKK  OF  Pact,  cffectof  depends  on 
circomstances.  117. 
as  in  a  niisdaUvery,  1G2,  348,  408, 

627. 
or  misappropriutioD  of  goods,  7C- 

TJ,  100,  311. 
by  a  conditctor  on  a  train,  694. 


by  denial  of  bailor's  rifflits,  58-CO. 

by  breaking  pocknges  or  neing 
articles,  G?. 

by  niilaiTfut  disposition  of,  70-73. 

by  n  mnndutary,  by  misdelivery  or 
by  a  wrouKful  sale,  09-102,  107- 
109. 

by  a  borroirer,  123;  b;  on  infant, 
ViO ',  after  a  <1crannd  madu,  1&2. 

reoBouabto  use  by  a  receiptor,  32. 

bv  pledgee's  ivrougfal  sale,  3G7, 257, 
256. 

or  irregular  sale,  291, 292,  324. 

appropriation  of  pro[>erty,  301,  311. 

misappropriaCioD  of  negotiable  pa- 
per, 305,  3011. 

of^jTOwer  over  title,  258,  267. 

nnder  a  biring  of  cliaLtels,  370-383, 


402. 


:s  of  witbont  bire,  84,  E 


deposit  of  in  cSnrt,  ifcc.,  IS. 
package  not  to  be  broken,  67,  07. 
not  lobe  delivered  to  other  porties, 

99,  ll.'i. 
fsilnrotu  carry  and  deliver,  106, 110 


MoXET,  i-efDAal  to  deliver,  9S,  173. 

deposit  of  at  an  inn,  461. 

cniTliTs  of  moncv,  50a,  51C,  520, 
5a9,  530,  5li5,  567. 

wbat  amount  may  bo  carried  as 
boggoge,  521),  530 ;  kept  in  a  par- 
cel, 57  i  Qiidervoluiug  omouotf 
567,  530. 

losses  in  a  statoroom.  671. 

ill  palace  car,  571. 

under  statu tis,  554-556,  557-^50. 

limiting  amouuC  of  liability,  SGI, 
505. 


MORTGAQES,  of  real  estate,  VTR. 

Eeo  Cbattel  Mortgages. 
MuTUUM.  nature  of  contract.,  120. 

valned  loaus,  154. 
Navigation,  skill  required  of  cairinr 
iD,  G03. 

of  a  ferryman,  !;05-507. 

with  reletenco  to  the  cbonnel,  5M. 

in  Nudden  storms,  544,  54G. 

rnlCH  of— piisscugers,  732-735, 741. 

collision  wit-bout  fault, 737, 745,741* 

in  pnssing,  &c.,  T39. 

in  carrying  liglits,  7.?9, 

sailing  vessels  meeting,  742,  743. 

steam  veMcis,  744. 

effect  of  nut  obeying  statate,  747- 
74'J. 

master's  duty  and  antbority.  750. 
Neguoencb,  degrecH  of  rcco,:n>ized,5-7. 

criiiciscd  and  recnguizi>il.  7. 

re udoring  depositary  liable,  43-51. 

or  mandatary,  7S-S3. 

■li;;bt  hogligouco,  wbat,  S,  135-137. 

ordinary  negligence,  wbat,  0,23V- 
244,  :t;.>*-3J5. 

gross  neglisence,  wliat.e,  43, 7»-8j, 

groHs  not  tlio  sauio  tiling  as  fraud, 

in  a  bnileo  fir  biie,  3S9..333,  341, 

345,  359,  SM.  4-J6,  444. 
in  a  pledgee,  231-244. 
iuaiinasl-carrier,480. 
in  a  Iclegrapbio  company,  486-494. 
in  an  iuiikeoper,  4tJ2-41>J. 
in  a  common  carrier,  532-551. 
iu  a  passenger  carrier,  707-731, 73^ 

7o0. 
of  a  man  in  his  calling,  4SS. 
of  professional  men,  427-^2. 
oftrusteea  ami  agents,  Oi;-95, 84,77. 
is  fnilnro  in  duty,  3-5,6-3. 
Kkgotiablg  Paper,  conver-ion  of,  Sa 
effect  of  a  deposit  of,  It. 


iioftr 


T  for,  33,  2 


collection  by  a  bank,  T7,  90,01. 
by  au  express  compony,  M. 
engagement  to  pay  at  a  bonk,  89. 


tu  l>e  monufactnrcil  on  BhArea,  41G- 

4!8,  447, 
goailB  orOered  to  be  made,  411, 41^ 


231-Q 
by  a  liirer  to  preaene  chattela,  338- 

330,  3S4. 
by  nit  itiraut  Iiirer,  373-360. 
byiko  bnilcen  servaotii,  389-398. 
tu  rcstoriDg  the  gooHa,  400-409. 
bj  abailnc  for  services,  444. 
leqnireil  of  spiwiul  carriura,480,517. 
by  comiuDD  cniricrs  iimlcr  special 

contracta,  554-530,  5G2-5G9,  598, 

fi04-G09. 
diligence    reqaired   of  erataitoiis 

b-lilees,  43^1,  78-85,  03-05. 
diligencD  leqaired  of  ■   borrower, 

1^5-137. 
Obdin-ahy  Nkglect,  wlMit  ia,  4, 5,  234- 

237,  311. 
nndcT  a  contract  of  liire,  329,  330, 

384. 
In  storing  goods,  333,  342-346. 
by  a  forwarder,  332-335. 
by  a  wharfinger,  3o6-3G2. 
OWKSR,  wlien  eliarteier  so  considered, 

558.559. 
charterer's  right  to  freight,  653. 
under  charter  parly,  505,  G53. 
OWNERsniP,  presnmcd  in  favor  of  de- 
positor, 54-58,03. 
rights  rcsultiog  from,  G9-73. 
acts  anil  events  affecting,  119. 
when    changRil  liy  Jiidgineut  and 

Batiii&ctiuu,  111,  174. 
transferred  pending  bailment,  347, 
effect  of  liailmcDt  upoii,  18, 10,  120, 

IJl,  176. 
of  n  bailment  for  sorviceB,  410-415- 

410,  447. 
nndcr  a  chattel  mortgage,  179-188. 
nndej  a  plwlgo,  17G,  im,  191, 20^ 

219. 249,  279. 
Packages,  not  to  be  opened,  97,  98. 
Packing,  fanlt  in  does  not  relieve  ear- 
lier. 599. 
PaktialEnjotuent,  of  things  bonow- 

od,  128-134. 
of  things  hired,  375. 
pAirrtBS.  death  of  parties  to  a  bailment, 
114-110. 
competent  to  contract,  13,  17, 126. 
married  women,  13,  127,  190. 
flon  compoi  ni«n(i«,  14. 
iiifanlBDB,14.I89,  378. 
imbecility  of  mind,  15. 
A;um  IntoxicnIioD,  IG. 
lelatiou  towards  each  other,  173. 


Pahties.    property    in  p»rttea   to    * 
pledge,  245-278. 
parties  to  action  againat  canien. 
6i»-6l57. 
pAItTKKBfiHiP,  between  eomraon  eani- 
era,  .IjiJ-GTS. 
action  of  turt  uot  based  on,  658. 
pABT-PunFOBMAKCE,    of   Contract   fo» 
vorli,  437,  438,  439. 
effect  of  on  right  to  reooTer,  433- 
441. 
Passage  Mojtet,  paid  in  ailtance,  639. 
PASSExr.EKS,  see  Carriera  of  Paaengen. 
PAW\Er,  aeo  Pledgee. 
pAWXon.  see  Ple<lgor. 
Pawns,  see  Pledges. 
Payment  u.vdbb  protest,  of  fnigbt  to 
a  carrier,  621. 
to  gain  posaessisii  of  gotiils,  SSI,  640. 
Payment,  in  apeciGo  articles,  li>4-lQiL 
of  debt  secni-ed  by  pledge,  830,  396, 

309-311. 
of  dol)l  secored  by  mortgage,  183. 
hoiT  applied  Du  several   d«btB,2i3, 

274. 
on  demand,  41,  231. 
of  freight  by  consigaee,  691-593. 
demaiirl  uf  on  a  secured  uote,  !Si6> 
applied  to  relieve  sarcty,  372. 
Pbkalty,  cannot  l>e  siipulateil  for,  250, 

SOU. 
Pkksio.vs,  not  to  be  mortgaged  or  pledg- 
ed, 203. 
when  capable  of  being  pledged,  204. 
PsRiLe  ov  Sr.A,  iIase  or  Uives,  «hat 
are,  586. 
eiemptioos  from,  586-589. 
Jettison,  contribution  for,  567.  €ia 
collision  of  vcsselit,  540,  737,  746. 
PSKiSHADi-R  GcoDS,   lost   by  «aiiiei^ 
fault,  597,  EOd. 
from  bad.  packiug.  599. 
natural  decay,  [AH. 
duty  to  send  fornord,  609. 
losses  from  the  nature  of  the  ptop- 

crly,  G79-6»6. 
proper  vice  of  live  slock,  £^0-682. 
Physicia.ns,  coulmcts  liy,  427,  note  77. 

mali>rnciice,  437,4^ 
Pilots,  liability  for  conduct  of,  603. 

carrier  iniiBt  auawcr  for,  GOS. 
Pirates  and  Pikacv.  what  are,  547. 

carrier  not  linbie  for,  547. 
Place  of  Kestitutios,  by  depodtary, 
54-6i 
by  mandatary.  05-102. 
by  borrower,  100-160, 
and  mode  by  pledgee,  296-300. 
by  bailees  for  hire,  400, 405-409, 
Pi.EAi>iNGS,  in  different  actions,  96-106. 
aiivcting  bnnlcn  of  proof,  86,  W6- 


113,  1 


159. 


1,  3ia-316.. 


FLBDaon,  retains  litlo,  176, 1S3. 

right  or  power  to  croato  a  pledge, 

191-201. 
of  peraonal  property.  203-208. 
mode  of  making  tt  pledge,  20»-2Z3. 
relation  of  pledge  lo  oiislaal  debt, 

224-a:i3. 
right  to  have  rame  pieeerved,  234- 

244. 
property  of  pledgor,  245-278. 
turccloBUie  of  Lis  iut«ieat  or  title, 

270-2U7. 
right  to  demand  rcstitntion,  298- 

au. 

his  reniedies  for  refasal  or  neglect, 

312-324. 
PosSKiSIoy,  when  it  follon-s  the  title, 

30, 180. 
evidence  of  title,  37. 
■oBlcicnt  to  establish  bailor's  title 

end  right,  54-58. 
present  riglit  of  ia  ovraer  gives  the 

action  of  trespass  crtrover,  38,39. 
required  to  prvtiervo  lieo,  2U1, 233, 

2K>. 
of  innkeeper,  473-476. 
of  carrier,  G45-(u4. 
Post  Office,  character  of,  4S3-485. 

carrying  mails,  485. 
PoSTUAGTEits,  duties  and  liabilities  of, 

483. 
locnl  postmasters,  464. 
Peecakiocs  Loakb,  whatore,  133, 133, 

134,  170. 
FRESciiipnoN,  ploflgeo  getsno  title  bj, 

151-153,  :il2,  313-315,  251-253. 
appropriation     by  mortgagee  or 

pledgee.  301. 
atntato  of  limitations,  321-3S4,  ^1 
253;  note  to  section  202. 
Fbesenthent,  of  bills  and  notes,  240. 
dnly  to  make,  ami  protest,  240. 
duly  lo  presorvo  security,  240^44. 
Beo  Negotiable  Paper. 
PBESUMPno:<8.  respecting   place  and 

mode    of    rotumiug    borrowed 

goods,  160-109. 
or  pledseB,  298-307. 
dotermJuB  tho  burden  of  proof,  354, 

390-402. 
against  common  carrier,  548-551, 

B77,  008-672. 
of  .1  tbroagh  contract,  577-584. 
Agsinst  iniikeopeiB,  479. 
against  bailee  for  hiro,  C90, 
under  special  contrccts  by  conunon 

carrier,  ^72. 
See  Evidence,  Bnrden  of  Proof,  and 

Onns  Proband  i. 
Price  ov  IIire,  when  right  to  recover 

ceases,  375. 
Principal  and  Surett;  contract  of 

fledge  like  a  saretyship,  224. 


Peikcipal  and  Sckett,  effect  of  pay- 
ment ov  tender  ot  debt,  2J0, 
a  pledge  treated  ne  a  secniily,  232: 
notes  held  as  colhiteral,  238, 239. 
treatment  of  collaicrnls,  2411-244. 
demand  of  payment  of  nolethna 

secured,  2uG. 
duly  towards  anrety  and  others  in 

applying  pledge,  272-874, 295. 
factor  liko  a  pledgee,  275-278. 
-nlieo  owner  of  pledge  treated  a* 

snrety,  302. 
sabiogatiou:  must  resort  to  [oinu- 
ry  fund,  310. 
PiOncifals  and   AGE^■IE,  relation  of, 
2,  76,  91,  114. 
a    collecting    agent,  90,  91,  607, 

623. 
riglJt  of  conntermand,  100,  134. 
death  of  .1  mandator,  ll(j,  117. 
Btututo  Tclntiiig  to  agents  and  Am^ 

tors,  214-^18. 
nnthorily  to  sell,  288-293. 
resemblancn    butn^ceu  factor  and 

pledgee,  275-278. 
when  carrier   assames  duties  of 

ogont,  007. 
principals  liable    ibr  agents  and 
seri-auta,  3S9-3il9. 

tut  ground  of  liability,  389- 


sarrjers  liable  for  miscoodnctof 
agentBaudservanrs,  723.  7;^ 
Proceeds,  of  sale  of  pledge,  to  be  ac- 
counted for,  299. 
withincomc,  lefs  oypensesof  suit 

on  collaterals,  -299,  300. 
on  foreclosure  of  liens,  331,  476; 
e54. 
pROFESSIONAi.MEN,i1i)igenceond  skill 

rofiutrod  of.  4'2S-133.  444,  445. 
Phohibitoey  Statute,  effect  of,  451, 
452. 
civil  dama^te  act,  451. 
Promise,  consideration  reqnired  to  up- 
hold. 24,  er-91. 
where  there  is  no  direct  consident- 

tion,  02-05. 
accepting  a  trust,  95-100. 
pRoaussoRY  ^OTP.s;  loan  of   for  bo 
commodatinn,  \22,  139,  305. 
pledges  of,  176, 193. 197, 205.  223. 
indoisiug  over    note    secnred  by 

right  io  make  pledge  of,  191-197, 

20J,  222. 
pleilgeo's  daty  to    picserve,  &e., 

23S-244. 
demand  of  note  secured,  S36. 
pledgee  may  collect,  must  not  sell, 

£j7,258,363,  2^9,293. 


Railroad  Carriet  ; 

nn  anucil  to    ' 
effect  of  i>nbli 
Eiigliuli  £tatu     I 

pareelH,  &i>4 
Btnturo  of  1:- 

truSu  act, 
U.  8.  Btatiitc 

tccript  for ( 
661-568.  r 


567,  f*J 
UaKsasc- 

570-&7r 
clieckiiif 
cbnckiiif 


amnunt 
673. 


«xeiui 


Eailro.' 


^' 
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SBcnoars. 
Eevocation,  of  authority,  when,  100, 
114,  IIG,  117,  84. 
of  liccuso,  123. 
of  gratuitous  loan,  134, 170. 
by  loss  of  title,  409. 
Reward,  biro,  clTcct  of,  85,  137  a. 
Bight  of  Accession,  by  owner,  163, 
300,  403. 
to  real  estate,  403. 
insaraucc,  425. 
Road,  law  of,  724-728. 
IvOAD,  Bridges,  Track,  railway  com- 
panies liablo  for  safety  of,  602. 
EoADWORTnr   Coaches,   Cars,  Ves- 
sels, carrier's  duty  to  fumisb, 
601. 
Bobbery,  losses  by,  43-45, 147-149, 171, 
172,  4 16. 
when  bailees  liablo  for,  43-50. 
tbefts  from  pledgee,  234-237. 
Boute,  agreed  upon,  cfiEect  of  agree- 
ment,  600. 
deviations  from,  539,  540. 
Salaries,  may  not  bo  anticipated,  203. 
Bale,    contracts   operating   as   sales,, 
411-413. 
affected  by  fraud,  254-258,  307. 
delivery  to  pass  title,  411--416,  590, 

636,  035. 
nnder  statute  of  frauds,  411-413, 

590,  633,  635. 
of  things  ])ledgcd  in  foreclosure. 

279-297. 
when  ineffectual,  291, 292,  324. 
uuder  cbattcl  mortgage,  182,  184. 
of  pledge,  when  ouibrced,  272-274, 

296,  302,  310. 
distinction  between  salo  and  bail- 
ment, 413-419. 
ffoods  delivered  on  trial,  85, 124. 
loaned  to  be  returned  in  kind,  120, 

121,  370. 
sales  on  a  condition,  183. 
delivery  of  goods  to  be  returned  or 

paid  for,  319.  387. 
order  for  goods  to  be  made,  411- 

413. 
made  on  sbares,  416-^18,  447. 
of  goods  in  bailco's  hands,  347. 
Bale  or  Return,  effect  of,  85. 
Salvage,  when  allowed  and  for  what 
services,  23. 
sheriff's  compensation,  22. 
Sealed  Packages,  how  kept  or  carried, 

67,  97,  98. 
Seaworttiiness,  engac^ement    for  by 
can-ier,  601,  732, 735. 
by  insured  party,  601. 
Secoxd  Bailment,  effect  of,  53,  69. 
Securities,  treatment  of  as  pledges, 
219,  220-223,  293. 
cumulative  securities,  304-307. 
Sco  Collateral  Securities. 


aarrims 
Servants,  liability  on  account  0^38^ 
398. 
liability  to  servants,  361,  722. 
acts  of,  extent  and  ground  of,  lia- 
bility for,  339-:]98,  723. 
carriers  liablo  for  misconduct  o^ 
722,  723. 
Services,  see  Labor  and  Scn'ices. 
SuARES,  agreements  to  make  on,  41&- 
421. 
cheese  factory,  164. 
titlo  by  when  acquired,  421. 
Sheriff,  duty  to  preserve  wrecks,  22. 
duty  in  keeping  goods  attached  or 

levied  on,  25,  26,  27. 
duty  and  liability  of  his  receiptor, 

2:^-32. 
special  property  acquired  by,  83. 
liability  of.  for  thefcs,  23. 
or  special  dangers,  *i7. 
right  to  storo  goods,  &c.,  23,  34. 
Shipping  Acts,  exemptions  uuder,  558y 
559. 
losses  by  fire,  543. 
perils  of  seas,  riv^eis    and  lakes, 
533-589. 
Ship  Owners,  when  common  cairiczB, 
511-514. 
exemptions  from  liability  by  stat- 
ute, 558,  559. 
when  charterer  deemed  owner,  558, 


under  charter-party,  595,  653. 

must  obey  laws  of  sea,  732-735, 542. 
Shipwreck,  when  a  loss  by  perils  of 
sea,  note,  587. 

when  x)lundcrcd,  note,  587. 

jettison,  to  prevent,  587. 
Skill,  required  by  one's  employment^ 
77, 4u6-432. 

of  common  carrier,  602,  003. 

of  bailee  for  services.  444,  445. 
Skilled  Workmen,  their  duties,  427- 
432. 

physicians,  427,  428. 

engineers,  architects,  &c.,  429. 

attorneys  and  connseUors,  430, 43L 

clergymen,  ministers,  &c.,  432. 

bailees  in  their  calling,  444-446. 

persona]  services,  433-441. 
Slaves,  hire  of,  403. 

keep  and  care  of,  note,  403. 

death  of,  note,  375. 

increase  from,  403. 

from  all  property,  300. 
Special  Contracts,  of  deposit  in  baiik» 
45. 

by  depositary  to  k*»ep  safely,  48^  83. 

a  joint  deposit,  56. 

by  a  servant  or  agent,  70. 

of  mandate,  74. 

carrying  money,  81. 

balleo's  pexsoual  character,  83. 


Mtatltks,  (^tvtng  a  lien  for    keep  of 
faorwH,  Ac.,33L 

to  eiifurce  or  foreclose  lien,  331,  476. 
giving   I'oaiiliiig-liuuse  keepers   a 

lieu,4T<.  476. 
antbociziug  sale  at  goods  ia  [iledgo, 

-261. 
aSccting  dealings  liv  focton,  Sll- 

218. 
EDclish  statate — piucoltt,  &5!>-5G4~ 

5«7. 
niiln-nf  Dud  canal  companieB,  Go6- 

miMiug  to  loaoes  liy  fire,  543, 533. 
act   of   CtiiiKtcu,  exeuiplions   I>y, 

54^,  KW,  6i». 
Bliipping  nets,  543, 558,  569. 
Btntuto  relating   to  railways,  573. 
rules  of  navigation,  734. 
relating  to  iunkeeiierB,  4G7. 
Statutk  OFi''it&TTDg,  cH'ectof  on  tuans- 
fera  willi  bill  ofladiiie,  CM. 
vliero  goods  ale  <mlerm,  410-413. 
delivery  to  carrier  under,  WO,  636, 
G(i5;  )iO  ns  to  charge  liiui,  5£4. 
Statutb    ov  Limitation's,    alfecting 
conlmcli  ofdcpoAii,  40-4ti. 
a  gmtiiitona  loan,  175. 
contmct  of  pledge.  iir>l-2S3,  S6S. 
riglit  to  mleeui,  3I2-31G. 
when  action  ttccntes,  321-334. 
riglit  IohB  by  lucbcu.  3'^. 
atipiilutiounniitiiigriglit  of  action, 

&57,  {>n7.  ■ 
effect  of  a  Imr  of  debt,  secnred  by 

pledge,  '232,  3M. 
pledgee's  remedy  iu  equity,  317. 
ogninat  bailee,  -JVJ,  320. 
Steamboats,    common     curriers,    514, 

not,  when  toning  boats,  4S0,  5G2, 


0o5. 


514. 


jinsseDger 
st.-itnCcH  roluliug  toi  747-749, 733, 
734,  741. 
6TRELBOW  (JoODfl,  nbat  are,  120. 
Stuck,  loaxes  uf  live  stock,  415,416. 
raodoof  pledging  scrip  of,  2VJ. 
sbarea  lit,  Ibeir  identity,  236. 
effect  of  a  sale  of,  li5U,  ylB). 
implied  riglit  of  pledgee  to  sell, 

mode  of  exercising  riglit,  3?1-S89. 

wbo  inny  jiiircbuso.  tii^l,  WJ'3. 
GirOLBX  PitOPEHTY,  owner  may  follow, 

70. 
Stoppagk  ix  Trasritu,  riRlit  of,  CM, 


I  tlie  r 


s,  G31,  GUO. 


liow  esercise*!,  (KW. 
8TOWAGR.   carrier's   dutjr  in   stowing 

goods,  58S. 
BunitOGATio:!,  sorety  rigbt  to,  303. 
buiiKTiES,  trcatmeut  ot,  273,  30-2. 


OF  Ltbx,   dealing   with, 

want  of  continooJ  posseaaion,  £33, 

26£l. 
illeKalilj  pf  ori4^nal  contract,  337, 

2a!,  30a. 
by  a  wrongfnl  sale,  S57, 3G7. 
not  liy  sale  of  debt  and  pleilgn,36G. 
or  l>y  ineffoctnal  toreotosoM, SSI, 

292.324. 
factor's  lien  and  when  lost,  W&-368. 
wuivcr  of  lieu  by  bailee,  423,  421, 

443. 
by  innkeeper,  47^ 
by  cooiniou  carrier,  64d-C34. 
Tablk  op  Contests,  topics  and  order, 

see  samo. 
TowiNO  Boats,  contmcts  for,  480. 
ut  owner*!)  rUk,  562,  aC3. 
e:!emptionH,  bow  constmed,  EiC3- 

5<>7. 
Tkack,   railway    coinpany   liabk   for 

safety  of,  CO-2. 
lAKSFKll,  of  title  by  jndgment  and 

satiii faction,  111,  174. 
of  Kooda  witb  bill  of  ladiog,  210, 

2U. 
by  factor  with  dncntnentaiy  evi- 

denceoftit.le,'2(W-dla, 
of    uegoiiablo    paper   loaned   for 

accommodation.  12-J,  139. 3K. 
of  anme  na  a  pledge.  17<j,  19G,  197, 

£05,222. 
riglit  to  innke  ilie  transfar,  101' 

193,  19!,  l'J7,  205,  2i2. 
of  a  note  secured   by  a  mortgage, 

185. 
domand.of  payment  of,  256. 
pleili^ee  m.iy  coC   make,  257,  23E^ 

263,203. 
pledgor  mny,  268,  S69. 
of  pledge  witli  note  for  a  loan, 

2S3,  i>S4.  304,  30G. 
rigiitBofmivnucorson,  304^303, 
ofstwkH  iit  pledge,  210. 
of  cboscs  iu  aciiun,  220-222. 
Sec   tjales,    Pi-op'rlj,  Negotiable 
Paper,  Collatvrnl  i^nriliea. 
TitANssiiipriNC,  risk  from,  60.'. 
Trespass,  action  of  wJien  it  lies,  39: 
aud  wbeu  !t  does  not,  101-1(6. 
See  Torts. 
Tdespassrii,  can  acqnire  no  title  by  a 

wroriKflilaot,  111,  417. 
TmsiT\'-noLSH,regiiliiti"Hn of.  741,744 

cftbct  and  ftirco  of,  741.  7:!4. 
Trovkk.   wlien   it  lies,  3S, ;»,  *!,  93- 

102,  174. 
wben  il  does  not  lie,  103-105,  lOtS 

100,  IOC. 
action  against  pledgee,  3t>7,  S67. 
for  bondn,  notes,  Sec.,  3G,  270. 
against  bailee  forbiru,  ^  353,401 


TOKTS,  mlsiinpropriatuig  negotiablo  pa- 
jvr,  306, 307. 
■m-ciat  |iiii|H!rrv  for  a  term,  viola- 
tion or,  ■AaD--i7-2, 420. 
TioIiKion  of  by  infant,  378. 


■tid  c 


t,  377. 


Ukbuukdxkss   of  SIin'd,   deprires   a 

a  i>crsoa  of  coutiacting  cnpscity, 

13-17, 
OTiJenco  of,  15. 
USAOE.   aiTcctiLg  delivery  to  earrier, 

634-527. 
delivery  by  cnrricr,  Ci!0, 026. 
to  explain  bill  <>f  ladinK,  633. 
\rlieii  not  nilniittci),  V3± 
effi'ct  of  oDCoutrncts,  &Hd. 
allows  wareiiuusemeu  to  adronce 

freight,  351. 
ooTtieni  dIko,  042,  G43,  G07, 652. 
UflB.of  doponit.rislitof,  GV-Oi 

of  cliaCteis  uuder  a  levy  or  ottach- 

of  tilings  bired,  331-383,  402. 
of  tliiii;:s  pledged,  i>.'<5. 
UBtJ&iOi:s  LOAKiJ,  suonrilies  taltan  on. 
227,308. 
or  on  illegal  contmets,  234r-238. 
on  void  cuu  tracts,  3^ 
ValukrI^axs,  uatnro  of,  154. 
Takunck,  from  plcodiogs  nudec  com- 
mon Jaw,  03), 
from  contract  alleged,  604. 
Tehdee,  wbcu  to  bvar  risk  of  loag,  46, 
147-149,  233,  23o,  333,  359,  300. 
delivery  to,  411-413. 0U5. 
Vendor,  wben  borelaioalhe  title, 665. 
wlien   tlllo    paaaei,  412,  413,  590, 

633, 665. 
with  risk  of  loss,  216, 217, 148,  149, 
171,  172,  29J,  42.). 
Vessels,  owners  of  common  carriers, 
trben,&oa,  009. 
disabled  on  ynyage,  038, 
6eb  Bbip-oirnora. 
Tis  Uajor,  wliat  GO  regarded^  537-546, 


freezing  of  canala  and  r 
snspen da  notion,  537. 
wlieD  it  docsnotoxcni 
VOLCSTAKT  SerVICRS,  no 

in. 

Waooxers,  when  common 
formerly  principal  car 
cairicTH,  t^oQgb  uot  coniiunii; 
<VIipIoye<l,  501. 
Waivbr  of  Actiom,  not  presumed, 
61,  407. 


a,  537, 


501. 


Waiver  op  Acnov,  mny  bo  made,  43. 
not  mailo  by  arecptiLii'  goods  afiboK 

conversion,  60,  01.  407, 
nor  by  recciv  iog  goods  from  carrier, 

010. 
of  right  to  redeem,  322. 
Waiveb  of  UAMACEa,  44u. 

by  prior  ngreeiusnt.  532-5G6. 
nuloHs  (lumaud  is  promptly  madOi 

0d7. 
or  condition,  complied  wLlh,  488. 
Waiver  or  Lies  lio^r  made,  223,  269, 
423,  475. 
by  release  of  property,   423,  434, 

WABEUousmiEX,  bnsiness  of,  332: 


337, 
carrier  irben  liablo  ns,  330-311. 
when  itnties  beiiii),  342. 
receiving  ordolivering  goods,  343. 
liabto  for  seTvanl-n,  313. 
far  safety  of  warebunse.  344,  .145. 
liability  mid  to  wbom,  340-349. 
warehonseman's  lien,  350. 
may  receive  goods  and  pay  freight, 

301. 
receipts  of  grain,  nso  of,  3.'i3. 
most  redeliver— title,  3;>3. 
burden  of  proof,  3:4. 
Way-bill,  or  bill  of  lading,  entry  npen, 

mt,  570,  558,  5r>3,  027  52d. 
nsoof  bill  or  receipt,  564. 
as  ovideuco,  585. 
Wharfikqer,  duties    and    liabilitise, 

356-363. 
liko   and  nnlike  warehoiisemui, 

356. 
not  liable  OS  a  carrier,  358. 
how  far  liablo,  3o9. 
wbero  goods  arc  insdred,  360. 
liability  for  servants,  3G1, 

contracts  by  to  fomard.  333. 
Ucn,  natnru  nud  extent  of,  304. 
Wsakves  and  Piers,  public  and  pri- 
vate, 355. 


IX. 
Wrecks,  sheriff  to  take  care  of,  !M 

saving  properly  from  sea  jiorils,  33; 
WbonofulActs  of  tliird  parties.  carr><~ 
era  liable  for,  613. 
and  have  remedy  for,  614. 


